10539

T.Ce
MARMARA UNIVERSITY
EUROPEAN COMMUNITY INSTITUTE

CRITICAL EVALUATION OF THE IMPACIS OF ECONOMIC INTEGRATION
ON THE ACTIVITIES OF MULTINATIONAL ERTERFRISES

( M,A, THESIS )

205

F, FUNDA GOXGIN

SUFERVISOR: ASS, FROF, ATE§ AKINCI

LD



TABLE OF CONTENTS

Introduction
1. Conpetition Policy in General
1.1 The Community Context
1.2 Article 85
l.2.1 Undertakings
l.2.2 Agreements, decisions, concerted
practices
l.2.3 Exemptions
1.5 Article 86
l.5.1 Dominant Position and Relevant Market
1l.3.2 Abuse of Dominant Position
l.4 Complementary Regulations
l.4,1 Regulation 17
l.4,2 Regulation 4064/89
Notes to the Chapter 1
2. Miltinational Enterprises
2.1 Legal Point of View
2el.1l Definitive Approach
2.1.2 Theories about Multinational Enterprises
2.2 Economic / Business View
2+.2.1 Definition
24242 Size and Power
2e2.% Organisational Structures

2.244 Strategies and Goals

page

~N Y U1

14
15
15
18
19
20
21
23
28
28
28
30
31
51
34
35
37



IT

2e% Ownership and Control in the Intertwined
Area of Law and Economics 28
Notes to the Chapter 2 42

3, European Community's Position in Regard to

Multinational Enterprises 45
3,1 Direct Application of Competition Rules 47
2ele.1l Multinational Enterprises under Art.85 47
Z2ele.2 Multinational Enterprises under Art.86 51
%+.2 Indirect Application of Competition Rules 55

3.2+l Interpretation of "Undertaking* for
Multinational Enterprises 55

342.2 Extraterritoriality or Dissolution of

Geographical Frontiers 6l

2.3 Consequences for Multinational Enterprises 65
Notes to the Chapter 3 65
4, Mergers and Acquisitions in the European Community 70
4,1 Merger Activity in the European Community 78
4,1,1 Corporate Restructuring 79

4,1.2 Mergers and Acquisitions in the European
Business 83
4,1,5 Non-EC Enterprises 87
4,2 The Application of Competition Rules to Mergers 92

4,2.,1 Relevant Articles in the Treaty of Rome 92
4,2.2 Merger Control Regulation . 96
4,3 Concluding Comments 99

Notes to the Chapter 4 101



Conclusion
Appendix
Bibliography

I1T

107
110
126



INTRODUCTION

After the World War II Europe's economic and political collapse
ushered the necessity to reorder Europe along more radical

lines., The most devastated European countries decided to pool

their national powers and policies to form an integration with

the purposes of establishing a better and freer place to live,
Therefore, post-1945 era witnessed the establishment of many
international organisations in Europe. The major group of

European organisations includes the European Coal and Steel
Community, the European Atomic Energy Community and the European __ __
Economic Community which would later give birth to the European

Community.

Since the establishment of the European Communities in 1957

the basic idea has been to achieve economic integration through
a free trade area that would later lead to a political and social
integration in restoring and strengthening peace in Europe. This
idea was enhanced by the Single European Act which brought
ultimate objectives in the completion of the internal (or single)
market by the end of 1992, In fact, all of these efforts are to
maintain higher living standards with full employment in an

ever—-expanding economy for the benefit of 340 million people.



Therefore, it is necessary to eliminate all obstacles to trade
by guaranteeing free movement of goods, people, services and
capital, These fundamental freedoms can function effectively
only under free competition conditions. The significance of
competition was emphasized firstly in the establishing treaty
of the European Economic Community, and lastly in the Maastricht
Treaty in 1992. Through all these years the idea of economic
integration is kept along the idea of non-distorted and non-
restricted competition within the Community borders. Moreover,
this practice is supported by the common Competition Policy
whose implementation is conducted by the Community institutions

on behalf of the member states.

Competition Policy of the kuropean Community appears necessarily
to guarantee free trade in an internal market and to control
concentrations of economic power through mergers, acquisitions
and/or alliances, In this context, business has an important
role to ensure the removal of all kinds of barriers which impede
freedom of factor movements, In order to serve to this
prospective market enterprises with EC or non-EC origins are
facing structural changes in their policies and internal
corporate structures., This is especially valid for multinational

enterprises which constitute a crucial factor in this process



due to being main instruments of welfare maximisation in the

world economy,

This study is concerned with the implications originating from
the Community's Competition Policy over multinational firms,
In this regard, it is aimed to deal with the relationship
between the Competition Policy and multinational enterprises

in both economic and legal contexts,.

The creation of a large single market makes possible to attain
economies of scale by lowering the costs per unit if production
is high. Multinational enterprises with their policies, advanced
managerial skills and technology are designed to operate in a
large single market. In this process, their operations promote
economic and industrial integration primarily. Therefore, an
analysis of the bilateral manipulation between the Competition
Policy and multinational enterprises can demonstrate us how well
this Policy contributes to the realisation of economic
integration, and how different circumstances affect this
influence., Thus, first of all, the paper concentrates on

general features of Competition Policy within the framework of
the Treaty of Rome - leaving aside state aid and dumping issues

which seem irrelevant for the objectives of this paper, After



an attempt to give characteristics of multinational enterprises
with an emphasis on ownership and control structures the focus
shifts to examine the Community's posifion towards these
enterprises. Lastly, it is intended to deal with changing
conditions for the accomplishment of an economic union. As a
result, effects of economic integration process are discussed

from the perspective of multinational enterprises' strategies.,

It appears that the subject requires a definitional approach
supported by case references., Nevertheless, it is aimed to force

this limited scope, and to be critical to certain extent.



1., COMPETITION POLICY IN GENERAL
1.1 The Community Context

Since the idea of single market is followed for the promotion
of benefits accruing to consumers and industries within the
European market, it is necessary to eliminate all kind of
barriers which hinder the trade between the member states.

In this context, although these barriers have a broad spectrum
from customs tariffs, different technical standards to
environmental regulations, we are going to focus on obstacles,
which are fostered by enterprises towards other enterprises
through restrictive practices, agreements, or cartels, due

to our concern about the relationship between the EC and
multinational enterprises. These obstacles will be examined
within the legal framework of the Treaty of Rome, i.e.

Articles 85 and 86, However, it is not possible to draw a
comprehensive line only with these provisions on the basis of
their shortcomings in certain matters like enforcement and
merger control. As the Commigsion supports this point, it
issues various regulations, decisions and notices to complement
the relevant articles in the Treaty of Rome. However, the two
of them, the Regulation 17 which gives powers to the Commission
for investigation and enforcement, and the Regulation 4064/89

which fills the gap for control of concentrations within the



common market will be dealt here. Hence, beside Art., 85 and
86 these two regulations will be considered in order to
complete the framework set up by the Community for private

enterprises,

l.2 Article 85

In order to increase their market shares and profits
enterprises may engage in certain activities to restrict,
distort or prevent competition in the common market. One

of the most common ways to restrict the degree of competition
is to engage in agreements, decisions or concerted practices
among enterprises or groups of enterprises., These kind of
restrictions are presented in Article 85(1) of the Treaty of
Rome, whereas Art, 85(2) declares these practices are null
and void; and, correspondingly Art. 85(3) defines certain
agreements which can be exempted if they satisfy certain

criteria.

As it is stated in Art. 85, business practices, which are not
compatible with the principles and objectives of the common

market, include all kinds of agreements between undertakings,
decisions by associations, and concerted practices which aim

to prevent or affect competition in trade between member states,



The prohibition includes directly or indirectly to fix
prices, to limit or control production, markets, technical
development, or investments, to apply dissimilar conditions
to equivalent transactions, and to make the conclusion of
contracts subject to acceptance by the other parties of
supplementary obligations which have no connection with the
essence of the contract. Therefore, the Commission has to
deal with various restrictive business practices which may
affect trade in the common market., However, to understand
whether Art. 85 is applicable or not, it is required to
evaluate problems both from economic and legal perspectives
beside the given facts. (1) In this scope, it is also
important to assess some critical concepts in the wording

of this article.

l.2.1 Undertakings

Instead of enterprises or companies, undertakings are chosen
to refer economic entities in Art. 85. Although it is not
defined directly in the Treaty (2), the Commission gives some
explanations in considering certain cases., According to the
Commission, an undertaking comprises any economic activity
irrespective of the legal forms of undertakings and regardless

of the objective to earn profits. (3) Similarly, the Court



ruled in Hydrotherm case that an undertaking should be

considered "as designating an economic unit for the purposes
of the subject matter of the agreement in question even if

in law that economic unit consists of several persons

natural or legal,. (4) The evidence shows that the Community's
approach originates from economic considerations in defining
undertakings., Rather than having a separate legal personality
it is more crucial to conduct economic activities, even if

it is a one-person and/or non-profit activity. (5) In this
context, to understand economic independence is more important
than to understand its organisational structure as different

legal entities on the paper.

Although "undertaking, is used in the Treaty of Rome, the Court
has also used the concepts of economic entity or enterprise (6)
due to practical concerns about the companies which are
organised in a rather complex way, mainly, multinational
enterprises ( hereafter, MNEs or MNE ) operating through
subsidiaries within the Community. This is also important with
the purpose of understanding the nature of restrictive practices
and whether these are really distortive or not. However, in
order to elaborate the practical benefits of the use of economic
entity for the activities of parent-subsidiary firms, it should

be noted that, first, although subsidiaries have different



legal personalities ( not necessarily ), it is possible to
attribute their conducts to parent companies which are

supposed to be responsible for the activities of their
subsidiaries, (7) and, second, the Commission decided that
agreements between a subsidiary and parent or between
subsidiaries are not in the context of Art. 85(1) if they

form a single economic entity. (8) Nevertheless, the question
is around ownership, which we shall deal with later, but it
should be noted that the Commission's position supports the
view of "50 % or more ownership principle, (9), and "economic
unity principle, which brings the rule that even if subsidiaries
have different legal identities, the important thing is to
conduct their economic activities collaterally. If economic
practices - in respect to means or ends - are pursued
separately, these are different undertakings and it is possible

not to consider them under the same economic entity. (10)

1.2.2 Agreements, decisions, concerted practices

As it is stated earlier, Art. 85(1) implements authority for
agreements, for decisions of two or more enterprises, and for

concerted practices,

Although there is no general rule about the forms of agreements,
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an agreement is signed when there is consensus among
enterprises to commit themselves to the conditions of the
agreement, (11) The Commission and the Court decide that

Art, 85(1) is violated due to the degree and intensity of the
consensus in any kind of rules and regulations - even if they
are not written or legally binding - may be classified as
agreement (12) as it happened in the Quinine case where the
Commission's decision addressed to a gentlemen's agreement
which had a written but non-signed document. (13) Nevertheless,
firms make agreements, first, to fix prices through horizontal
arrangements which mean that enterprises, which are at the

same level of production, distribution, or marketing, act
collectively to affect prices with the purpose of selling to
those in the vertical line of the process, The underlying
reason is desire to achieve a collective market power through
which enterprises can raise prices more than the market mechanism
allows in order to secure market stability and status quo.

On the other hand, since high prices are attractive for
entrepreneurs who think to invest in these areas, it remains
only as a short run advantage for colluded enterprises in the
market. (14) However, through horizontal arrangements
enterprises also control production, investment and development.
Since they control production, they can determine prices in the

market because of simple demand-supply equilibrium of
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microeconomics. Hence, enterprises, which come together to act
collectively, can increase prices by holding quotas for the
quantity supplied. Although this seems reasonable for enterprises
with desire of more profit, it depends on position and strategy
of the firms in the market since they intend to share market
rather than to influence because of their excess supply
problem., (15) In this respect, market and/or raw material
sharing is the third practice of horizontally impeded obstacles.
However, for the time being, we leave this subject, because it
requires special attention; therefore, it will be concentrated

on later under Art. 86. Finally, exclusionary practices are
another outcome of horizontal arrangements. These practices which
generally bring competitive disadvantage to the external trading
parties can emerge in different forms. Une of these is aggregate
rebate system which brings more to the consumers due to their
purchases from the horizontally organised group. Beside there

is collective exclusive dealing agreement which is set up
between suppliers and dealers to sell through each other. (16)
All these agreements serve to the purpose of increasing market
power of enterprises by having bigger market shares, For this

reason, it can be concluded that these are incompatible with

the EC rules.

Since the EC's concern is to eliminate all obstacles to affect
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trade in the common market, it is also declared horizontal
practices, to affect prices by exchanging commercial information,
have influence to minimise competition, and therefore, they are

illegal per se. (17)

Enterprises can collude on a vertical basis through collective
exclusive dealing or sole dealing agreements which originate
from the fact that individual suppliers decide to restrict their
capacity at the sale stage to one dealer who is protected in its
own territory against the supply of other dealers. However, the
Commission has ruled that such kind of agreements were not

acceptable due to the Art. 85(1). (18)

In the context of Art. 85(1) some activities of associations
of enterprises and of trade associations are prohibited., It is
assumed that in such kind of organisations each member
participates in decision-making process; therefore, according
to the Court, recommendations from an association to its
members have effect to distort competition even if these are

not obligatory for members. (19)

Last component of Art. 85(1) is concerted practices which can be
defined as a form of coordination between undertakings which is

not as concrete as an agreement. (20) These are the widest of
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all the three practices and the least formal way of collusion,
Due to the fact that a concerted practice covers cooperative
activities of any kind between enterprises (21), any
representation made by one enterprise to another with the
intention of imposing to exercise the same practice, e.g. to
charge the same price, comes into the interest area of the
Commission. Depending on the reaction of the other firm there
may emerge a sustained behavioural pattern which causes respective
responses to successive representations,; and this can be done
without any formal agreement. Thus, the Commission monitors all
activities of enterprises; e.g. in Dyestuffs cases the Commission
has noted that there were successive price increases by
European dyestuff producers. According to the Commission,
" in order that there should be a concerted

practice, ... 4 it suffices that they

should mutually inform each other in

advance of the attitudes they intend to

adopt., (22)

However, despite the separation in the Treaty, the Commission's
position to differentiate these three restrictive practices is
not strict; and in the direction of looking for concerted
practices in the first place rather than agreements. (23)

This is an interesting point in the sense that it shows how
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sensitive the Community is in competition matters and how

easy enterprises can fall under the scope of prohibitions,

l.2.3 Exemptions

While the Treaty of Rome determines the illegal practices
under Art, 85(1), Art. 85(3) leaves an open door to get
exemnptions for certain kinds of agreements. In order to
benefit from these exemptions, enterprises should contribute
to the improvement of production and distribution or to the
promotion of technical or economic progress while consumers
get benefits from the end result., However, this contribution
should not include imposition of indispensable restrictions
and possibility of eliminating competition in respect of a
substantial part of the market which is relevant for the
products in question, (24) The main purpose of exemptions

is to maintain an efficient competition in the Community.

It is accepted that to allow some restrictions upon competition
for the sake of bigger economic benefits and welfare effects
for the Community as a whole is not contradictory but -
supplementary for the attainment of the final objectives. (25)
Therefore, by Regulation 17 the Commission has power to issue
exemptions, which can be either individual or block (26), with

the purpose of continuous functioning of economic activities in
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the common market whiech should have more effects from the

efficiency argument at the expense of restrictions.

1.3 Article 86

The &C has formulated the prohibition of abusive practices in
Art., 86 of the Treaty of Rome which states that any abuse, by
one or more undertakings, of a dominant position within the
common market or in a substantial part of it shall be prohibited.
Article 86 specifies abuses by one or more than one firm, and

it is not the dominant position of the firm, but abuse of that
position which restricts competition. The underlying reason

can be related to the fact that a firm may possess market power
due to being more efficient than its rivals. Although this kind
of monopoly can be criticized on the ground of an inefficient
allocation of resources and consumer welfare (27), the economies
of scale argument dictates to firms bigger sizes, and, therefore,
bigger market shares. So, condemned practices of monopolistic
competition are only abnormal practices used for the maintenance

of this power, and abusive exploitation of dominant market

position. (28)

l.3.1 Dominant position and relevant market
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Due to the wording of Art. 86 it is important, but not
sufficient, to determine the existence of dominant position.

In several cases, United Brands, Hoffman-La Roche, and

Michelin, (29) the Commission has given the definition as

the ability of one of the companies in the market to thwart

the maintenance of effective competition by acting independently
of competitors and consumers, and using its power to exercise

a substantial influence on the conditions of competition. (30)
However, there are many difficulties in deciding whether there
is a dominant position or not because it depends on several

factors. The Commission's view in the Continental Can (31) and

Commercial Solvents (32) was in such a way that

" undertakings are in a dominant position
when they have the power to behave independently,
which puts them in a position to act without
taking into account their competitors,
purchasers, or suppliers. And it is a position
where they have the power to determine prices
or to control production or distribution for a

significant part of the products in question ...y

Furthermore, the Commission and the ECJ ( European Court of
Justice or, shortly, the Court ) defined dominant position

mainly in terms of market power. In Hoffman-La Roche it is
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accepted that a very big market share sometimes gives evidence
for the existence of dominant position. However, if the
market share is lower, it may be required to examine other
relevant factors such as existing market barriers for entry,
or substitutability of the products of the firm in .. -
consideration, Although the Court has analysed different

factors in United Brands, it has rejected to check relevant

factors all the time; e.g. it ignored to consider the

substitutability of products in Hoffman-La Roche. (33) In

addition, the Community's approach in evaluating market power
for determination of dominant position reflects a strict view
due to the fact that it does not consider the limitations to
the powers of dominant firm which can come from outside the
relevant market, (34) In any case, in order to determine
market share it is important to identify the relevant product
market as well as the geographic market. So, to be dominant
an enterprise should possess a large market share and/or
control over the products which could be interchangible.

In this context, it should be noted that the concept of
dominant position can only be defined after the 1limits

of market is analysed with reference to geographical area
and product. Nevertheless, to identify relevant market is
only half-way through because the proportion of the relevant

market dominated should be known also., The decisions of the
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Court are various in different cases, e.g. in Sugar

Raffinerie (35) market share was 85 per cent, in Hoffman-La

Roche 47 per cent, and in United Brands 40 per cent.

These different levels prove that through barriers to entry,
which affect supply and demand in the market, firms can

achieve a dominant position.

l.%3.2 Abuse of Dominant Position

The critical point of Art. 86 originates not from the

existence of dominant position, but from the abuse of that
position. A dominant enterprise in relevant market can

abuse it by impeding unfair pricing, by restricting

production, markets or technical development, by discriminating
in trade, and by concluding contracts subject to the approval
of the third parties. However, the meaning of abuse is quite

clear after it is defined in Hoffman-La Roche;

" the concept of abuse is an objective concept
relating to the behaviour of an undertaking
in a dominant position which is such as to
influence the structure of a market where
eeese the degree of competition is weakened
and which ..... has the effect of hindering

the maintenance of the degree of competition
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still existing in the market or the growth of

that competition. 4

In certain cases different practices fall under the
jurisdiction of Art. 86, It is refusal to supply in

Commercial Solvents, excessive and discriminatory pricing in

United Brands, merger to eleminate competitors and to

dominate the market in Continental Can. (36) These practices

should take place as to affect trade between member states;
i.e, unlawful applications in each member state regarding to
its trade are not taken into consideration, Also it is
noteworthy that whenever an abuse is practised by any member
state for any reason, unlike Art. 85, there is no way to be
exempted by the Commission, Nevertheless, every exploitation

of dominant position does not need to be abusive. (37)

l.4 Complementary Regulations

Although Art. 85 and Art. 86 embrace all practices, except
mergers, to infringe competition with regard to intra-EC
trade, they do not include anything about the enforcement of
the rules of competition., At the beginning, member states
had power to deal with these problems in response to

limited powers of the Commission, However, due to the
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shortcomings and deficiencies in different applications by
member states the Commission has been given powers, in
accordance to Art. 87, to implement and enforce the two
relevant articles. In fact, Art. 87 empowers the Council to
issue regulations and directives based on a proposal from
the Commission. In this context, Regulation 17 was issued

by the Council as the first regulation for the accomplishment
of the principles put forth in Art, 85 and 86, Similarly,
Reg., 141/12 and Reg. 1017/6 were prepared in order to

cover economic activities in transport sector. These were
followed by various regulations and directives to give a
dimension of comprehensiveness to the competition rules., (38)
In addition to these, Reg. 4064/89 was implemented to

control concentrations in the Community.

l.4.1 Regulation 17

As we stated earlier, the Commission has certain powers of
enforcement through regulations. Regulation 17/62 (shortly,
Reg., 17) is to concern with the enforcement and practical
applicability of Art, 85 and 86. This regulation provides
a system of notification, under which enterprises may ask
for the analysis of their practices to understand whether

it is prohibited or not., Although notification is not
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compulsory, it is strongly advised for enterprises. Otherwise,
if they are in a position of infringement, heavy fines can
be imposed upon them by the Commission., If there is nothing
distortive/restrictive, the Commission may issue negative
clearance which shows that it does not intend to intervene.
(39) This Regulation also gives the Commission the power

to take decisions about the termination of infringements,
and to grant exemptions in pursuance of Art. 85(3).
Moreover, by Reg. 17 the provided enforcement powers are
also applicable to abuses although notifications are not
relevant, Therefore, the role of the Commission increases
to the extent to monitor market structure, cross-sectoral

investigations, and complaints from third enterprises.

1.4.2 Regulation 4064/89

A dominant position can be created by mergers which are
certain results of structural adjustments by enterprises
as a response to the internal market. Although in the
Treaty of Rome there are no direct provisions for control
of mergers, the Court has accepted that Art. 86 could be
applicable to mergers. However, it is not effective
enough since it cannot be activated until a dominant

position is proven to exist. So, there was a need for a
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new legal instrument based on Art. 235, which enables the
Council to adopt necessary measures for the objectives
presented by the Treaty of Rome in order to f£ill the gap of
legislation; to permit effective control of mergers. (40)

In this respect, Reg. 4064/89 was adopted in 1989 in order

to control concentrations - which have a " Community
dimension, (41) - between enterprises. It provides prior
notifications and control of mergers and acquisitions through
the review of the Commission which is oriented to find out
whether merger creates a dominant position in relevant

market to restrict competition., After the search the Community
dimension is given if the aggregate turnover of enterprises
involved is 5 billion Ecu or more, or each enterprise's

annual turnover is 250 million Ecu or over, This means

control of mergers with these features automatically bring

a kind of supervision mechanism upon multinational enterprises.
In order to be classified under Community or national dimension
all mergers should be notified to the Commission of which
main criterion is to examine whether proposed concentration
creates adverse effects on competition or not. The control is
made through the investigation of relevant market and the

possible outcomes such as technological or economic progress.
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1 See Kerse, 1988, pp. 2-3; it is the situation in most
cases related to competition issues, e.g. L'Oréal NV and
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Appendix,
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2., MULTINATIONAL ENTERPRISES

Multinational enterprises (1) comnstitute a big portion of
economic activities in the world. They influence the economies
in which they operate. It can be simply said that they are
legal and economic entities; therefore any attempt to explain
MNE requires - at least - two approaches., One is the legal
side of view which embraces legal framework with exemptions
and interpretations; and the other is rather economic or
business approach which does not give much space for

interpretations.,

2.1 Legal Point of View
2elesl Definitive Approach

According to the OECD Guidelines for Multinational Enterprises,
MNEs are companies whose ownership may be private, state or
mixed, established in different countries and linked such that
one or more of them may be able to exercise significant

influence over the activities of others and to share resources
and knowledge. (2) Although this is a definition with economic
emphasis, it is sufficient to show the need for legal elaboration
in definition and in practice. In fact, the situation of MNEs

is not so clear-cut from the point of law due to
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multinationality concept. In order to be recognised as
"international corporation, under law entities should be
established by international law., However, this means that
recognition is only possible for Jjoint ventures established

by international treaties; for instance, joint ventures by

EC member states. In this respect, MNEs cannot be evaluated
under international law but under national law which has a
contradictory position in regard to continental and Anglo-
American law systems. For the former one the place of the
headquarter is essential in the determination of the jurisdiction
whereas the latter looks for the nationality of jurisdiction
which hosted MNE. (3) In some statues nationality is determined
on the basis of management, ownership and control. (4) As a
result, there is a continuous debate in the description of
nationality, whereas entrepreneurs still retain the power to
choose the nationality of their corporations. The significance
of nationality lies mainly in the fact that states want to
dominate upon the activities of MNEs; i.e. certain internal
affairs of MNEs are under the competence of "those vested with
corporate powers,. (5) Therefore, an MNE can be defined as an
entity which is comprised of a parent company or headquarter
and subsidiary companies, each organised in the country where
it operates. However, there are two legal prerequisites: firstly,

the parent company should have the capacity and power to own
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the shares of at least one more company. Secondly, these

shares should be owned in such a way to give the parent

company the power to exert efficient control upon the
subsidiary. (6) Nevertheless, this kind of a legal framework
cannot avoid to challenge the economically independent
character of the MNE., On the other hand, home country wants

to be competent on all the activities of the subsidiaries

as if they are natural extensions of the parent company; and

on the other, host country is always unwilling to give up the
power which it has upon the subsidiary company. In this respect,
host country may propose to take into consideration the existence
of local management and the ratio of local shareholders. And
also it is possible to suggest the idea that "the subsidiary's

management operates in pursuit of the best interests of the

subsidiary, . (7)

2ele2 Theories about MNEs

Due to the inadequacy of the orthodox legal approach, it is
attempted to develop new theories without undermining the
effects of economics and politics., Thus, one of the theories
suggest that there is a link between the parent firm and the
home country. (8) This indicates that home country has

competence on subsidiaries as well as it has on parent company.
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Another theory gives an economic emphasis by describing MNE
as an entity whose only pursuit is profit maximisation.
Therefore, it is inapplicable to search for the nationality.
Also such a view provides flexibility in decision-making
process of MNE. Moreover, a rather optimistic approach
qualifies MNE as a corporation which obeys the rules of
country where it functions and fulfills the economic
expectations, Despite a number of different theories legal
approach to the MNE is still in need of an economic touch.
Even the EC has, though it was tentatively, defined MNEs with
economic emphasis:" ... 8ll direct foreign investment, 80

per cent of which is certainly due to undertakings intuitively

recognized by all ...n. (9)

2.2 Economic / Business View

P2e2el Definition

Since late 19th century MNEs have become key instruments in
the world economy for welfare maximisation due to economic
gains in efficiency and productivity. Economic enterprises
have preferred to involve in multinational activities which
comprise of exporting factor inputs such as raw material, and/
or capital, finished or semi~-finished goodsj licensing and
technical agreements to expand the market by transferring

intellectual property rights; portfolio investments in
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foreign companies; and direct investments to own - wholly or
partially - and to control the decision-making of the
company. In this context, MNEs reflect the involvement in
foreign direct investment. (10) From a broader perspective,
foreign direct investment ( FDI, hereafter ) is an indicator
of the activities of MNEs regardless of these are financed by

home or host country.

It is possible to define MNEs in various ways by emphasizing
their different characteristics. However, it is important to
note certain sine qua non facts to be qualified as MNE. These
include direct foreign investment in order to obtain the power
of control of the foreign enterprise; transferability of all
kinds of resources from one location to another; and income-
generating assets located in more than one country.(1l)

However, it is also a fact that MNEs can be set up by takeovers,
especially when investment in particular areas is risky. Hence,
from economic point of view MNEs can be defined as a corporation
that owns, controls, and manages income~generating activities

in at least two countries. (12)

So, MNEs can be identified by foreign direct investment.
Although an MNE carries different characteristics of all

international economic activities, its motives are stimulated
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by the incentives that encourage FDI, To set production plants
and operate in a different country enterprises should acquire
certain advantages which give them superiority over indigenous
firms., These advantages include, according to the eclectic
paradigm, (13) ownership-specific advantages, e.g. product
innovations, production management, organisational and
marketing skills, innovatory capacity, human capital management,
finance etc., i.e. advantages arising from income-generating
assets; location-specific advantages, e.g. input prices, size
of the market, investment incentives and disincentives,
barriers to trade, transportation costs ete.; and internalisation
advantages which are institutional responses to transactional
costs, i.e. MNEs engage in FDI where it is less costly to
allocate international resources internally than to use the
market channels. Thus, an enterprise may engage in either
foreign direct investment or licensing, instead of exporting,
if it possesses ownership advantages which can be profitably
internalised; but it will prefer FDI to licensing if there
are, at least, some location-specific factors of the foreign
country which is considered for investment. In addition to
these, the most striking difference of FDI from other types

is the existence of an enterprise which builds up wholly-
owned foreign subsidiaries or acquires local firms wholly or

partially. (14) Moreover, to have more investment in foreign
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companies is not so significant if control is still retained

by the local management., This is the situation which !MNEs

realize through FDI all over the world. In this context,

we should not undermine the significance of the ways of these
firms in acquiring control of their subsidiaries, e.g. mergers

or acquisitions arise as unique examples especially in an economic
environment which functions to gain more competitive position

in internal markets but less competitive in external ones,

2e2e.2 Size and Power

Although size does not signify anything about MNEs, one can
easily notice that these are usually companies with enormous
sizes, However, it is possible to say that MNEs with large
sizes can be in a weaker position in the market than small
size MNEs, if their activities are widely dispersed rather
than concentrated in a geographical area which helps to
decrease costs, and promotes the development of the enterprise.
Therefore, it is not wrong to assume that size brings economic
and political power to MNEs if it is supported by control over
production factors which can be easily realized through
concentrations, (15) The big size of MNEs and their activity
areas are closely linked to each other., They generally operate

in areas which require advanced technology and product
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differentiation, since all these activities can be financed

and developed within the organisation of the MNE, Due to

their power they can foster R and D activities and extensive
advertising for the promotion of their products/services.
however, on the other hand, the power, they acquire, puts

them in a rival status with nation states. (16) In fact,
aggregate turnovers of some MNEs are higher than total GNPs

of most of the nation states. This means MNEs have potentiality
to constitute an economic and/or political threat to the

status quo, So, protective policies have been erected in certain
regions to lessen their impact, e.g. strict antitrust and
competition laws even in most economically liberal states.,

At this point, the EC gains importance because of its
competition policy which is briefly summarized in the previous
chapter. However, we shall deal, in detail, with the EC's

practices in regard to MNEs later.

2¢24% Organisational Structures

As we mentioned before, MNE is organised in such a way to
operate from a headquarter through its subsidiaries. It is
owned by shareholders, and managed by - in general -~ board
directors. The control process within the organisation

belongs to the group (economic entity or people) who holds
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ajority of voting shares.

panies develop their corporate organisations in three
1ages; (17) first of all, enterprise is very centralised
d identified with one-man management, This kind of
ganisation bears all weakness of person-identified

nagement. Its life-span is correlated to its chief executive's.

s firms begin to train specialised people to assist the
ecutive in production management; however, despite their
ecialisation they suffer from the lack of "diversified
perience,. As the last stage, therefore, a multi-product
ructure is developed, in which profit centres emerge for each
oduct line., In this type, beside chief executive and
ecialised people lower managers become able to contribute
the management along their divisional lines, This kind of
nagement structure is called as " M-type , management pattern
ich emerges due to increasing competition., (18) After
terprises develop international product divisions, they
gage in internalization process to realize overseas investment.
is process is organised around power / control balance due
the fact that headquarter decides in strategic matters for
e interests of the corporate enterprise whereas subsidiaries
8 delegated to operate within a degree of autonomy in the

untries where they are located. The degree of autonomy depends
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on the enterprise's internal structure which combines the
features of ownership and control within the organisation,
Therefore, in MNEs "coordinated control, of policies is rather
significant, ( 19 ) In this context, it should also be
mentioned that shareholders and board of directors affect this
control process, However, in overall, MNEs act to coordinate
different economic interests and purposes in the direction of

accomplishing a common aim,

2e2s4 Strategies and Goals

MNEs set their strategies for survival and growth in the long
run, With this purpose their strategists use instruments such
as product differentiation, new markets or techniques for
production by encouraging enterprises to engage in horizontal,
vertical or diversified / conglomerate expansions. (20)
However, since the corporate motivation of the firm is
identified with profit-maximization, though it is short-run,
the strategy is determined by comparing alternative strategiesj
i.e. firms can define their objectives for each operation
carried on their organisational structure; and then, through
a comparison between these aspiration levels and the
achievements they succeeded till that time they can decide

whether the strategies they have adopted or will adopt are
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realistic or not., (21) MNEs' decision on strategy is also
influenced by the tendency of lower managers to give emphasis
on the significance of their divisions, and by differences
coming from background, training and culture. Thus, it is
possible to say that strategy is essential element for the
enterprise's corporate structure on the basis of the fact that
it identifies different policies for an ultimate goal of its
success., However, strategy, in fact, is nothing, but only a
fixation for more desirable alternatives. (22) This means
strategy, rather than putting strict limits and policy lines,

gives flexibility to enterprises for changing circumstances,

2.3 Ownership and Control in the Intertwined Area of Law

and Economics

bne of the most critical issues related to MNEs concerns
ownership and control within the group. While the main
characteristic of MNEs rises as their organisation which
embraces a parent company and subsidiaries functioning for
a common economic aim, the link between those remains as a
conflictual area under legal and economic implications;
therefore, it is preferred to analyze the determinators of

of the power domain in MNEs under a separate heading.
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In a multinational enterprise, there are two kinds of
subsidiaries. One is wholly-owned subsidiaries, and the other
is partially~owned subsidiaries which can be either minority
shareholding-owned or jointly-owned. (23) Since the parent
company looks for expansive control upon its subsidiaries,
it exercises direct or indirect control in different forms
ranging from shareholding, contractual relations to de Jjure

or de facto power on the appointment of subsidiary's managerial
personnel, The most controlled form of subsidiary is a wholly-
owned subsidiary in which, at least, 51 per cent of equity
assets belong to the parent company. However, to exercise
control on the subsidiary, i.e. to have power to initiate,
modify or terminate any action by influencing the decision-
making mechanism of the subsidiary, is also possible by
securing smaller amounts of equity. This means that it is
unlikely to talk about a definitive relationship between
ownership and control., (24) On the other hand, one can propose
a strong positive correlation between ownership and control

by supporting the idea of how much ownership is acquired in

a firm shows the degree of control on subsidiaries. (25) In fact,
influence of ownership on control mechanism is closely related

to the managerial strength of owners.,

There are several different methods to manage MNEs, It is
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possible to give substantial autonomy to subsidiaries even in
financial matters, or to impose strict central control which
allows only simple managerial functions, Usually, US
enterprises have inclined towards serving through wholly-owned
subsidiaries with the purpose of keeping control on decision-
making process of subsidiaries and of preserving the assets
which constitute MNEs' ownership advantages like technology;
nevertheless, MNEs from other countries have more flexible
approach in ownership and control of their international
involvement. (26) These prefer to invest through less-control-

needed subsidiaries such as joint ventures.

The significance of ownership issue in subsidiaries originates
from legal problems. The essential problem of MNEs before the
law stems from their special structure: Are the subsidiaries
liable for their actions or not? There are two prevailing
theories in this respect. One is the legal separation theory
which stresses the fact that subsidiary and parent have
separate legal personalities; and they can be evaluated as

two (or more) independent companies. The other is the economic
entity theory whose emphasis is on the integrated economic
existence of parent and subsidiary for the prosperity of MNE
as a whole., (27) That means in a system which favours legal

separation theory each unit is responsible from its own acts,
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i.e. it is not easy to mention the liability of parent to

its subsidiary. However, in the system of economic theory,
parent company, whose location is insignificant, is liable

for the acts and debts of its subsidiary. The latter also
reflects the existing trend in modern European law. (28)

In this context, the situation of partially / jointly-

owned subsidiaries need elaboration due to the fact that

the degree of control is related to the autonomy, and therefore,
to the evaluation of these subsidiaries before law. Although
there are different approaches to the issue, the EC has defined
a subsidiary as an enterprise of which more then half of the
equity share is controlled by a parent company. (29) For the
question of debt liability of parents the degree of control
should be considered as well; i.e, if more than 50 per cent

of equity shares of a subsidiary belongs to the parent, it is

liable for debts of subsidiary., (30)

To conclude, the relationship between parent and subsidiary is
still not clear. The ownership pattern determines the degree of
control exercised by the parent upon the subsidiaries. Although
there is no explicit link between ownership and control, it is
accepted that the more the shares held by the parent firm

brings it more legal prospects to control its subsidiary.
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3, EC'S POSITION IN REGARD TO MULTINATIONAL ENTERFRISES

After we have analysed, on the one hand, the EC Competition
Policy along its general lines, and on the other, MNEs within
a rather comprehensive approach, we, now, turn our attention

to focus on the Community‘s position. As MNEs expand their
activities all over the world, the EC with all advantages
coming from factor movements and characteristics of a common
market becomes an attractive place for investors. Beside
foreign MNEs also EC-based MNEs are encouraged to conduct their
economic activities within the EC territory. In this respect,
the Commission, in its Communication to the Council of
Ministers presented on November 8, 1973, proposed that the EC
should determine its position regarding to removal of the
economic and fiscal obstacles for member states' economic
enterprises, which could be developed by cooperation projects,
by mergers of enterprises and by creation of MNEs to contribute
positively to the accomplishment of the Community's objectives.
However, growing impact of MNEs on economic, social and political
areas of member states became sufficient to foster the
apprehension about their effects on various aspects of the
Community's policies., Since our interest is focused on
competition policy, the responses of the Community will be

given from the perspective of competition policy. Nevertheless,
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because of lack of regulations and/or directives about
competition side of the MNEs we will go through the prominent
cases in order to determine the EC's status through decisions

of the Commission and the Court.

As it is mentioned before, the KC's Competition Policy is
uniformly applicable to all restrictive, distortive and/or
abusive practices of enterprises regardless the place of their
head offices. (1) However, it is a fact that the policy is
rather clear for Community-based MNEs, and it is applied in the
same way as to non-multinational Community enterprises. This is
also emphasized in the Eleventh Competition Report such as

" undertakings of Community origin have no particular features
that would distinguish them from other European undertakings
for the purposes of competition law ,. (2) Only problematic
gsituation is the relationship between parent and subsidiary.

In this context, the cases before the Commission or the Court
can be considered under three groups; first group can be
related to cases which have possibility to fall under Art.85(1)
due to restrictive practices between parent and subsidiary or
subsidiariess second group constitutes cases about companies
which can create "abuse, or "dominance, due to their
organisational structures under Art.865 and final group

includes cases which are relevant to the fact that subsidiaries!
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actions can be imputed to a parent company regardless the

place of the head office,

3,1 Direct Application of Competition Rules
3.l.1 MNEs under Article 85

When we considered Art.85 of the Competition Policy in the

first part, we have mentioned horizontal and vertical restraints.
EC's application of law due to horizontal restraints is

directed to eliminate barriers to trade, division of markets

and any distortive exercises which hinder the Community's
objectives, In this respect, the Commission and the Court have
ruled that all horizontal export bans and import restrictions
within the Community, and price-fixing arrangements are illegal

under Art.85(1). For instance, in French and Taiwanese Mushroom

Packers (3) it was decided that the market division agreement
between French and Taiwanese manufacturers violates competition

law] similarly in the Franco - Japanese Ballbearings (4) the

Commission concluded that the agreement between French and
Japanese producers was illegal, even if it aims to promote
orderly marketing, (5) on the grounds of restricting imports
to France and causing to keep prices artificially high, Also
the Community determined its position for price~fixing

arrangements by the Court's decision in ICI v. Commission (6)
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where the price-fixing cartel between aniline dye producers
was condemned distortive, The reason for prohibiting price-
fixing agreements was presented in the First Competition
Report which enumerated that those agreements constituted an
obstacle to tfade since they prevented buyers from benefiting -
from the existing market conditions which would have prevailed

if there had been no such agreements., (7)

With regard to vertical restraints, the Commission found a
broader arena to authorise MNE's activities. Since MNEs, because
of their size and operational mechanism, prefer to conduct their
activities through vertical distribution systems which need
certain requirements to be followed such as demands of
manufacturers for price and/or sales conditions maintenance,
they fall frequently under the jurisdiction of Art. 85(1).

While the manufacturer engages in vertical distribution system
with the purpose of economic efficiemcy in the market, most

of the time these agreements have restrictive character. It is
not only because they limit the sale of particular product to
selected distributors, but also they may prohibit use of
extensive distribution systems., Hence, these agreements prevent

competition within the EC scope. (8) In Consten and Grundig

the Court decided, without considering efficiency effects, that

" the agreement aims at isolating the French market for Grundig
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products and maintaining artificially, e...., Separate national
markets within the Community, it is therefore such as to
distort competition in the Common Market ,. (9) Likewise, the

Commission came to a conclusion in National Panasonic that the

distributor of a Japanese-based MNE in the UK has imposed an
export ban on its dealer, objecting to affect intra-brand
competition; and therefore it infringed Art. 85(1). (10)
Another case which fell under Art. 85(1) is Johnson and

Johnson where an American~based multinational and its subsidiary
in the EC were declared as exercising illegal act because of

the fact that the subsidiary banned its dealers to export to

the other EC countries. (11) As a result, regarding to vertical
restraints it is possible to say that although the Commission
allowed to advocate distribution systems - if selection criteria
can be practised non-arbitrarily -, it has encountered problems
in the determination of these criteria, Therefore, the decisions
were made in a very restricted evaluation both for EC and non~EC
MNEs., Mostly, the Commission underestimated the economic
efficiency argument and concluded that vertical distribution

gsystems were illicit.

Although EC's criteria are the same for horizontal and vertical
restraints by EC-based and non-EC based MNEs, the practice for

exemptions exhibit a biased approach in terms of size rather
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than nationality of enterprises, As we mentioned before, there
are three ways for enterprises to be exempted from the liability
under Art.85. Firms can ask for notification to the Commission
which may grant negative clearance after the examination of the
situation, However, even if firms cannot be granted negative
clearance, they can be excluded from liability either through
individual exemption under Art.85(3), or block exemption.
Although this system seems to ensure the flexibility of the

EC's Competition Policy, it is done in favour of small business
entities. (12) Therefore, these derogations were used by the
Commission as a means of encouraging certain activities such as
cooperation agreements between small and medium sized enterprises
(SMEs). " Wherever possible, bans have been lifted for small
undertakings in order to foster their activities and their

development ,. (13)

In granting exemptions and negative clearances enterprises
should pursue activities which are not incompatible with the
Community's objectives., In this context, MNEs, despite their
economic contribution to the EC, are in an inferior position
comparing with the SMEs. Any kind of agreements between SMEs
are kept outside the Jjurisdiction of Art., 85. Moreover,
agreements by the Community undertakings in their commercial

activities with the non-EC world are exempted because of the
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promotion of Community-trade. For instance, in French Producers

of Fine Papers the Commission allowed French manufacturers

to create a cartel for joint market research, distribution

and ordering services in order to promote the conduct in
foreign commerce of the EC. (14) Similarly, in Kodak export
bans by the US multinational on non-EC exports did not astonish
the Commission. (15) Beside these two priorities of the EC,
there is one more special situation which can easily obtain
exemption or negative clearance., This is related to the
development of new products or technology. In this context,

in Vacuum Interrupters Ltd., partner companies in a joint

subsidiary were granted for exemption due to the fact that
they manufactured a new product within the EC. (16) This
objective also sets up a channel for non-EC MNEs to obtain
exemptions when they advocate EC's interests., Moreover, as

a result we can state that the EC ruled the activities of

MNEs in a protectionist framework. It has concerned, primarily,
with the SMEs in the realisation of economic integration; but

it has held a careful approach to MNEs especially non-EC-based

ones,

3.l.2 MNEs under Article 86

MNEs, due to their size, structure and power from their
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tangible and intangible assets, could not prevent themselves

being the subject of proceedings under Art.86.

As it is presented in the Fifth Competition Report, "a dominant
firm has an obligation not to indulge in business practices
which are at variance with the goals of integrated markets and
undistorted competition in the common market ,. (17) Therefore,
the Community has enforced Art.86 on the basis of these

objectives in addition to permanent consideration of SMEs,

The distinction in the wording of Art.86 such as relevant
market, dominant position and abuse of that position enlarged
the Community's involvement in MNE's activities in order to

protect common market from abusive practices.

First of all, there are cases which infringe Art.86 because of
relevant market concept. As we pointed out before, the relevant
market can be divided for products and geographical areas. In

General Motors, the relevant product market is defined by the

Commission and the Court in intrabrand terms in the strictest
sense., Instead of import and sales of cars in Belgium it is
determined as the subsidiary‘'s service to provide technical

approval certificate. (18) Correspondingly, in Hoffman-Ia Roche

the Commission's and the Court's approach was more limited
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while they decided that each vitamin group produced by an
American~based MNE and its Swiss subsidiary constituted another
product market., The criteria to determine market conditions
shifted to the nature of products and their end uses. (19)

Likewise, this decision is repeated in United Brands for the

practice by an American-based multinational and its EC
subsidiary on the grounds of certain characteristics
originating from the nature of the product. (20) Beside
product market the Commission and the Court defined geographic
market in terms of a dominant position "within the common
market or within a substantial part thereof,. In this respect,
it is possible to see the Commission's relevant geographic
market definition in several cases. The outstanding example

is the Continental Can which is about a world-wide metal

container manufacturer. (21) Here, the market is limited to one
member state where the alleged act took place, and the rest of
the market was ignored. Nevertheless, despite this decision
the Court emphasized the necessity of determination of
substantial part of the market within the meaning of Art.86,
the pattern and the volume of the production and consumption

for the relevant product beside the position of sellers and

buyers. (22)

After the determination of relevant market it is necessary to

find the dominant position in order to go one step further in
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controlling abusive practices for competition within the
common market., The Commission's approach to clarify dominant
position is based on market share argument., However, it does
not mean that if an enterprise has more thamn 50 per cent
share in the market, it becomes automatically in dominant
position., The Commission considering "commercial dynamism
and economic performance, took into account the market

conditions, For instance, in United Brands although it is found

that the market share is around 40-45 per cent, the Court
decided to assess this percentage within the context of strength
and number of competitors. (23) However, the profitability of
the dominant firm and the elasticities of demand and supply for

the product were not analysed.

In order to apply Art.86 it is known that all these criteria
should be supported by the existence of an abusive situation.
Otherwise, as it is stated before, to prove a dominant position
in a relevant market does not necessarily mean anything
incompatible with the competition rules. In regard to MNE's
activities, the Court emphasized the fact that "a dominant

firm must respect the principle of proportionality when
imposing restrictions ... even where these restrictions derive
from legitimate objectives, such as maintaining the quality

of the product or protecting business interests,. (24) 1In
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Commercial Solvents the Court found infringement of Art .86 due

to abuse of dominant position by restricting supply of raw
material in order to eliminate the rivals' competitive power.

(25) Likewise, the Commission ruled that in Continental Can

the American parent company through its subsidiary violated
Art.86 when it acquired the largest manufacturing company in
Benelux. (26) Although EC's approach is criticised on the
basis of lack of economic efficiency concern (27), it is
possible to say that the Community does not entirely sacrifice
economic efficiency for the sake of preserving competitive

position in the common market.

3.2 Indirect Application of Competition Rules

Art, 85 and 86 of the Treaty of Rome have a special feature of
indirect application because even single words like "undertaking,
or "effect, are open to different interpretations. It is a
situation which makes the Community stronger in dealing with

MNEs.

3.2.1 Interpretation of " Undertaking , for MNEs

Although it is unnecessary to define "undertaking, once more,

the term needs to be enlarged interpretation in order to
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solve the dilemma in parent-subsidiary relation., Since MNEs
are organisations composed one parent company and one or more
subsidiaries, their structure causes questions in the
application of competition rules. The problem comes from the
fact whether they are two (or more) distinct companies before
the law or one economic entity, i.e. the Court should find
the answer in applying the competition rules whether a parent
outside the EC territory with a controlled subsidiary in the
EC is under the jurisdiction of Art. 85 and 86.

The separation of legal personality and economic entity
concepts became important in late 1960s due to the expansion
of multinational activity and intensive foreign direct
investment flow to the Community. In this context, the

Commission determined its position with Christiani and Nielsen

case, (28) where the Commission granted negative clearance to
the agreement between a Danish (before the accession into the
EC) parent company and its wholly-owned subsidiary in the
Netherlands., Although the agreement had restrictive provisions,
the Commission decided on the basis of the facts that there
existed a continuous link between parent and subsidiary such
as parent company had right to nominate the members of the
board of directors of the subsidiary, and the subsidiary like

the others in various countries emerged in order to carry out
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economic activities of the parent in that particular territory
as a result of distribution of tasks within a single economic
entity, to grant negative clearance. (29) With this decision
the nature of the relationship between parent and subsidiary

is accepted as an internal matter of an economic entity.

In Kodsk, accordingly, the Commission used the same approach,
Whereas American parent company and its subsidiaries in the EC
signed contract about identical prices and sale conditions, the
Commission granted negative clearance by considering that "the
subsidiary companies in question are exclusively and wholly
subject to their parent company, and that the latter in fact
exercises its power of control by issuing to them precise
instructions, it is impossible for them to behave independently
inter se in the areas governed by the parent company,. (30)
However, it was caught by Art. 85(1) because of the restrictions
on resellers which are in the nature of affecting intra-EC

trade. (31)

Similarly, in Béguelin, the Commission and the Court upheld
that agreements concluded between the Belgian parent company
and its French subsidiary cannot be considered as restrictive
practices under Art. 85(1) "because the subsidiary is not

free to act independently of the parent company,. (32) So,
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after Béguelin, the view of "legal personality, was completely
replaced by the view of "economic entity, in assessing parent-

subsidiary relations in MNEs.

Moreover, increasing multinational activity and changing
ownership structure in MNEs have shown the inadequacies in
applying economic entity approach, Thus, intra-group

liability (principle of internal behavior) approach has been
introduced in order to contribute to the attempts in clarifying
intra-~enterprise relationship. With this approach control
mechanism in complex organisational structures came into
agenda, This means that voting power and - correspondingly -
ownership lost their importance in the determination of autonomy
in multinational organisations. Although to use the ownership
criterion could bring certainty, there is a risk to remain
uncertain in the context of MNEs due to intertwined ownership

and control relations especially after takeovers among MNEs,

The EC had decisive position about intra-group competition.
The Commission has applied "internal effect theory, to foreign
companies both in positive and negative ways. (33) However,

except Commercial Solvents all the cases in front of the

Commission and the Court were about companies which were

controlled de facto and de Jjure by the holders of majority of
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shares, This made easier the applicability of economic entity
theory, The situation is pointed out by the Commission in the
Sixth Competition Report as "... the application of the
Community . -competition rules does not depend on the legal
form which may have been chosen by the firms concerned, but
on the economic realities of their situation,. (34) But, in

Commercial Solvents de facto and de Jjure control of the MNE:

were not held together. So, the Court, due to internal
behavior principle, decided that " in the circumstances the
formal separation between these companies, resulting from
their separate legal personality, cannot outweigh the unity
of their conduct on the market for the purposes of applying
the rules on competition ,. (35) In this context, the actions
of the subsidiaries can be attributed to the parent if
subsidiaries are dependent on the parent's decisions in
conducting their activities., The criterion of the Court in

Commercial Solvents was the market shares, With this case,

it is decided that "the subsidiary has a distinct legal
personality does not suffice to dispose of the possibility

that its behaviour might be imputed to the parent company. Such
may be the case in particular when the subsidiary, although
having a distinct legal personality, does not determine its
behaviour on the market in an autonomous manner but essentially

carries out the instructions given to it by the parent company.



60

When the subsidiary does not enjoy any real autonomy in the
determination of its course of action on the market, the
prohibitions imposed by Art. 85(1) may be considered inapplicable
in the relations between the subsidiary and the parent company,
with which it then forms one economic unit. In view of the

unity of the group thus formed, the activities of the
subsidiaries may, in certain circumstances, be imputed to the
parent company... In these circumstances, the formal separation
between these companies, arising from their distinct legal
personality, cannot, for the purposes of application of the
competition rules, prevail against the unity of their behaviour
on the market ,,. (36) This analysis is relevant on the fact that
parent company has power to control and this makes it liable

for the subsidiary's offending conducts.

As a result, to impose competition rules for..EC and non-EC MNEs
did not constitute many problems for the Commission., Within a
protectionist approach the Commission worked out by collecting
information about the existence of control upon subsidiaries
established in the common market, notifying certain documents,

and enforcing decisions.
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3.2.2 Extraterritoriality or Dissolution of Geographical

Frontiers

Beside economic entity approach "effects, theory is also
advocated by the EC. This is a theory which authorises the
Community to use its territorial jurisdiction on restrictive
trade practices when any slight effect emerges in the common
market, notwithstanding the place which the conduct for
restrictive practice has occured, and the place where the firm
in question is located. This idea was endorsed by the Commission,
not by the Court, which relied on the presence of a subsidiary

in the Community territory in order to extend its Jurisdiction.

(37)

However, the Court adopted this approach to a certain extent in
Béguelin, where an exclusive dealing agreement signed between

a Japanese firm and its distributor in the EC. The reasoning
was such that ",.,.. undertakings which are parties to the
agreement is situated in a third country does not prevent the
application of Art. 85 since the agreement is operative on

the territory of the common market,. (38) In this case since
subsidiary was EC-based, the Court did not abstain in

enforcing effects theory. Similarly, the Commission pointed out

the same principle in the Notice Concerning Imports Into the

Community of Japanese Goods. (39) Respectively, in Franco-
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Japanese Ballbearings decision it decided that the agreement

between French and Japanese manufacturers infringed Art. 85,
and despite one of the parties from a non-~-EC country the
agreement was in a position to affect intra-EC trade. However,
the Commission failed to impose fines upon infringing partiese.

(40) On the contrary, in Vegetable Parchement, the Commission,

by applying effects theory, found that Finnish manufacturer
involved in concerted practice to fix prices in particular

markets; and therefore fined the Finnish company. (41)

So, it is possible to say that the Commission applies competition
rules not only on the basis of links between the activities of
parent company and subsidiaries in the Community, but the

effects of their acts which could happen in the Community or
outside. Although the Court did not explicitly support the
application of extraterritoriality on the basis of effects

within the Community, the Commission continues to claim that

the application of effects theory is compatible with the
competition rules., This is stated in the Fourteenth Competition

Report (42) with reference to Woodpulp Case (43) that the

Community has Jurisdiction upon non-EC enterprises when their
activities have a direct and observable effect on EC's
competition and trade. Correspondingly, the Commission considered

that all enterprises having business relations with the EC
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must obey the competition rules in the same way, irrespective

of the place where they are situated, as the EC enterprises.

3.3 Consequences for Multinational Enterprises

In general, the Community has not met with many problems in
applying competition rules on MNEs. Except the uncertainties
regarding to the effects theory the main area which might be
conflictual, in the sense of allegations for discrimination
against non-EC enterprises, is the application of negative
clearance, notifications and fines or prohibitions. However,
the Commission's impositions of fines and prohibitions depends
on the facts of that relevant case which may give evidence to
find out whether parent and/or subsidiary acted Jjointly in
conduct of the infringing act, or subsidiary was under total
control of the parent. For instance, it has been pointed that

in Benelux Flat Glass (44) and John Deere (45) subsidiaries

were functioning under the parent’s control; therefore, their
illegal acts can be attributed to the parent companies., In this
context, both parent companies were imposed fines and -
prohibitions. Nevertheless, it is important to know whether
subsidiary acts autonomously or not, If it has autonomy in
certain decisions, the parent is not normally fined for these

acts of the subsidiaries. For instance, fines were imposed only
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on subsidiaries in National Panasonic (46) and in Michelin

(47)e. B0, although it cannot be generalised in the strictest
sense, i1t is possible to say that the Commission imposed

fines on both parents and subsidiaries, separately or jointly.

In the application of competition rules the Commission advocated
intra-group liability and extraterritoriality for multinational
activities., The phenomenon of intra-group competition has a
specific Community dimension which gives MNEs relatively more
capability for manoeuvring. In this context, it is interesting
to note different views about the relations between the
Community and MNEs. According to one view, competition articles
and their associated meanings are Community's protectionist
weapons, (48) On the other hand, there is opposite view which
criticizes the flexibility of the EC Competition Policy and its
application; and alleges that MNEs are "independent undertakings
united in a cartel-like structure but under the guidance of a
well-structured diversified decision centre of transnational
character are .... assessed differently". (49) Hence, another
idea emerges such that as long as MNEs are treated differently
due to their organisational structures, it is difficult to
eliminate national differences in the common market. (50)
Despite all, the EC has tried to attain a balanced approach
without undermining the necessity for competition rules in an

economically efficient context.
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4, MERGERS AND ACQUISITIONS IN THE EUROFPEAN COMMUNITY

The first step on the way towards economic integration is the
stage of customs union, as it is mentioned before, where the
member states removed customs duties among themselwves and put

a common external tariff for the goods and services from the
non-EC countries. In this respect, capital movements appear as
an important factor for the countries which want customs union
to lead to a more advanced integration, Within the limits of
this part it is aimed to analyse these capital movements in the
context of MNEs through finding out an answer to the effects of
integration upon the strategies of these enterprises, in
particular the merger activity. This activity is examined with

its policy implications by EC-based and non-EC based enterprises,

Economic integration, which is the primary purpose of the EC
member states, is a complex process that cannot be achieved
only by customs union, but requires to be supportedAby various
components, mainly by factor movements, (1) Due to this fact
economic integration can also be defined as factor-price
equalization, i.e. equalization of prices, wages, interests in
all member states. Moreover, since foreign capital is crucial
for countries to set up an economic integration, which is based

on factor equali zation, capital movements needs to be analysed
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to get a better understanding of the activities of multinational
enterprises, As we know, for foreign direct investment three
criteria (OLI advantages) need to be satisfied., The formation

of customs union which is planned to lead to an economic
integration causes enormous increase in the locational

advantages of markets due to elimination of tariffs (2).

The theory of international economic integration incorporates

a number of static and dynamic effects. First of all, trade
creation and trade diversion effects come forth as static
effects, (3) The influence of trade creation on the international
production process is a kind of intra-region rationalisation

due to partner country's comparative advantages. (4) On the
other hand, trade diversion causes a move in sources of supply
from more efficient non-EC producers to less efficient member
state producers. Similar to the static effects on foreign
production, there are also dynamic effects on international
investment. Two major outcomes of these effects, in general,

are better exploitation of economies of scale, which inevitably
brings cost reduction and trade suppression effects, and
productive efficiency gains from the intensification of
competition., (5) Both static and dynamic effects improve the
locational advantages of the firms of which production bases are

inside the Community. In addition, dynamic effects contribute
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positively to ownership specific advantages of the firms
located inside the region and accordingly give a stimulus

to direct investment within the region and to other kinds of
international involvements, In short, FDI comes out as a
"strategic response, of firms in dealing with the changes in
international competitive structure, location specific
advantages and new organisational forms emerged after the
elimination of tariffs., (6) However, this strategic response can
be interpreted in different ways, e.g. it is possible to suggest
that that response originates from the evolution of investment
creation and investment diversion effects, (7) Investment
creation can be explained as a response by the outside producer
to the stimulus of trade diversion, It reflects in the sense
that investment in Europe became more profitable after internal
tariffs removed. On the other hand, investment diversion
originated from the expected reorganisation facilities of
European investment made by non-EC companies that were already
established in Europe in order to capture fhe new opportunities
of specialisation and economies of scale., The single market
programme stimulates both inward investment - either of a
defensive import substituting type or offensive type - and
outward investment as a result of the search for lower costs

~ i.e. rationalised investment - and/or of the strengthening

of EC~-based firms, However, these responses can be evaluated
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from a more specific point of view., If firms pursue an
investment strategy in order to maintain their market share
after tariff removal, it seems a defensive import-substituting
investment, This kind emerges as a result of the trade diversion
effects of integration which is based on the assumption of
subsidiarity, i.e. non-EC firms prefer to subsidise their trade
losses by internalising their production, marketing or
distribution activities within the Community. The second type

of investment pattern is, in fact, the investment motivated by
growing demand and new markets . (8) It emerges through offensive
reasons, The third type results from trade creation effectse.
Firms may prefer to invest for reorganising and reallocating
their factors for FDI., Reorganisation investment may be either
in the form of divestment and restructuring or in the form of
expansion to establish larger manufacturing facilities to
compete in the single market, The latter form is likely to take
place through mergers. (9) Other than these responses, firms
may rationalise their investments when costs decrease and
efficiency in production increases. This may be also undertaken
inside the EC by non-EC MNEs to exploit new sources due to
changing cost structures. The most common rationalised investment
patterns are concentration and/or specialisation, Firms will
attempt to extend the geographical sphere of their operations

by buying firms in other member states in their core business.
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As it can be seen from different patterns of investment, FDI

is one of the most crucial tools for the marketing strategies
of international firms., (10) If there is a movement of FDI in

a member state, the effects of integration process are expected
to be determined by the investment impact on economic benefits
of these companies from using their exclusive assets, which

include ownership advantages. (11)

Moreover, the big portion of contemporary FDI is engaged by the
companies which possess a considerable degree of market power

- generally, oligopolistic - and operate on a multicountry
basis., The most important factor for those companies is prices
at which intra-firm transactions are conducted, such that firms
arrange their production, trade and/or distribution of costs
and benefits, In fact, this is another definition of
internalisation process. However, this kind of transfer pricing
is higher, as long as financial differences exist between
countries, i.e. with the integration process motives to

internalise will be inevitably diminished. (12)

The influence of economic integration on the strategies of
MNEs also related to the share of the firm in the market, When
monopolistic market structure dominates, it means that market

is affected by transfer pricing process.



75

In short, elimination of non-tariff barriers brings new
opportunities for reorganised and rationalised investment.
Nevertheless, investment from non-region multinationals may
have beneficial competitive effects in some countries, and
non-beneficial anti-competitive effects in others. If the
ownership advantages are strong enough to dominate the
transaction process, new entry of FDI may contribute to the
increase in research and development (R and D) activity and
may create a faster growth of output, otherwise local firms
are driven out and the remainings become more dependent on
external sources, As a matter of fact, this emphasizes that
integration process has discriminatory effects upon the
ownership advantages of foreign-based or domestic-based firms,
In conclusion, economic integration has effects on competitive
advantages and locational factors of both non-region and

intra-region companies,

The impact of integration factor on strategies of multinationals
in Europe is difficult to analyse because many factors are
involved in the final decisions of the companies and the
reaction of each MNE is unlike the others, However, a priori,
economic integration may have two opposing effects on the
strategy of these companies in the EC. (13) The first effect

is a decreased horizontal integration, i.e. as a result of
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elimination of trade barriers firms may choose to concentrate
their activities in one location, The other effect is the
better division of labour and relatedly an increased vertical

integration. (14)

Supported by empirical evidence (15) it has been shown that
inward investment in Europe proliferated with the expectation
of higher output as a result of reallocation of production
facilities, After the first enlargement of the Community the
pattern of intra-EC investment was the growth of intra-~firm
transaction costs. However, with the White Paper of 1985, which
set a more clarified road towards single market, the
multinational activities have accelarated. The impact of
economic integration of the EC on FDI is concentrated on
several points, First of all, it affects intra-EC investment
and the size and structure of outward investment because the
elimination of intra-EC tariffs will discriminate in favor of
firms originated from the EC. Those firms would have easier
access to investment rather than non-EC firms. In addition,
elimination of non-tariff barriers which still exist would
bring larger benefits for the companies from the EC. The

second effect is related to uncertainty. The removal of tariffs
and adoption of a common external tariff policy may attract

firms to produce/manufacture inside the region. (16) In both
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cases, existing firms are intended to choose defensive import-
substituting investment. The third factor is about the
reallocation of location facilities, After economic integration
locations within the Community will become more attractive. In
this context, costs of intermediate products decline as a
result of an increase in economies of scale, So, firms which
try to enter into market or which try to keep their market
shares are expected to follow rationalised investment patterns.
This type of investment pattern is observed through increasing
merger and acquisition activities beside greenfield investments
of Japanese firms, Moreover, it should be added that economic
integration will increase competition in the EC. As a result,
firms, in order to compete with American and Japanese rivals,
will emphasize innovative activities. Accordingly, the promotion
of trans-frontier links by the Commission in certain key
sectors is accepted as essential to make European economy more
powerful against American and Japanese challenge. (17)

The challenges of single market have given a new impetus to

US direct investments in the EC and have encouraged other
patterns of FDI like mergers and acquisitions of the EC in the
USA. (18) To invest through mergers and acquisitions gives
European multinationals the advantage of risk minimising for
product development and marketing. In the same context, the

reverse pattern rises more powerful when the rush of non-EC
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MNEs to invest in the EC is considered.
4,1 Merger Activity in the European Community

Merger and acquisition activity is a worldwide phenomenon, not
specific to the EC., (19) Although the most recent trend is
towards strategic alliances and coalitions due to some reasons
such as lesser financial costs, opportunity for reciprocal
market access and cooperation in product development (20),
mergers still dominate as the most effective way of undertaking

new market shares,

In this regard, the underlying reasons of the intense merger and
acquisition activity in a worldwide context can be indicated as
the globalisation of markets, the need to improve market
positions and the abundance of firms failed during the economic
recession of 1979-81, (21) All these factors together with
single market programme stimulated firms to enhance their market
position in preparation for the stronger compétition. Those
firms which experience competition only in their domestic markets
are directed towards the exploration of new markets by acquiring
a safe base in the Community. Thus, mergers and acquisitions
come out as the quickest way to establish the required sales

network to penetrate unfamiliar market segments and the safest



79

way of entering markets because of its risk-minimisation
aspect for product development and marketing., Similarly,
merger and acquisition activity also contributes to accomplish

better economies of scale.

In order to analyse merger activity in detail as a response by
larger firms - mainly MNEs - to changing market structures we

are going to deal, first, with the corporate restructuring in

the EC-based MNEs. This will be investigated from two

perspectives: of EC and non-EC enterprises,

4,1,1 Corporate Restructuring

In analysing merger and acquisition (M and A) activity in the
Community we need to emphasize changing characteristics of
Euro-business structure, especially in engineering, electronics,
chemicals and telecommunications., In fact, these are industries
which can be identified with technological change, high cost
for R and D, inevitable advantage of economies of scale in
production supported by immense capital flow. Therefore, these
are very keen for M and A and joint ventures to provide a strong
position to expand, Companies, especially intra-EC ones, choose
a strategy to merge with the purposes to strengthen their
positions in the market, to expand in order to get full benefits

of the single market and to rationalise their investments in
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relevant sectors. (22) The intense takeover activity reveals

the tendency of adjustment to the single market in respects

of production, marketing and distribution. Similarly, this
restructuring process is linked with the impacts of harmonisation
of national economies, Breakdown of fiscal, cultural and
political barriers fostered the motive of seeking a business
partner from a different national background as it can be seen

in Table 1:

Number of Takeovers Involving Member States of the kEC

Country 1980 1982 1985 1986 1987
Acquiring companies from:

France - - 31 75 121
Italy - 3 14 22 40
United Kingdom 12 10 15 13 68
United States 6l 57 101 94 82

Acquiring companies in:

France - - 46 72 102

Italy - 13 15 26 51

United Kingdom 6 4 3 5 5

Germany 112 71 86 - -

Netherlands 16 15 19 - -
TABLE 1

Source: UNCTC, The process of transnationalisation and

transnational mergers, New York, 19088,
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Nevertheless, this attempt is only made by multinational
enterprises. (23) These enterprises can more likely undertake
structural adjustment with superior technology and financial
strength in comparison with domestic enterprises because they
could easily move from one location to another without caring
costs of mobility. Also they are in a position such that their
vast organisational structure entails intra-industry
specialisation, (24) When firms are not vertically integrated,
corporate restructuring generated by integration would only
take place through FDI to the extent of the factors possessed
by MNEs. Therefore, inter-industry trade flows and FDI flows

are strongly related to each other,

Here, it seems necessary to distinguish between FDI flows with
ownership advantages and those with location advantages because
their responsive strategy for restructuring may show some
differences, Firms with ownership specific advantages involve
in market-based investments in order to provide closeness to
clients, to reduce transaction costs, and to ensure an access
to distribution systems through their subsidiaries. (25) Thus,
investment flow in the form of M and A occurs mostly when
investing firm does not have any intangible assets or it is too
small to get benefits from its assets. On the other hand, firms

with location advantages engage in factor-based investments to
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seek benefits such as risk diversification through product
differentiation, firm level economies of scale through
complementary activities - e.g. in R and D or management-, and
access to technology by providing financial support. (26)
However, it is also necessary to state that firms wish to
combine their functions to prevent a duplication in research.
It means that the current trend to merge is a result of the
incentive to save on costs. (27) This is especially relevant
for hi~tech industries such as aircraft and defence. As long as
technological content in many products increases, this strategy
may most likely prevail. In regard to corporate strategy,
increasing intra-EC investment flows signifies "regionalisation,

of EC industry which was motivated by 1992 Programme.

Lastly, enterprises having certain incentives to merge may
prefer among horizontal and vertical mergers or choose both,
Horizontal mergers are better options if enterprises aim to
enter protected markets, whereas vertical mergers are preferred
if the primary purpose is to maintain lower costs of production.
Nevertheless, enterprises may merge both vertically and
horizontally when government incentives become very appealing.
(28) In order to understand the motives of corporate
restructuring we also need to assess the empirical evidence

to clarify the search of MNEs in reorganising their activities.
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4,1.2 Merger and Acquisitions in European Business

The idea of the single market has influenced merger and
acquisition movement by both EC-based and non-EC based enter-
prises. This acceleration is a natural result of the motives
coming through freedom of movement and technical harmonisation

in order to eliminate all the obstacles to competition.

In general, the tendency of European-based enterprises is
positive towards single market. This tendency is supported by
the fact that there was going to be a large and very efficient
market for goods and services. Although it means fiercer
competition, this does not discourage Euro-corporates who
believe that only the biggest and strongest can survive under
the current circumstances., However, the survival completely
depends on the fact that they should expand within EC borders,
i.,e. first of all, this is a competition between Euro-enterprises
which use the opportunity of very big single market to increase
their market. shares against limited attempts of non-EC

enterprises.

In this regard, it is possible to say that acquisitions emerge
as the easiest and quickest way of enlarging market shares,

This is one of the reasons of an ever-increasing domestic and



cross~-border acquisition activities. Moreover, evidence on the
level of M and A activity in the EC justifies the fact that

the challenge of 1992 has become a determinant in the
intensification of these activities. In general, the Community
reinforced its position as the most popular target region for
mergers, In 1992, EC cross-border transactions accounted for 57
per cent of worldwide sales, whereas it was 42 per cent in 1991,
(29) This is an expected outcome of the trend of EC-based
enterprises after the internal market programme has become more
likely to be realised with White Paper., As it can be seen from

the Table 2, this increase is clearly observable:

Domestic, Community and International M and As in the EC

1982 ~ 83 117 (x)
1983 - 84 155 (x)
1984 ~ 85 275 (xx)
1985 - 86 296

1986 - 87 415
1987 ~ 88 558
1988 ~ 89 666
1989 - 90 833

TABLE 2

X The number includes only M and As in industry.

xx The number includes also distribution, banking and insurance,

Source: Competition Reports of the EC
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In sectoral analysis, the chemical industry leads in M and As,
followed by food and food retailing. The former accounted for
24 per cent of all transactions in industry, whereas the latter
occupied one sixth of all industrial operations in 1989 - 90
period.(30) The other popular sectors consist of electronics

and electrical equipment, paper, printing and advertising. (31)

If one analyses the structure of M and A activity, it can be
seen that British, French, German and Italian enterprises
show the most acquisitive characteristics, During the second
quarter of 1989 these countries accounted for 84 per cent of
the total value of intra-EC deals, On the contrary, these
countries become the most popular targets as well. Nearly 70
per cent of all Community deals involved enterprises from

these countries as acquired parties. (32)

Acquiring Nations ( first nine months of 1989 )

% of total total number of deals(x)
France 2%.5 122,1
UK 14,6 2%2.3
Germany (West) 8.6 88.3
Ttaly 4,7 42,3

Us 30.2 129.2



Target Nations ( first nine months of 1989 )

% of total total number of deals(x)
UK 46,9 177.5
Germany (West) 14,2 160,9
Italy 11.5 79.1
France 9.7 148.4
TABLE 3

x Not all are whole numbers because they include acquisitions
with split national ownership.

Source: Eurobusiness, February 1990.

The UK involved in most of the transactions, where British
enterprises were sold to foreign buyers from the other EC
member states and non-EC states for 15.1 billion dollar in
1992, France and Germany were the next popular targets with

6 billion dollar each. (33) Generally, the balance within the
Community prevails in regard to M and As, Nevertheless, it is
certain that there is growing concern in small economies of the
Community because of increasing transfer of corporate assets to
foreigners. This concern also includes the lack of big strong
enterprises in these member states which would pick the benefits
of the single European market., In this context, some of the
member states began to encourage domestic enterprises to

restructure themselves by allowing domestic mergers. Another
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aspect of industrial restructuring, which stimulate M and A
activity, is the transfer of assets belonging to family-owned
enterprises to larger groups which are ready to expand.

Although these precautions can be interpreted as a protectionist
shield toward other member states, in the long run it will
become a factor to strengthen the competitive advantages of the

Community.

4,1.,%5 Non-EC Enterprises

When EC-based enterprises determine new strategies to maintain
competitive positions, non-EC enterprises feared to be left
outside and to be enforced to close down their business,
Therefore, non-EC enterprises have increased their M and A
activity in the EC. At this point, it seems necessary to state
the existence of other factors such as globalisation of
strategies and financial markets and exchange rate alignments
among developed countries beside the Single Market Programme.
(34) Nevertheless, it is still the Single Market Programme that

determines the FDI movement into the Community.

To understand the increase in the level of FDI, which comes out
as M and A activity, from outside the EC it is required to look

at the previous attempts of total US and Japanese investments
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to the EC. Since the greatest changes in the level of integration
within the EC took place in 1957, 1973 and 1986, i.e., in the
years when the new member states became absorbed into the EC,

the rate of growth of US FDI increased after 1957 and 1973.

Flows of US Direct Investment to Western Europe (%)

1950 1957 1964

Western Europe 100.0 100.0 100.0

EC 45,6 3645 50.5

EFTA 48.9 59.7 44,1
TABLE 4

Source: Yannopoulos, Foreign Direct Investment ..., 1990.

However, it should be added that US FDI boosted eventually in

every year from 1950 to 1980.

US Direct Investment stake in the USA

EEC(x)
% %
total increase (xx)
1950 564
1954 5.8 12.4
1957 6.6 19.6

1959 74 14,7
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1965 12.7 15.8
1972 17.1 18.8
1977 33.7 13.9
1982 34,5 84
1985 353 O.4
1986 36.8 17.5
1987 37.6 2l.2
1088 38.7 5e4
TABLE 5

x In the Table, data for 1950-72 refers to EC-6, that between
1972-85 EC-9, and that between 1986-8 EC-10 and that of 1988 EC-
12.

XX Annual average.

Source: Dunning, European Integration and Transatlantic FDI, 1991

This reveals the general inclination of US enterprises in the

EC (35) and the fact that Europe has been an attracting place
for US FDI rather than Japanese FDI due to cultural proximity
and differences in investment priorities. It should also be
mentioned that competitive and ownership advantages of US and

EC firms enhanced during the 1970s and early 1980s. Nevertheless,
this is a result of a need to acquire US technology and to
achieve better economies of scale beside the motive of holding

a more competitive position against other US or Japanese firms.

(36)
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Whatever the reason for US FDI is, the US by spending more

than 10 billion dollar on European acquisitions in 1989

has become the first in the rank of acquiring nations. (37)
This was a reflection of globalisation in the strategies of

multinational enterprises.

Despite the US' interests in investing within the EC Japan is
way down the list of acquiring nations. Although Japanese FDI
share going to the EC has increased in the 1980s (38), they
prefer to start up on greenfield sites rather than by M and A,
Moreover, most of the Japanese investment in the EC is in the
form of portfolio investment rather than FDI. The growth of
outward Japanese investment has been achieved very recently.
Although Japanese investors prefer US more than EC, the rate of
investment growth has increased 77 per cent in the EC, whereas

it has shown 19 per cent decrease in the US between 1987-8 and

1989-90. (39)

Regional Distribution of Japanese FDI (%)

1986 1989 1951-89
North America 36,2 5062 42,9
of which: USA 34,3 48,2 41.1
EC 10.8 21.3 17.0
Asia 30.8 l2.2 15.9

TABLE 6
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Source: Balasubramanyam and Greenaway, Economic Integration and

¥FDI: Japanese Investment in the EC, 1992.

Here, we have to focus on the striking feature of Japanese
investment in the EC., This is their concentration in the
services sector, i.e, they prefer FDI as to complement their
exports to the EC., As a result, the rate of growth of Japanese
investment is strongly related to the level of trade barriers
in the EC., As long as tariff level has become favorable for
Japanese entrepreneurs, they are going to substitute FDI for

exports. (41)

Non-EC enterprises prefer M and A as a solution not only %o
increase their market share but also to set a production
capacity. (42) Economic integration has implications on the
choice of investment location rather the decision to invest.
However, non-EC enterprises incline less towards labour costs
for being competitive, i.e. the single market without any
internal frontiers - but with wage differences - would mean less
significant to them, This does not indicate that wage differences
are totally unimportant for non-EC enterprises, e.g. for
assembly operations enterprises would choose the lower labour
cost regions. But when FDI flows are directed through political

concerns, the choice of location would also depend on the
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receptiveness of host governments. Therefore, non-EC companies
which were already established within the EC would be more
likely affected by the single market programme. They engaged
in reorganisation in order to strengthen their positions in the
EC in those activities in which they are already competitive
internationally and to relatively contract with weaker
enterprises. This may bring a geographical diversification for
the activities of non-EC MNEs and their subsidiaries within the

EC.

All these moves by non-EC companies indicate the importance of
the completion of the single market for non-EC as well as EC-
based firms. They do invest in the EC because they are
competitive, Although the presence of non-EC enterprises within
the EC postures a challenge to EC-based enterprises, both types
of firms realised this fact when they are enforced to restructure
their internal corporate mechanisms beyond enlarging their
market shares and adjusting policies due to characteristics of
the single market, After all, the completion of the single
market and slow progress in trade liberalisation determine the

degree of FDI by rival non-EC enterprises.

4,2 The Application of Competition Rules to Mergers
4,2,1 Relevant Articles in the Treaty of Rome
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Although merger and acquisitions do not suit into conceptual
framework of Articles 85 and 86, they can be classified as
collusive arrangements between two or more enterprises in

order to concentrate economic power totally or partially. (43)
This happens through reducing number of the entrants to the
market and the degree of competition. Therefore, M and A require
an authority to control the existence or likely occurance of

collusion in the market.

The EC has several objectives which are aimed to be realised on
the grounds of having a stronger competitive position against
the USA (44) and other rivals. In this context, possible
structural changes in the industry should be interpreted not to
give a way to increase concentration which may cause harmful
effects within the Community as well, Moreover, the numbers about
concentration in the EC reveal the fact that there has been an
upward trend in concentrations except periods of recession., This
upward trend was observable between 1975 and 1981. (45) Until
1984 there has been a stabilisation period, but after that
concentrations have become more frequent than ever. (46) In
general, we can say that companies go for takeovers as a result
of certain motives which can be summed up as rationalisation and
expansion rather than profitability, integration or R and D. (47)
More significantly, there has been a domination of national

operations in regard to takeovers. (48) This fact leads an
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inevitable difference between competition policies of the
Community and individual member states, Despite this, there
are many cases of M and A which fall within Art., 85. However,
the application of this article is related to the conception
of shareholders being understood as undertakings. (49)
Nevertheless, definition of “undertaking, includes the
requirement of economic involvement (50), e.g. the Court held

this position in Case 170/83 Hydrotherm Ger8tebau v. Compact

de Dott Ing Mario Andreoli: 1984:ECR 2999, On the other hand,

agreements having a merger effect, e.g. agreements for the
purchase of shares, would fulfil the conditions of Art.85 and
be void ab initio according to Art.85(2). Under these
circumstances it is also possible to obtain exemption due to
Art.85(3), nevertheless, since it is based on a detailed
economic analysis by the Commission, exemption can be given to
mergers after a long notification process which has no
retrospective effects, and for a limited time which is against
the permanent nature of mergers. As a result, Art.85 is
inappropriate for concentrations and controlling mergers because
it is written down not to preserve competition in vague terms

but to provide efficient and "workable" competition. (51)

However, in the absence of merger control regulation Art.86 can

be interpreted to substitute the role of an authority to control
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concentrations, Although Art.86 does not prohibit concentrations,
it prohibits some behaviours which constitute a dominant
position. The application of Art.86 to M and A has come through
Continental Can case. (52) The Court clarified the point that

abuse of dominant position is strengthened by reaching a

degree to distort competition. (53) With this case Art.86 was
accepted applicable not only to the conduct of the companies in
the market but also to structural distortions of competition,

So, although distortion by M and A emerges in a structural rather:
than behavioural form, it seems meaningless to exclude this kind
of structural distortions from the scope of Art.86, However,
Art.86 has still lack of efficiency in dealing with concentration
issues because its characteristic is based on underestimation of
dominant positions unless it causes an abuse., Its scope is
restricted only to prohibit a conduct after the merger has taken
place, i.e., this provision can be used if there is an abuse of a
dominant position as a result of merger activity, otherwise
emergence of dominant position in any part of the market is left
entirely out the domain of Art.86.~(54) Nevertheless, as long as
Art .86 is used to control mergers, it is wise to limit its
application in two ways: l.when the dominant firm uses this
dominance through abuse to coerce the other firm into merger,
2.when acquisition brings a substantial position to prevent

competition in the relevant market. (55) In this respect, it is
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clear that there was a need for a regulation to satisfy all the
requirements for merger control within the context of EC's
Competition Policy that does not aim the investigation of
behaviours of undertakings but the maintenance of market

structure for effective competition. (56)
4,2.2 Merger Control Regulation

The Council adopted Merger Control Regulation (ECMR) 4064/89

on Jlecember 21, 1989 as a result of increasing need of an
authority to control concentrations in a way not to prevent
efficient functioning of the single market, In fact, ECMR is
agreed unanimously by member states in order to help in
completing internal market, (57) Despite previous attempts it
became more significant and came into existence with the idea
of internal market where undertakings go for structural changes
through concentrations, It is already the fact that EC~based or
non-EC bagsed firms act in a rapid fashion to acquire EC-based
firms partially or totally. In 1984 the number of mergers among
the biggest 1000 firms of the EC was 155, on the other hand in
1987 it was 303, (58)

Mergers are seen positively by the Community because of economic

reasons, and their control seems necessary because of political
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and economic reasons. (59) Since mergers are perceived as natural
extensions of restructuring process, member states feel the
necessity to ensure "competition policy friendly mergers, in a
Community scale, Although it seems contradictory, when it is
thought that member states always brought obstacles for the
achievement of a common control mechanism, their interests which
are full of expectations from the benefits of single market are
strongly related to the preservation of competition. As a result,
an immense need to control and examine Community-scale mergers
and to fill the gap of advicing to member states, which do not
have merger control regulations, has given birth to the

regulation for control of concentrations between undertakings,

Main principle of the regulation is based on the difference
between Community-scale mergers and national mergers., The latter
includes those which have effects within national borders of
member states, However, the regulation brings the power to the
Commission to deal with this type of mergers if such an expertise
is requested by the member states., (60) In addition, the power
of the Commission is restricted to cover mergers with Community
dimension which is defined by three criteria: firstly, aggregate

turnover of all the undertakings concerned should account more

than 5 000 million ECU; secondly, aggregate Community turnover
of each undertaking should be at least 250 million ECU; and
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finally, undertakings should not focus their activities as to
achieve two~thirds of their turnover in one member state., In
short, only concentrations by undertakings which have worldwide
economic power and a substantial place in the EC through disper-
sed activities in more than one member state are under the

control mechanism provided by the regulation. (61)

According to the CMCR, effective control of mergers include the
following: the mandatory prior notification by the undertakings
in question is prepared. This notification may result in
suspensions for a period of three weeks, The Commission  should
initiate proceedings within one month following the notification,
The proceedings by the Commission cannot prolong more than four
months, After four months the Commission should explain its
decision, If decision comes out negative, investigation is
initiated by the Commission which can enforce fines and split of

unlawfully merged undertakings. (62)

The regulation has reconciliatory characteristics in regard to
its provisions. The big member states with strong merger control
laws such as Germany, France and the UK became active in deter-
mining the present thresholds which are higher than previous
suggested ones, (63) These member states were reluctant to give

up the control of national mergers +to the Commission. In
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fact, this idea was opposed by some member states which did not
have their own regulations and wanted to hold lower thresholds
for the EC regulation as to include their national operations,
Therefore, thresholds will be open to further revisions after
four years of adoption, This time those will be agreed by
majority voting not unanimously, i.e. the Commission could not
let the demands of small member states unheard, At the end of

a transition period the Commission will prepare a draft in
accordance with EC's benefits and small member states' demands,
It is obvious that the likely outcome will reflect a position to
prevent imbalances in merger control area of each member state
whereas the economic efficiency in a Community-scale can be

undermined,

4,3 Concluding Comments

Since it is accepted that the post-1992 single market would bring
considerable economic gains to the Community due to the
elimination of customs controls, both EC and non-EC based firms
will continue to be active in international mergers and
acquisitions, Despite the recent corporate restructuring, many
industries are still fragmented in the Community. In this context
many enterprises and governments choose Europeanisation as a

strategy in the battle of international competition, As a matter
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of fact, many industries in the EC do not have competitive
advantages which can only arise due to the pressure of local
rivals to advance, If there is lack of local rivals with the
similar conditions, improvement comes out less likely, This
situation does not change even in the presence of intra-EC
competitors., Therefore, to maintain or to gain competitive
advantage encourages companies to merge or form alliances,

It is not difficult to understand why companies pursue merger,
acquisition or alliance strategies. They want to decrease the
risk of losing their power in the market as much as possible,
however, they underestimate the danger of static functioning in

a web of links with other competitors and collaborators,.

The Commission states its willingness to stimulate competition
and to strengthen the competitiveness of the Community industry.
With this purposes, concentrations in the Community are taken
under control by legislative measures - mainly, the merger
control regulation, Although this is not a real solution to the
competition problems in the EC because of difficulties in the
application of extraterritoriality effects and enforcement, it
is at least a step to create competitive advantage for the

Community industries and to ensure more effective competition.
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CONCLUSION

In this paper it is attempted to analyse the responses of multi-
national enterprises with reference to the Community's
Competition Policy. Although the relationship between MNEs and
the EC has multidimensional aspects, due to academic concerns

it is preferred to concentrate only on competition dimension

with slight references to industrial and enterprise policies.

The contributions of MNEs to the EC's economy are definite in
the sense that they are economic organisations which emerged

as a result of increasing direct investment activities that are
fostered by the "1992 Single Market" idea. These enterprises
involve business in both the Community and outside., In fact,
MNEs are generally supported by the Commission which considers
that MNEs cause to raise efficient economies of scale,
employment opportunities, commercial dynamism and improvement
of economic performance in member states, Therefore, the
Community gives relatively more freedom to these enterprises

in the context of Art. 85 and 86, Although these articles declare
all kind of restrictive, distortive and abusive practices "null
and void", keeping exemption possibility, the approach is in
the direction of evaluating their anti-competitive activities

within a rather flexible scope. Main evidence of this attitude
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is the replacement of economic entity theory by the Commission
instead of legal personality theory which is still prevailing

in several law systems, However, it is a fact that this

attitude is more rigid in interpreting the actions of the non-EC
MNEs because it seems that the overall tendency in the Community
is a kind of discomfort towards their activities. It is possible
to say that despite the presence of liberal concerns protection-
ism is dominant in the external commercial relations of the EC.
With this protectionist trend, the Commission is keen to adop?®
extra-territoriality principle by using effects theory as the
main instrument which gives way to the most limited

interpretation of the competition rules.

In this context, it is not surprising to witness supports by

the EC for the development of small and medium~sized enterprises
which are proclaimed as means in achieving economic integration.
The underlying reason in this increasing emphasis upon small and
medium-sized enterprises originates from the difficulty of
finding original Community-based MNEs which are perceived as the
motivating force of the economic activity within the common
market, As a result, small and medium-sized enterprises whose
lack of advantage in economies of scale are compensated by an
integrated market appear in a more competitive position against

MNES o
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The attraction of single market and the integration phenomenon
made the EC a target for investors. MNEs, therefore, increased
their investments in the EC either in the form of subsidiaries
or through mergers, acquisitions and alliances. So, most of the
existing Community-based MNEs have chosen to merge with non-EC
partners, In this respect, the Commission, on the one hand,
issued a regulation to control concentrations, and on the other,
it has increased its pressure for the full adoption of
extraterritoriality principle and for the promotion of small and
medium-sized enterprises at the expense of economic benefits

from MNEs,

Hence, after the completion of integration it can be presumed
that the Commission will continue to apply competition rules
for foreign MNEs, in a much stricter context, sustained with

a strong protectionist tendency due to the fear of losing the
EC market to the bigger foreign enterprises. This is, for sure,
the last option for the EC while it fights to be an economic

superpower in the global arena,

March 21, 1993
Istanbul
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APPENDIX:

Council Regulation (EEC) No 4064/89 of 21 December 1989

on the control of concentrations between undertakings

(0J L 395, 30.,12.1989
Corrigendum : 0J L257, 21.9.1990)



Introduction

(Extract from the Nineieenth Report on Compennon
Policv, Brussels 19901

On 21 December, the Council adopted the Commus-
sion’s proposal on the control of concentrations
between undentakings. ! The reguiation wiil form a
cornerstone of competition policy and make a major
contribution 10 ensuring success in the completion of
the internal market.

Given the inadequacy of the existing competition
rules in dealing with the entire concentration pheno-
menon at Communty level, the need for such a regu-
lation was recognized as early as 1973 in the wake of
the Contnemal Can judgment.? However, at that
time, the Council did not give serious consideration
1o the new draft regulation. The Commission tabled
an updated proposal in the autumn of 1987. At its
meeting on 30 November 1987, the Council adopted a
generally positive attitude on the main lines of the
Commission’s approach. 3

The progress made towards completing the intemnal
market and the new palitical environment provided a
ey impetus towards approval of the merger control
regulation. The logic of the single ‘market prompted
Member States to agree unanimously on a system of
merger control at Community level for Community-
scale mergers.

Merger control is necessary for both economic and
political reasons. The process of restructuring Euro-
pean industry has given rise and will continue to give
rise to a wave of mergers. Although many such mer-
gerS 2ave sivt posca any problems nom the compet-
tion point of view, it must be ensured that they do not
in the long run jeopardize the competition progess,
which lies at the heart of the common marketand is
essential in securing all the benefits linked with] the
single market. In addition, it has become ex@ Thore
clearly apparent that national rules are inadefate as
a means of controlling Community-scale mergers,
mainly because such rules are restricted to the respec-
tive termitories of the Member States concerned.
Clearly, Community law must be applied in control-
ling and examining large-scale mergers, where the
reference market is increasingly the Community as a
whole or a large part of it. The new regulation also
introduces a system of control for Member States
which do not have any specific rules in this area.

The fundamental principles of the regulation are as
follows:

(a) The basic concept underlying the regulation is to
establish a clear allocation between Community-scale
mergers, for which the Commission is responsible,
and those whose main impact is in the termitory of a
Member State, for which the national authorities are
responsible.

(b) In its scope, the new regulation covers mergers
having a Community dimension, which are defined
on the basis of three criteria. namely:

(1) A threshold of at least ECU § (%0 million for the
aggregate world-wide turnover of all the under-
takings concerned. This figure reflects the aggre-
gate economic and financial poser of the under-
takings involved in a merger. In the case of finan-
cial institutions and insurance companies, specific
criteria are laid down:

(i)} A threshold of at least ECU 2% million for the
aggregate Community-wide tumover of each of at
least two of the undertakings concemed. Thus,
only undertakings with a specifizd level of activ-
ity in the Community are covered by the regula-
tion:

(i1i) A transnationality criterion. Community control
does not apply if each of the uadertakings con-
cerned achievee twn-thirds ~f it- virnover +ithin
one and the same Member Staa. This criterion
allows mergers whose impact is mainly national
1o be exciuded from the Community control sys-
tem.

' 0JL395,30.12.1989.
: See Third Compention Report, pp. 15 and 1¢
? See Seventeenth Compention Report. pownts 2410 §1.
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i) The current thresholds were set at a high level for
A0 mitial stage in implementing the regulation. How-
cver. this represents an important first step m estab-
lishing Community merger control and will probably
result in some 30 cases being examined a year, on the
hasis ol an extrapolation of the stanistics for the last
few vears. The thresholds are to be reviewed by the
Counal, acting by a gualified majonty on a proposal
from the Commission, in the light of experience, no
later than four years after the adoption of the regula-
tion. The Commission’s declared intention is that the
thresholds will be revised downwards: the objective is
to lower the overall threshold to ECU 2000 million
and to reduce the Community threshold similarly.

id) All mergers fulling within the scope of the regula-
tion will be assessed on the basis of clearly defined
critena. The basic concept is that of "dominant posi-
tion". The creation or strengthening of a dominant
position will be declared incompatible with the com-
mon market if effective competition is impeded to a
significant extent, whether within the common muarket
as a whole, or in a substantial part thereot: con-
versely, 4 merger which does not impede etfective
compeution will be declared compauble with the _
common market. The assessment process will take
various Jspects of competition into account. These
will include the structure of the markets concerned,
actual and potential competition (from inside and
outside the Community), the market position of the
undertakings concerned, the scope for choice on the
part of third parties, barriers to entry, the interests of
consumers and technical and economic progress. This
overall list will be used in assessing the impact of a
merger on competition.

(¢) For the purposes of the regulation, a ‘concentra-
tion" is defined as the acquisition of control and
covers both mergers and acquisitions. The definition
includes partial mergers and merger-type joint ven-
tures, but it does not cover the coordination of the
behaviour of undertakings which remain indepen-
dent.

(1Y So us to ensure that control is effective and that
undertakings enjoy legal certainty, the merger control
arrangements include the following:

(1} The pnnciple of mandatory prior notification by
the undertakings concemed. This has a suspen-
sorv elfect on the concentration for a period of
three weeks (suspension of the concentration may
be extended or, in some cases. dispensed with).
However, the validity of stock-exchange transac-
tions will not be affected.

11

(it) The setting of strict deadlines to be met by the
Commission in its proceedings:

— The Commission has one month following
notification within which to initiate proceedings. !
In cases where the Commission does not raise
any objections (this is likely to be the general
rule), the parties will receive the go-ahead within
one month;

— Four months after the initiation of proceed-
ings, the Commission must take its final decision
on the concentration. During that perod, the par-
ties are free to propose adjustments to the concen-
tration so as to avoid a negative decision:

(iti) The Commission’s powers of investigation and .
the fines provided for in the regulation are similar
to those applicable to restrictive practices. Furth-
ermore, the Commission may require undertak-
ings or assets unlawfully merged to be separated.

(g) The regulation is based on the principle of exclu-
sivity, but provision is made for a few limited excep-

2

tions to this rule. The principle of exclusivity applies —

as follows:

(i) All decisions relating to Community-scale mer-
gers falling within the scope of the regulation will
be taken by the Commission. The Member States
have undertaken not to apply their national law
to such cases. There will, therefore, be no need for
concurrent proceedings.

There are two derogations from the principle of
exclusivity:

(i)

— The regulation provides for referral to the
national authorities of a Member State where a
problem of a dominant position arises on a dis-
tinct market within its territory and where applica-
tion of the regulation would not achieve a satis-
factory solution to the particular problem. This
mechanism would normally apply to local mar-
kets, for example in distribution or hotels; excep-
tionally, the prosvision could also apply to a
national market which is to some extent isolated
from .the rest of the Community, for example,
because of high transport costs.

! This period is increased 1o six weeks if the Commission receives a
request from 3 Member State that 2 notified merger case be referred to it
(see below).



— In cases where Member States may invoke
legitimate interests other than those protected by
the regulation. These include public secunty, plur-
ality of the media and prudential rules. Excep-
tionally, other legitimate interests may be recog-
nized by the Commission after an assessment of
their compatibility with Community law; certain
such legitimate interests may be protected by the
provisions of national law. In such cases, a Mem-
ber State may take appropriate measures 10 pro-
tect such interests, which means that they have
the power to prohibit a concentration or to make
its approval subject to additional conditions or
requirements. However, a2 Member State may not,
under this heading, authorize a concentration
which has been prohibited by the Commission.

(h} Concentrations which are not covered by the
Community regulation fall in principle within the
jurisdiction of the Member States. However, the regu-
lation gives the Commission the power to take action
with regard to concentrations that do not have a
Community dimension at the request of a Member
State concerned. in cases where a problem involving a
dominant position arises within the temtory of that
Member State.

A4t A

Four implementing measures have been adopted by
the Commission.

Two notices provide explanatory guidelines on how
the terms ‘concentration” and ‘anciliary restrictions’
must be interpreted. These are technical questions of
considerable importance, and the notices were drafted
in close collaboration with the Member States, indus-
try and the various other parties cancerned.

A procedural‘regulation lays down the rights and obli-
gations of the Commission and of the companies
concerned in individual cases. This was based on
existing procedures, with adjustments being made
where necessary to take account of precedents set by
the Court of Justice and the specific requirements of
merger control.

A form has been drawn up for notifications. After
wide-ranging consultations, a balance was struck
between the Commission’s need to obtain full infor-
mation from the start of a case and the need 1o keep
the burden imposed on industry as light as possible.
The form confines itself to the information that is
necessary for a full analysis of the market. If a com-
pany cannot provide some of the information
requested or is able to show that some questions are
not relevant to examination of the case, it may be
relieved of its obligations.
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COUNCIL REGULATION (EEC) No 4064/89
of 21 December 1989

on the control of concentrations between undertakings

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Articles 87 and
235 thereof,

Having regard to the proposal from the Commussion ('),

Having regard to the opxmon of the European
Parliament (%),

Hawving regard to the opinion of the Economic and Social
Commuttee (%),
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Whereas, for the achievement of the aims of the
Treaty establishing the European Economic
Communty, Article 3 (f) gives the Commumity the
objecuve of insututing ‘a system ensunng that
compeution 1n the common market is not
distorted’ ;

Whereas this system 1s essential for the achieve-
ment of the internal market by 1992 and 1ts further

development ;

Whereas the dismantling of internal frontiers 1s

“resulung and will continue to result in major

corporate reorganizations in the Community, parti-
cularly in the form of concentrations;

Whereas such a development must be welcomed as
being 1n line with the requirements of dynamic
competition and capable of increasing the competi-
tiveness of European industry, improving the
conditions of growth and raising the standard of
living in the Community;

e

Whereas, however, it must be ensured that the
process of reorganization does not result in lasting
damage to competition ; whereas Community law
must therefore include provisions governing those
concentrations which may significantly impede
effective competition in the common market or in
a substantial part of it;

Whereas Arucles 85 and 86, while applicable,
according to the case-law of the Court of Justice, to
certain concentrations, are not, however, sufficient
to control all operations which may prove to be

No C 130, 19. 5. 1988, p. 4.
No C 309, 5. 12. 1988, p. 55.
No C 208, &. 8. 1988, p. il.
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incompatible with the system of undistorted
competition envisaged in the Treaty;

Whereas a new legal instrument should therefore
be created in the form of a Regulauon to permit
effective control of all concentrations from the
point of view of their effect on the structure of
competition in the Community and to be the only
instrument applicable to such concentrations;

Whereas this Regulation should therefore be based
not only on Article 87 but, principally, on Article
235 of the Treaty, under which the Community
may give itself the additional powers of action
necessary for the attainment of its objectives, in-
cluding with regard to concentrations on the
markets for agricultural products listed in Annex II
to the Treaty;

Whereas the provisions to be adopted in this Regu-
lation should apply to significant structural changes
the impact of which on the market goes beyond
the national borders of any one Member State ;

Whereas the scope of application of this Regulation
should therefore be defined according to the
geographical area of activity of the. undentakings
concerned and be limited by quantitative thres-
holds in order to cover those concentrations which
have a Community dimension ; whereas, at the end
of an initial phase of the application of this Regula-
tion, these thresholds should be reviewed in the
light of the experience gained;

Whereas a concentration with a Community
dimension exists where the combined aggregate
turnover of the undenakings concemed exceeds
gizen izl wudidwide and wathin the- Lummunity
and where at least two of the undenakings
concerned have their sole or main fields of activi-
ties in different Member States or where, although
the undertakings in question act mainly in one and
the same Member State, at least one of them has
substantial operations in at least one other Member
State; whereas that is also the case where the
concentrations are effected by undertakings which
do not have their principal fields of activities in the
Community but which have substantial operations
there ;

Whereas the arrangements to be introduced for the
control of concentrations should, without prejudice
to Article 90 (2) of the Treaty, respect the principle
of non-discrimination between the public and the

* 11
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(14
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(16)

(a7

pnivate sectors ; whereas, in the public sector, calcu-
lation of the tumaver of an undertaking concerned
in a concentrauon needs, therefore, to take account
of undertakings making up an economic unit with
an independent power of decision, wuTespecuve of
the way 1n which their capital s held or of the
rules of administrauve supervision applicable to
them;

Whereas 1t is necessary to establish whether
concentrations with a Community dimension are
compatble or not with the common market from
the point of view of the need to maintain and
develop effecuve compeunion in the common
market; whereas, in so doing, the Commussion
ces o s upp i s ke el e
work of the achievement of the fundamental cbjec-
tives referred o 1n Article 2 of the Treaty, includ-
ing that of suengthening the Community's
economic and social cohesion, reterred to 1n Article
[30a;

Whereas this Regulaton should establish the pnn-
ciple that a concentrauon with a3 Commumry
dimension which creates or strengthens a position
as 2 resule of which ctfecuve competition 1n the
common market or in a substantial part of it s
signuficantly impeded 1s to be declared incom-
patible with the common markert;

Whereas concentrations which, by reason of the
limited market share of the undertakings
concemed, are not liable to impede effective
compeution may be presumed to be compauble
with the common market ; whereas, without preju-
dice to Articles 85 and 86 of the Treaty, an indica-
ton to this effect exists, in parucular, where the
market share of the undertakings concerned does
not exceed 25 % either in the common market or
in a substantial part of it;

Whereas the Commission should have the task of
taking all the decisions necessary to establish
whether or not concentrations with a Commumity
dimension are compauble with the common
market, as well as decisions designed to restore
effective competition ;

Whereas to ensure effective control undertakings
should be obliged to give prior nouficanon of
concentrations with a Community dimension and
provision should be made for the suspension of
concentrations for a limited peniod, and for the
possibility of extending or waiving a2 suspension
where necessary ; whereas in the interests of legal

(18)

(19

(20

121)

22

3)

4

certainty the validity of transactions must neverthe-
less be protected as much as necessary;

Whereas a period within which the Commission
must initiate proceedings in respect of a notified
concentration and periods within which it must
give a final decision on the compatibility or incom-
patibility with the common market of a notified
concentration should be laid down;

Whereas the undertakings concerned must be
afforded the right to be heard by the Commission
when proceedings have been initiated ; whereas the
members of the management and supervisory
bodies and the recognized representatives of the
emplovees of the wtndertakings concerned. and
third parties showing a legitimate interest, must
also be given the opportunity to be heard;

Whereas the Commission should act in close and
constant liaison with the competent authorities of
the Member States from which it obuins
comments and information ;

Whereas, for the purposes of this Regulation, and

- accordance with the case-law of the Court of
Justice, the Commission must be afforded the
assistance of the Member States and must also be
empowered to require information to be given and
to carry out the necessary investigations in order to
appraise concentrations ;

Whereas compliance with this Regulation must be
enforceable by means of fines and periodic penalty
payments ; whereas the Court of Justice should be
given unlimited jurisdiction in that regard pursuant
to Article 172 of the Treaty;

Whereas it is appropriate to define the concept of
concentration in such a manner as to cover only
operations bringing about a lasting change in the
structure of the undertakings concerned ; whereas it
is therefore necessary to exclude from the scope of
this Regulation those operations which have as
their object or effect the coordination of the
competitive behaviour of undertakings which
remain independent, since such operations fall to
be examined under the appropriate provisions of
the Regulations implementing Articles 85 and 86
of the Treaty; whereas it is appropriate to make
this distinction specifically in the case of the
creation of joint ventures;

Whereas there is no coordination of competitive
behaviour within the meaning of this Regulation
where two or more undertakings agree to acquire
jointy control of one or more other undertakings
with the object and effect of sharing amongst
themselves such undertakings or their assets;



(26)

27

(28)

2%

30)

(31)

Whereas this Regulation should sull apply where
the undertakings concerned accept restricions
directly related and necessary to the implementa-
tion of the concentration;

Whereas the Comrmussion shouid be given exclus-
ive competence to apply this Regulation, subject to
review by the Court of Justice;

Whereas the Member States may not apply their
nauonal legislavon on competition to concentra-
tions with a Commumity dimension, unless this
Regulation makes provision therefor; whereas the
relevant powers of national authorities should be
limited to cases where, failing intervention by the
Commussion, effecuve compettion 1s likely to be
significantly impeded within the temtory of a
Member State and where the competition interests
of that Member State cannot be sufficiently
protected otherwise by this Regulation; whereas
the Member States concerned must act promptly in
such cases; whereas this Regulaton cannot,
because of the diversity of national law, fix a single
deadline for the adoption of remedies;

Whereas, furthermore, the exclusive application of
this Regulation to concentrations with a Commu-
nity dimension 1s without prejudice to Article 223
of the Treaty, and does not prevent the Member
States from taking appropriate measures to protect
legitimate interests other than those pursued by

compauble with the general principles and other
provisions of Community law;

Whereas concentrations not covered by this Regu-
lation come, in pnnciple, within the jurisdiction of
the Member States; whereas, however, the
Commission should have the power to act, at the
request of a Member State concemed, in cases
where effective competition could be significantly
in:peded within tha. Metuber State's territory ;

Whereas the=®onditions in which concentrations
involving Comugunity underntakings are carried out
in non-mengder:countries should be observed, and
provision stBuld be made for the possibility of the
Council giving the Commission an appropriate
mandate for negotiation with a view to obtaiming
non-discriminatory  treatment for Community
undertakings ;

Whereas this Regulation in no way detracts from
the collective rights of employees as recognized in
the undertakings concemed,

HAS ADOPTED THIS REGULATION :

Article 1
Scope

1. Without prejudice to Article 22 this Regulation shall
apply to all concentrations with 2 Community dimension
as defined in paragraph 2.

2. For the purposes of this Regulation, a concentration
has a Community dimension where:

(a) the combined aggregate worldwide tumover of all the
undertakings concerned is more than ECU 5000
million ; and

(b) the aggregate Community-wide tummover of each of at
least two of the undertakings concerned is more than
ECU 250 miilion,

unless each of the undertakings concerned achieves more
than two-thirds of its aggregate Community-wide turnover
within one and the same Member State.

3. The thresholds laid down in paragraph 2 will be
reviewed before the end of the fourth year following that
of the adoption of this Regulation by the Council acting
by a qualified majority on a proposal from the Commis-
sion.

_Am'tle 2

.this Regulation, provided that such-measures—are~ ———— —

Appraisal of concentrations

1. Concentrations within the scope of this Regulation
shall be appraised in accordance with the following provi-
sions with a view to establishing whether or not they are
compatible with the common market.

In making this appraisal, the Commission shall take into
account :

T .

(a) the need to maintain and develop effective competi-
tion within the common market in view of, among
other things, the structure of all the markets
concerned and the actual or potential competition
from undertakings located either within or outwith
the Community ;

(b) the market position of the undertakings concerned
and their economic and financial power, the alterna-
tives available to suppliers and users, their access to
supplies or markets, any legal or other barriers to
entry, supply and demand trends for the relevant
goods and services, the interests of the intermediate
and ultimate consumers, and the development of
technical and economic progress provided that it is to
consumers’ advantage and does not form an obstacle
t0 competition.

13
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2. A concentracon which does not create or strengthen
a dominant positizn as a result of which effective compe-
tition would be ugnificandy impeded in the common
market or i a :ubstantial part of it shall be declared
compatible =th the common market

3. A concentriuon which creates or suengthens a
dominant pesition as a result of which effective competi-
uon would Se su:gmficantly impeded in the common
market of 1n a sbstanual part of it shall be declared
incompatble with the common market.

Artsele 3
Definirion of concentration

|. A concentriuon shall be deemed to anse where:

(a) two or more previously ndependent undertakings
merge, or

(b) — one ¢t mere persons alreadv controlling at least
one underaking, or

— one or more undertakings

acquire, whether by purchase of.secunties or assets, by
contract or by any other means, direct or indirect control
of the whole or parts of one or more other undertakings.

2. An openation, including the creauon of a joint
venture, which has as its object or effect the coordination
of the competiuve behaviour of underakings which
remain independent shall not constitute a concentration
within the meaning of paragraph | (b).

The creauon of a joint venture performing on a lasung
basis all the funczions of an autonomous economic entty,
which does not zive nse to coordination of the competi-
tive behavicur of the parties amongst themselves or
between them and the joint venture, shall constitute a
concentraion w:thin the meaning of paragraph 1 (b}

3. For the purposes of this Regulation, control shall be
constituted by nghts, contracts or any other means which,
either separately or in combination and having regard to
the considerations of fact or law involved, confer the
possibility of exercising decisive influence on an underta-
king, in parucular by:

(a) ownesship or the right to use all or part of the assets
of an underaking;

(b) rights or contracts which confer decisive influence on
the composiuon, voung or decisions of the organs of
an underuking.

4. Control is acquired by persons or undertakings
which :

(a) are holders of the rights or entitled to nghts under the
contracts concerned ; or

14

(b) while not being holders of such rights or entitled to
rights under such contracts, have the power to exercise
the rights deriving therefrom.

S. A concentration shall not be deemed to arise where :

(a) credit institutions or other financial institutions or
insurance companies, the normal activities of which
include transactions and dealing in securities for their
own account or for the account of others, hold on a
temporary basis securities which they have acquired in
an undertaking with a view to reselling them,
provided that they do not exercise voting rights in
respect of those securities with a view to determining
the competitive behaviour of that undertaking or
provided that they exercise such voting rights only
with a view to preparing the disposal of all or part of
that undertaking or of its assets or the disposal of
those seullelies and 10 - an; sucd dispos:l 2RSS pi. o
within one year of the date of acquisition ; that period
may be extended by the Commission on request
where such institutions or companies can show that
the disposal was not reasonably possible within the
periad set;

control is acquired by an office-holder according to
the law of a Member State relating to liquidation,
winding up, insolvency, cessation of payments,
compositions or analogous proceedings ;

(b

-~

{c) the operations referred to in paragraph | (b} are carned——0ww— ..

out by the financial holding companies referred to in
Article 5 (3) of the Fourth Council Directive
78/660/EEC of 25 July 1978 on the annual accounts
of certain types of companies ('), as last amended by
Directive 84/569/EEC (%), provided however that the
voting rights in respect of the holding are exercised,
in particular in relation to the appointment of
members of the management and supervisory bodies
of the undertakings in which they have holdings, only
to maintain the full value of those investments and
not to determine directly or indirectly the competitive
conduct of those undertakings.

Article 4
Prior notification of concentrations

I. Concentrations with a Community dimension
defined in this Regulation shall be notified to the
Commission not more than one week after the conclu-
sion of the agreement, or the announcement of the public
bid, or the acquisition of a controlling interest. That week
shall begin when the first of those events occurs.

2 A concentration which consists of a merger within
the meaning of Article 3 (1) (a) or in the acquisition of
joint control within the meaning of Article 3 (1) (b) shall
be noufied jointly by the parties to the merger or by those
acquiring joint control as the case may be. [n all other
cases, the notification shall be effected by the person or
undertaking acquiring control of the whole or parts of
one or more undertakings.

() Of No L 222, 14. 8. 1978, p. 11.
() OJ No L 314, 4. 12. 1984, p. 28.
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3. Where the Commission finds that a noufied
concentration falls within the scope of this Regulaton, it
shall publish the fact of the notification, at the same time
indicating the names of the parues, the nature of the
concentration and the economic sectors invoived. The
Commussion shall take account of the legitimate interest
of undertakings tn the protection of their business secrets.

Article 5
Calculation of turmover

1. Aggregate tumover within the meaning of Arucle |
(2) shall comprise the amounts derived by the under-
takings concerned in the preceding financial year from
the sale of products and the prowision of services falling
within the undertakings’ ordinary actvities after deduc-
tion of sales rebates and of value added tax and other
taxes directly related to turnover. The aggregate turmover
of an undenaking concerned shall not include the sale of
products or the provision of services between any of the
undentakings referred to in paragraph 4.

Turmnover, in the Community or 1n 2 Member State, shall
compnse products sold and services provided to under-
takings or consumers, in the Community or in that
Member State as the case may be.

2. By way of derogation from paragraph 1, where the

- . ——soncentration consists in the acquisition of parts, whether

or not consututed as legal enutes, of one or more under-
takings, only the tumaver relating to the parts which are
the subject of the transaction shall be taken into account
with regard to the seller or sellers.

However, two or more transactions within the meaning of
the first subparagraph which take place wathin a two-year
peniod between the same persons or undertakings shall be
treated as one and the same concentration ansing on the
date of the last transaction

3. In place of turnover the following shall be used:

{a) for credit institutions and other financial institutions,
as regards Article J (2) (s), one-tenth of their total
assets.

As regards Article 1 (2) (b) and the final pant of Article
1 (2), total Community-wide tumover shall be
replaced by one-tenth of total assets multiplied by the
ratio berween loans and advances to credit institutions
and customers in transacuons with Community resi-
dents and the total sum of those loans and advances.

As regards the final part of Article 1 (2), total tumover
within one Member State shall be replaced by one-
tenth of total assets multiplied by the ratio between
loans and advances to credit institutions and custo-

mers in transactions with residents of that Member
State and the total sum of those loans and advances ;

(b) for insurance undertakings, the value of gross
premiums written which shall comprise all amounts
received and receivable in respect of insurance
contracts issued by or on behalf of the insurance
undertakings, including also outgoing reinsurance
premiums, and after deduction of taxes and parafiscal
contributions or levies charged by reference to the
amounts of individual premiums or the total volume
of premiums ; as regards Article 1 (2) (b) and the final
part of Aricle 1 (2), gross premiums received from
Community residents and from residents of one
Member State respectively shall be taken into account.

4. Without prejudice to paragraph 2, the aggregate
turnover of an undertaking concemed within the
meaning of Article 1 (2) shall be calculated by adding
together the respective turnovers of the following :

(a) the undertaking concerned ;

(b) those underakings in which the undertaking

concerned, directly or indirectly :

— owns more than half the capital or business assets,
or

— has the power to exercise more than half the
voting rights, or

— has the power to appoint more than half the

members of the supervisory board, the administra-

tive board or bodies legally representing the

- undertakings, or

— has the right to manage the undertakings’ affairs ;

(c) those undertakings which have in the undertaking
concerned the rights or powers listed in (b);

(d) those underakings in which an undertaking as
referred to in (c) has the rights or powers listed in (b);

{¢) those undertzkings in which two or more underta-
kings as referred to in (a) to (d) jointly have the rights
of peeers 1 d in (y;

S.  Where undentakings concemned by the concentration
jointly have the rights or powers listed in paragraph 4 (b),
in calculating the aggregate turnover of the undertakings
concerned for the purposes of Article | (2):

(a) no account shall be taken of the turnover resulting
from the sale of products or the provision of services
between the joint undertaking and each of the under-
takings concerned or any other undertaking
connected with any one of them, as set out in para-

graph 4 (b} to (€);

account shall be taken of the turnover resulting from
the sale of products and the provision of services
between. the joint undentaking and any third under-
takings. This wrnover shall be apportioned equally
amongst the undentakings concerned.
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Article 6

Examination of the notification and initiation of
proceedings

1.  The Commussion shall examine the nouficauon as
s00n as it 1s received.

(a) Where 1t concludes that the concentrauon notified
does not fall sathin the scope of this Regulauon, 1t
shall record that finding by means of a2 decssion.

(b) Where 1t finds that the concenmuor‘ﬁnncd.
although falling within the scope of this Reguiation,
does not raise serious doubts as to 1ts campaubility
with the common market, it shall decide not to
oppose 1t and shall declare that 1t 1s compauble with
he coom ar ke

(c) If, on the other hand, it finds that the concentration
noufied falls within the scope ot this Regulauon and
raises serious doubts as to its compaubihty with the
common market, 1t shall decide to 1muate procee-
dings.

2.  The Comrmussion shall nouty s decision to the
undertakings concemed and the competent authonties of
the Member States without delav.

Artscle 7
Suspension of concentracions

1. For the purposes of paragraph 2 a concentration as
defined 1n Arucle | shall not be put into effect either
before 1ts notificaton or within the first three weeks follo-
wing tts nouficaton,

2.  Where the Commission, followming a preliminary
examunauon of the nouficaion within the penod
provided for in paragraph 1, finds it necessary in order to
ensure the full effectiveness of any decision taken later
pursuant to Arucle 8 (3) and (4), it may decide on 1ts own
initiative to continue the suspension of a concentrauon 1n
whole or 1n part unul it takes a final decision, or to take
other intenm measures to that effect.

3. Paragraphs 1 and 2 shall not prevent the implemen-
tation of a public bid which has been noufied to the
Comnussion in accordance with Arucle 4 (1), provided
that the acquirer does not exercise the voung nghts
attached to the securiues in queston or does so only to
marntain the full value of those investments and on the
basis of a derogauon granted by the Commussion under
paragraph 4.

4.  The Commussion may, on request, grant a deroga-
tion from the obligations imposed in paragraphs I, 2 or 3

16

in order to prevent serious damage to one or more under-
takings concerned by a concentration or to a third party.
That derogation may be made subject to conditions and
obligations in order to ensure conditions of effective
competition. A derogation may be applied for and granted
at any time, even before noufication or after the transac-
tion.

5. The validity of any transaction carried out in contra-
vention of paragraph 1 or 2 shall be dependent on a deci-
sion pursuant to Article 6 (1) (b) or Article 8 (2) or (3) or
on a presumption pursuant to Article [0 (6).

This Article shall, however, have no effect on the validity
of transactions in securities including those convertible
into other securities admitted to trading on a market
which is regulated and supervised by authorities recog-
aized by ; “liz bodies, operat-= zgulari* 2nd i acces-
sible directly or indirectly to the public, unless the buyer
and seller knew or ought to have known that the transac-
tion was carried out in contravention of paragraph | or 2.

Article 8

Powers of decision of the Commission

1. Without prejudice to Article 9, all proceedings
initiated pursuant to Article 6 (1) (c) shall be closed by
means of a decision as provided for in paragraphs 2 to §.

2 Where the Commission finds that, following modifi-
cation by the undertakings concerned if necessary, a noti-
fied concentration fulfils the criterion laid down in
Article 2 (2), it shall issue a decision declaring the
concentration compatible with the common market.

It may attach to its decision conditions and obligations
intended to ensure that the undertakings concerned
comply with the commitments they have entered into
vis-d-vis the Commission with a view to modifying the
original concentration plan. The decision declaring the
concentration compatible shall also cover restrictions
directly related and necessary to the implementation of
the concentration.

3. Where the Commission finds that a concentration
tulfils the criterion laid down in Article 2 (3), it shall issue
a decision declaring that the concentration is incompa-
tible with the common market.

4. Where a concentration has already been imple-
mented, the Commission may, in a decision pursuant to
paragraph 3 or by separate decision, require the underta-
kings or assets brought together to be separated or the
cessation of joint control or any other action that may be
appropriate in order to restore conditions of effective
competition.
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5. The Commuission may revoke the decision it has
taken pursuant to paragraph 2 where:

(a} the declaration of compatibility is based on incorrect
information for which one of the undentakings 1s
responsible or where 1t has been obtained by deceit;
ot

(b) the undertakings concemed commit a breach of an
obligation attached to the decision.

6. In the cases referred to in paragraph 5, the Commus-
sion may take a decision under paragraph 3, without
being bound by the deadline referred 1o in Article 10 (3).

Artscle 9

Referral to the competent authorities of the
Member States

1. The Commission may, by means of a deciston noti-
fied without delay to the undertakings concerned and the
competent authonties of the other Member States, refer a
noufied concentration to the competent authonues of the
Member State concerned in the following circumstances.

2. Within three weeks of the date of receipt of the
copy of the noufication a Member State may inform the
Commission, which shall inform the undenakings
concemed, that & concentration threatens to create or to
strengthen a dominant positon as a result of which effec-
tive compeution would be significantly impeded on a
market, within that Member State, which presents all the
charactenistics of a desunct market, be it a substantial part
of the common market or not.

3. If the Commission considers that, having regard .ta
the market for the products or services in question and
the geographical reference market within the meaning of
paragraph 7, there is such a distinct market and that such
a threat exists, either:

(a) it shall itself deal with the case in order to maintain or
restore  cffective competition on the market
concerned ; or

(b) it shall refer the case to the competent authorities of
the Member State concemed with a view to the appli-
covon of that Seate’s ~ational c-mpetror law

If, however, the Commission considers that such a
distinct market or threat does not exist it shall adopt a
decision to thawifect which it shall address to the
Member State concemed.

4. A decision;gxcfer or not to refer pursuant to para-
graph 3 shall be taken:

(a) as a general rule within the six-week penod provided
for in Article 10 (1), second subparagraph, where the
Commission, pursuant to Anicle 6 (1) (b) has not
initiated proceedings ; or

(b) within three months at most of the notification of the
concentration concemed where the Commission has
initiated proceedings under Article 6 (1) (¢}, without

taking the preparatory steps in order to adopt the
necessary measures under Article 8 (2), second subpa-
ragraph, (3) or (4) to maintain or restore effective
competition on the market concerned.

5. If within the three months referred to in paragraph
4 (b) the Commission, despite a reminder from the
Member State concemed, has not taken 2 decision on
referral in accordance with paragraph 3 nor has taken the
preparatory steps referred to in paragraph 4 (b), it shall be
deemed to have taken a decision to refer the case to the
Member State concemed in accordance with paragraph 3

(b}

6. The publication of any report or the announcement
of the findings of the examination of the concentration
by the competent authority of the Member State
concerned shall be effected not more than four months
after the Commission’s referral.

7. The geographical reference market shall consist of
the area in which the undertakings concened are
involved in the supply and demand of products or
services, in which the conditions of competition are sutfi-
asently homogeneous and which can be distinguished
from neighbouring areas because, in particular, conditions
of competition are appreciably different in those areas.
This assessment should take account in particular of the
nature and characteristics of the products or services
concerned, of the existence of entry bamers of of
consumer preferences, of appreciable differences of the
undertakings’ matket shares berween the area concerned
and neighbouring areas or of substantial price differences.

8. In applying the provisions of this Article, the

~~Member State concemed may take only the measures

strictly necessary to safeguard or restore effective competi-
tion on the market concemed.

9. In sccordance with the relevant provisions of the
Treaty, any Member State may appeal to the Count of

Justice, and in particular request the application of Article -

186, for the purpose of applying its national competition
law.

10.  Thie Article ¥ill be roviewer Lofar- 1= cnd _“t'e
fourth year following that of the adoption of this Regula-
tion.

Article 10

Time limits for initiating proceedings and for
decisions

1. The decisions referred to in Article 6 {1) must be
taken within one month at most. That period shall begin
on the day following that of the receipt of a notification
or, if the information to be supplied with the notification
is incomplete, on the day following that of the receipt of
the complete information.
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That period shall be increased o six weeks if the
Commussion receives a request from a Member State in
accordance with Article 9 (2).

2. Decisions taken pursuant to Article 8 (2) concerning
notfied concentrauons must be taken as soon as it
appears that the serious doubts referred to in Arucle 6 (1)
(c) have been removed, particularly as a resuit of modifica-
uons made by the undertakings concemned, and at the
latest by the deadline laid down in paragraph 3.

3. Without prejudice to Arucle 8 (6), decisions taken
pursuant to Arucle 8 (3) concerning noufied concentra-
tions must be taken within not more than four months of
the date on which proceedings are initiated.

4. The penod set by paragraph 3 shall exceptionally be
suspended where, owing to circumstances for which one
of the undertakings invoived in the concentration is
responsible, the Commussion has had to request informa-
tan_hv decision ~vmtane to Article *1 or to nrder an
invesugauon by decision pursuant to Article 1.

5.  Where the Court of Jusuce gives a Judgement
which annuls the whole or part of 2 Commussion decision
taken under this Regulation, the periods'laid down in this
Regulation shall start again from the date of the judge-
ment.

6.  Where the Commussion has not taken a decision in
accordance with Article 6 (1) (b) or (c) or Article 3 (2) or
(3) within the deadlines set in paragraphs | and 3 respec-
uvely, the concentration shall be deemed to have been
declared compauble with the common market, without
prejudice to Arucle 9.

Article 11
Requests for information

1. In carrying out the duties assigned to it by this
Regulation, the Commission may obtain all necessary
informanion from the Governments and comptent autho-
rities of the Member States, from the persons referred to
in Article 3 (1) (b), and from undertakings and associa-
tions of undertakings.

2. When sending a request for information to a person,
an undertaking or an association of undertakings, the
Commission shall at the same time send a copy of the
request to the competent authority of the Member State
within the territory of which the residence of the person
or the seat of the undertaking or association of underta-
kings is sitated.

3. In its request the Commission shall state the legal
basis and the purpose of the request and also the penalues
provided for in Article 14 (1) (c) for supplying incorrect
informauon.

4. The information requested shall be provided, in the

case of undertakings, by their owners or their representa-
tives and, in the case of legal persons, companies or firms,
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or of associations having no legal personality, by the
persons authorized to represent them by law or by their
statutes.

5. Where a person, an undertaking or an association of
undertakings does not provide the information requested
within the period fixed by the Commission or provides
incomplete information, the Commission shall by deci-
sion require the information to be provided. The decision
shall specify what information is required, fix an appro-
priate period within which it is to be supplied and state
the penalties provided for in Articles 14 (1) {c) and 15 (1)
(a) and the right to have the decision reviewed by the
Court of Justice.

6. The Commuission shall at the same time send a copy
of its decision to the competent authority of the Member
State within the territory of which the residence of the
person or the seat of the undertaking or association of
undertakings is situated.

Article 12

Investigations by the authorities of the Member
States

1. At the request of the Commussion, the competent
authorities of the Member States shall undertake the
investigations which the Commission considers to be
necessary under Article 13 (1), or which it has ordered by

decision pursuant to Article 13 (3). The officials of the.

competent authonties of the Member States responsible
for conducting those investigations shall exercise their
powers upon production of an authorization in wrting
issued by the competent authority of the Member State
within the territory of which the investigation is to be
carried out. Such authorization shall specify the subject
matter and purpose of the investigation.

2. If so requested by the Commission or by the
competent authority of the Member State within the terri-
tory of which the investigation is to be carried out, offi-
cials of the Commission may assist the officials of that
authority in carrying out their duties,

Article 13
Investigative powers of the Commission

I.  In carrying out the duties assigned to it by this

Regulation, the Commission may undertake all necessary.

investigations into undertakings and associations of
undertakings.

To that end the officials authorized by the Commission
shall be empowered :

(a) to examine the books and other busines; records ;

(b) to take or demand copies of or extracts from the
books and business records ;



(c) to ask for oral explanations on the spot;

{d) to enter any premises, land and means of transport of
undertakings.

2. The officials of the Commussion authonzed 10 carry
out the invesugauons shall exercse their powers on
producuon of an authorizauon in wnung specifying the
subject marter and purpose of the invesugauon and the
penalues provided for in Article 14 (1) (d) in cases where
producton of the required books or other business
records is incompiete. In good time before the invesuga-
tion, the Commussion shail inform, 1n wnung, the compe-
tent authonty of the Member State within the temtory of
which the invesugauon is to be carned out of the invesu-
gauon and of the idenuues of the authonzed officials.

3. Undenakings and associations of undertakings shall
submit to invesugations ordered by deasion of the
Commussion. The decision shall speaity the subject matter
and purpose of the invesugauon, appoint the date on
which 1t shall begin and state the penaities provided for
in Arucles 14 (1) (d) and 15 (1} (b) and the nght to have
the decision reviewed by the Court ot Jusuce.

4  The Comrmussion shall in good ume and in wnung
inform the competent authonty of the Member Stuate
within the termntory of which the investigation 1s to be
camned out of its intenuon of taking a decision pursuant
to paragraph 3. It shall hear the competent authonty
before taking its decision.

. —_—

5. Officials of the competent suthority of the Member
State within the temitory of which the invesugauon 1s to
be carned out may, at the request of that authonty or of
the Commussion, assist the officials of the Commussion 1n
carrying out therr duties.

6. Where an undertaking or association of under-

takings opposes an investigation ordered pursuant to this

Article, the Member State concerned shall afford the

necesese» assistance ro th officals ausc fed My (-

Commission to enable them to carry out their investiga-

tion. To this end the Member States shall, after consulung
e Commussion, take the necessary measures within one
ar of the entry into force of this Regulation.

1

Article 14
Fines

1.  The Commission may by decision impose on the
persons referred to in Article 3 (1) (b), undertakings or
associations of undertakings fines of from ECU 1 000 to
50 000 where intentionally or negligendy:

(a) they fail to notify a concentration in accordance with
Article 4;

(b) they supply incorrect or misleading information in a
noufication pursuant to Article 4,

{c) they supply ingorrect information in response to a
request made pursuant to Article 11 or fail to supply
information within the period fixed by a decision
taken pursuant to Article 11 ;

{d) they produce the required books or other business
records in incomplete form during investigations
under Article 12 or 13, or refuse to submit to an
investigation ordered by decision taken pursuant to
Article 13.

2. The Commission may by decision impose fines not
exceeding 10 % of the aggregate tumover of the under-
takings concerned within the meaning of Article S on the
persons or undertakings concerned where, either inten-
tionally or negligently, they:

(a) fail to comply with an obligation imposed by decision
pursuant to Article 7 (4) or 8 (2), second subpara-

graph;

(b) put into effect a concentration in breach of Article 7
(1) or disregard a decision taken pursuant to Article 7

{2);

{c) put into effect a concentration declared incompatible

with the common market by decision pursuant to

_Anticle 8 (3) or do not take the measures ordered by
decision pursuant to Article 8 (4).

3. In setting the amount of a fine, regard shall be had
to the nature and gravity of the infringement.

4. Decisions taken pursuant to paragraphs 1 and 2
shall not be of criminal law nature.

Article 15
Periodic penalty payments

1. The Commission may by decision impose on the
persons referred to in Article 3 (1) (b}, undertakings or
associations of undertakings concemed periodic penalty
payments of up to ECU 25000 for each day of delay
calculated from the date set in the decision, in order to
compel them:

(a) to supply complete and correct information which it
has requested by decision pursuant to Article 11;

(b) to submit to an investigation which it has ordered by
decision pursuant to Article 13.
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2 The Commission may be dectsion impose on the
persons referred to in Article 3 (1) (b) or on undertakings
periodic penalty payments of up to ECU 100 000 for cach
day of delay calculated from the date set in the decision,
in order to compel them:

(a) to comply with an obligaton imposed by decision
pursuant 0 Article 7 (4) or Article 8 (2), second sub-

paragraph, or

(b) to apply the measures ordered by decision pursuant to
Arucle 8 (4).

3. Where the persons referred to n Article 3 (1) (b),
undertakings or associauons of undertakings have saustied
the obligauon which it was the purpose of the penodic
penalty payment to enforce, the Commuission may set the
total amount of the penodic penalty payments at a lower
figure than that which wnyld 1mce vedac the aroenal
decision.

Arnscle 15
Review by the Court of Justice

The Court of Jusuce shall have unlimited junsdiction
within the meaning of Article 172 of the Treaty to review
decisions whereby the Commussion has hxed a tine or
pertodic penalty payments; it may cancel, reduce or
increase the fine or penodic penalty payments imposed.

Artscle 17
Professional secrecy

I.  Informauon acquired as a result of the application of
Article 11, 12, 13 and 18 shail be used only for the
purposes of the relevant request, investigation or heanng.

2. Without prejudice to Articles 4 (3), I8 and 20, the
Comrmussion and the competent authonues of the
Member States, their officials and other servants shall not
disclose information they have acquired through the
application of this Regulation of the kind covered by the
obligauon of professional secrecy.

3. Paragraphs | and 2 shall not prevent publication of
general informauon or of surveys which do not contain
informauon relating to particular undertakings or associa-
tions of undertakings.

Article 18
Hearing of the parties and of third persons

1. Before taking any decision provided for 1n Articles 7
(2) and (4), Article 8 (2), second subparagraph, and (3) to
(5) and Articles 14 and 15, the Commussion shall give the
persons, undertakings and associations of undertakings
concerned the opportumty, at every stage of the procedure
up to the consultaton of the Advisory Commuttee, of
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making known their views on the objections against
them.

2. By way of derogation from paragraph 1, a decision
to continue the suspension of a concentration or to grant
a derogation from suspension as referred to in Article 7
(2) or (4) may be taken provisionally, without the persons,
undertakings or associations of undertakings concerned
being given the opportunity to make known their views
beforehand, provided that the Commission gives them
that opportunity as soon as possibie after having taken its
decision,

3. The Commission shall base its decision only on
objections on which the parties have been able to submit
their observations. The rights of the defence shall be fully
respected in the proceedings. Access to the file shall be
open at least to the parties directly involved, subject to the
leg.u.nate nterest of . avertakings in ;e protectivd O
their business secrets.

4. In so far as the Commission or the competent
authorities of the Member States deem it necessary, they
may also hear other natural or legal persons. Natural or
legal persons showing a sufficient interest and especially
members of the administrative or management bodies of
the undertakings concerned or the recognized representa-
uves of their employees shall be enttled, upon applica-
uon, to be heard.

Article 19
Liaison with the authorities of the Member States

1. The Commission shall transmit to the competent
authorities of the Member States copies of natifications
within three working days and, as soon as possible, copies
of the most important documents lodged with or issued
by the Commission pursuant to this Regulation.

2. The Commission shall carry out the procedures set
out in this Regulation in close and constant liaison with
the competent authorities of the Member States, which
may express their views upon those procedures. For the
purposes of Article 9 it shall obtain information from the
competent authority of the Member State as referred to in
paragraph 2 of that Article and give it the opportunity to
make known its views at every stage of the procedure up
to the adoption of a decision pursuant to paragraph 3 of
that Article ; to that end it shall give it access to the file.

3. An Advisory Committee on concentrations shall be
consulted before any decision is taken pursuant to Article
8 (2) to (5), 14 or 15, or any provisions are adopted
pursuant to Article 23.

4. The Advisory Committee shall consist of representa-
tives of the authorities of the Member States. Each
Member State shall appoint one or two representatives ; if
unable to attend, they may be replaced by other represen-
tatives. At least one of the representatives of a Member
State shail be competent in matters of restrictive practices
and dominant positions.
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5. Consultation shall ke place at a joint meeung
convened at the invitaton of and chaired by the Commus-
sion. A summary of the case, together with an 1ndication
of the most important documents and a preliminary draft
of the decision to be taken for each case considered, shall
be sent with the invitation. The meeung shall take place
not Jess than 14 days after the nvitation has been sent
The Commussion may in excepuonal cases shorten that
penod as appropriate in order to avoid senious harm to
one or more of the undertakings concemned by a concen-
trauon.

6. The Advisory Committee shall deliver an opinion
on the Commussion's draft decision, if necessary by taking
a vote. The Adwvisory Commuttee may deliver an opinion
even if some members are absent and unrepresented. The
opinion shall be delivered in wnung and appended to the
draft decision. The Commussion shall take the utmost
account of the optnion delivered by the Commuttee. It
shall inform the Committee of the manner 1n which its
opinion has been taken into account

7.  The Advisory Committee may recommend publica-
ton of the opinion. The Commussion may carry out such
publicaion. The decision to publish shall take due
account of the legitmate interest of undertakings in the
protection of their business secrets and of the interest of
the undertakings concerned in such publicaton’s taking
place.

Article 20

Publication of decisions
1. The Commission shall publish the decisions which
it takes pursuant to Article 8 (2) to (5) in the Offical
Joumal of the European Communaties.

2. The publication shall state the names of the parues
and the main content of the decision ; it shall have regard
to the legitimate interest of undenakings in the protec-
tion of their business secrets.

Article 21
Jurisdiction

1. Subject to review by the Court of Justice, the
Comnussion shall have sole jurisdiction to take the deci-
sions provided for in this Regulation.

2. No Member State shall apply its national legislation
on competition to any considerauon that has a Commu-

nity dimension.

The first subparagraph shall be without prejudice to any
Member State’s power to carry out any enquiries necessary
for the application of Article 9 (2) or after referral,
pursuant to Article 9 (3), first subparagraph, indent (b), or
(5}, to take the measures strictly necessary for the applica-
tion of Article 9 (8).

3. Notwithstanding paragraphs ! and 2, Member States
may take appropriate measures to protect legitimate inte-
rests other than those taken into consideration by this
Regulation and compatible with the general principles
and other provisions of Community law.

Public security, plurality of the media and prudential rules
shall be regarded as legitimate interests within the
meaning of the first subparagraph.

Any other public interest must be communicated to the
Commission by the Member State concerned and shall be
recognized by the Commission after an assessment of jts
compatibility with the general principles and other provi-
sions of Community law before the measures referred to
above may be taken. The Commission shall inform the
Member State concerned of its decision within one month
of that communication.

Article 22
Application of the Regulation

1. This Regulation alone shall apply to concentrations
as defined in Article 3.

2. Regulations No 17 ("), (EEC) No 1017/68 (), (EEC)
No 4056/86 (°) and (EEC) No 3975/87 (*) shall not apply
to concentrations as defined in Article 3.

3. I the Commission finds, at the request of a Member
State, that a concentration as defined in Article 3 that has
no Community dimension within the meaning of Article
1 creates or strengthens a dominant position as s result of
which effective competition would be significantly
impeded within the territory of the Member State
concerned it may, in so far as the concentration affects
trade between Member States, adopt the decisions
provided for in Article 8 (2), second subparagraph, (3) and

(4).

4. Anicles 2 (1) (a) and (b), 5, 6, 8 and 10 to 20 shall
apply. The period within which proceedings may be

initiated pursuant to Article 10 (1) chall begin on the date .
of the receipt of the request from the Member State. The

request must be made within one month at most of the
date on which the concentration was made known to the
Member State or effected. This petiod shall begin on the
date of the first of those events.

5. Pursuant to paragraph 3 the Commission shall take
only the measures strictly necessary to maintin or store
effective competition within the temitory of the Member
State at the request of which it intervenes.

6. Paragraphs 3 to S shall continue to apply until the
thresholds referred to in Article 1 (2) have been reviewed.

() Of No 13, 21. 2. 1962, p. 204/62
) OJ No L 175, 23. 7. 1968, p. 1.

() O] No L 378, 31. 12. 1986, p. 4.
(9 O] No L 374, 31. 1 1987, p. 1.
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Article 23
Implementing provisions

The Commussion shall have the power to adopt imple-
menung provisions concerning the form, content and
other details of nouficatons pursuant to Article 4, ume
limits pursuant to Article 10, and heanngs pursuant to
Arucle 18.

Article 24
Relatigns with non-member countries

1.  The ber States shall inform the Commission of
any genetal difficulues encountered by their undentakings
with concentrations as defined 1n Arucle 3 in 2 non-
member country.

2 Initially not more than one vear afrer the entry into
fore ot tnis Regulauon ana tnereafter penodically the
Commussion shall draw up a report examining the treat-
ment accorded to Community undertakings, in the terms
referred to 1n paragraphs 3 and 4, as regards concentra-
tons 1n non-member countnes. The Commussion shail
submut those reports to the Council, together with any
recommendations.

3. Whenever 1t appears to the Commussion, either on
the basis of the reports referred to 1n paragraph 2 or on
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the basis of other information, that a non-member
country does not grant Community undertakings treat-
ment comparable to that granted by the Community to
undertakings from that non-member country, the
Commission may submit proposals to the Council for an
appropriate mandate for negotiation with a view to
obtaining comparable treatment for Community underta-
kings.

4. Measures taken under this Article shall comply with
the obligations of the Community or of the Member
States, without prejudice to Article 234 of the Treaty,
under international agreements, whether bilateral or
mulnlateral.

Article 25
Entry into force

1.  This Reoulasion shall e~*er ipte ‘farce on 21

September 19vv.

2 This Regulation shall not apply to any concentration
which was the subject of an agreement or announcement
or where control was acquired within the meaning of
Article 4 (1) before the date of this Regulation’s entry into
force and it shall not in any circumstances apply to any
concentration in respect of which proceedings were
initiated before that date by a Member State’s authority
with responsibility for compeuton.

This Regulauon shall be binding 1n 1ts enurcty and directly applicable in all Member

States.
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