T.C.
MARMARA UNIVERSITY
EUROPEAN COMMUNITY INSTITUTE
DEPARTMENT OF EUROPEAN UNION LAW

TAXATION OF ELECTRONIC COMMERCE

- AND EUROPEAN UNION LAW
' M.A)
H.Galip KUCUKOZYIGIT
S
&
O
S
o

Istanbul, 2002 R



T.C.
MARMARA UNIVERSITY
EUROPEAN COMMUNITY INSTITUTE
DEPARTMENT OF EUROPEAN UNION LAW

TAXATION OF ELECTRONIC COMMERCE
. AND EUROPEAN UNION LAW
- (M.A)

H.Galip KUCUKOZ YIGIT

Supervisor:Assoc.Prof, Dr.T.Murat YORUNG

Istanbul, 2002



TABLE OF CONTENTS

- Acknowledgements.........coevenennnn, Nesererertetumreesaertateenens reretreretrreeraereararrnrrarnereren |

Abbreviations..........ceevenns eisereerienns feesers e G R S
PART-1: TELECOMMMUNICATIONS REVOLUTION and E-COMMERCE

Ch.1.The Information Age and New ECOROMY......ovvvevvieniiiniiiiniiennns erreeresen sttt e etees 1

Ch.2. The Internet and its Brief HIStOrY o..vivvivinciinininniciiinin i s s 3

Ch.3.Electronic Commerce. ....o.uvvrevinninvecennninins eeverrerenns berrrerrrernenens e voed
3.a.Definition........... 000000 M 000000000IR00000000 G ERN000000C oI 000000000t STTTRTRNEEN 5
3.b, Types of E-Commerce...... - R A . . o ol SOOI . . o« o s vt 00 s sos 9
b1.According to Mode of DEIVEIY. . cevveriviininirninniriinessiiserisaersinesnsnnionnes veresd
b2.BAccording to Parties of Transactions......... reeons vereens Ferreeresarraersararee, vern 10
b3.According to Systems Used .......... Ceerene reeserearrens eereraens . A
3.c. Impacts of E-Commerce.......coivenininniiniiininn, evereriensais earrerrrerrrsneerane 12
3.d. Potential and Future........oovviiiininininiinininiicninsnnn, N 18
Ch.4..E-Commerce and Law........oovcnnene et irae Cernvresaes ervare Ceresieans Corsanan 21
4.a, Principles for Regulatory Arrangements.......c.veevvraes .
4.b. Legal Issues Related to E-Commerce............. e Cersarasenans ve020

4.c, Tax Law and E-Commerce........covvevnenns ereraerreerenes rrrerrreiens e rbreeraesarerents 3



PART2: E-COMMERCE: EMERGING LAW OF TAXATION

Ch.1.Discussions on Taxation of E-COMMETCE......c.veermmrreeerirsernrrereesereesonsemessnsessesons 35
1.2, No Taxation for E-Commerce........oovviiiiiimiiiniiniiin i e reae 36
1.b. New Taxes and New Methads (Bit Tax)......ovvvivrererininicmminerinnnrinerseneneinnm 39
1.c. Application of Current Taxes for E-COMMEICe........vvvvuriiniiernerinininenersenmmin e 45'

Ch.2..Transactions in E-Commerce Which May be Subject of Taxation.......ccuvvevrmerierrnnvrnmresnere a9

Ch.3.. General Principles for Taxation of E-COMMEICe.....o.ovvrviiirivirienenrieriiieiirinireerneenens 55
Ch.4.. Difficulties of Taxation Regarding t0 E-COMMErce. ... vvvvrevivrvenvenernerernvrnersrenmmneenrmmenss 61
Ch.5.. Need of CO-0PEration...uuvivierariiniinenninnniiniisiiniiine s sconon RTTIETITEEE 65
5.a.International Co-operation and Coordination.........ovevrerneiriermmenrereererenereneinens 67
5.b.Role of International Organisations. ... ...vevvrnevivererrnnrrrernerorenenssmmnressses s 69

5.C.Role of Private(Busingss) SECOr. ...ovverviirervininmnnniiirininimcrecmesmmerseseerend 3

PART3: INTERNATIONAL ASPECTS of E-COMMERCE TAXATION

Ch.1..Various Types of Taxes for Various Countries...........overnvrmersnernerenes rreasarerrrrtrrans ver 77
Ch.2..Direct Tax (INCOME TaXeS) ISSUES. . ... ovvumviiiiaeenrreeniniererenererirererrsrersisirerssersnses 78
2.a.Jurisdiction-Right of Taxation ........ocvvreernrenes PN Creerrrarersaneae 80
2.a.1.Concept of Residence......... S PP rerrreereenau 82

2.2,2.Permanent ESEbISHMENL . .......veveeeersoseeeseesreressseersessssnessssosssms 83




2.a. Presence of a Web Site as Permanent Establishment........occcinivvinnivnnnn 86

2.b. Presence of a Web Server As Permanent Establishment............c.cvniivn 88
2.¢. Internet Service Providers as Permanent Establishment....................00. 91
2.b.Characterisation of INCOME.......ociiiniiniinirririi i 93
2.b.1.Impact of E-Commerce on Classification of Income................ e 93
2.b.2.0ECD Work on Characterisation of Income...........covveiiiiiniiienioniinnn i 95
2.b.3.Activities Where Income Should be Treated as Royalties..........coviinivennnnnnd 96
2.b.4.Activities Where Income Should be Treated as Business Profits................evn 97
2.c.Condusion for Direct Tax ISSUeS.......c.cvvviiirimniiiiiiiniiiie o 98
Ch.3.Indirect Tax(VAT,SUT, Consumption T) ISSUES. ... vvvvvviirruiaveriniernniererniressnmmmmensessresrnn 99
3.a.Implications for Consumption TaXES......u.vvvvviiiriiininimii e i 100
3.b.0ECD Work on Consumption Taxes$.......coervivieniiininsiniiorionciseirnsimsinrenes e 103
3.¢. Taxation at the Place of ConSUMpPHON......viriviiensiiiiiiriieies e s 104
3.¢.1.The Destination SYSteM......eveverrerinrrrnierrrrierrsmuernrrmreessorssnsmnm 104
3.¢.2.DEfiNMtIoN Of COMSUMPHON. 1vevevvveersreressrerorreessrrmmmreessrrrsessienens 105
3.¢.3.Defining the Place of Consumption.....vvevrvevnsierieiniviminermmeeress o 106
3.d.Identification of Transacions..........c..coviuviieriniiniiinii e 109

3.d.1.Distinction Between Goods and Services. .....vvevriirerirersenssresseereessines 11



30 oM SION . 1 41 s vt vsernrscneenurarssornsnarencrasensrnossvrsersessesssteronssrssesrssrsvsran 112

PART4. EUROPEAN UNION and TAXATION of ELECTRONIC COMMERCE

Ch.1..Taxation, Tax Harmonisation and EU........cooooiiiiiiiiiiiiniinii e 114
Ch.2..EU Work on Electronic COMMErCe.....vcvviriruiieieimniiieiisesiusresiniiesserernoraoeesssrnnssos 17
2a.General. ... A 117

2.5..0n Taxation ISSUES. ....cvviviriiiriniriii e 118
2.¢..European Union-United States Vislon of Development E-Commerce.......occovvvnninninnn. 120

Ch.3.. Legal AnalYSIS.....oovuenirrririirerensnniiiisiieniniisesrisiniesaneissserersisiesesanrsesrinsnrnee 122
3.a..Guididng Prindples........ocoiivnnnriiinnnininiinin. 050 o BRI 000000 oo SR 122
3.b..Main OBJECtiVES......cvureriniieiinirnieriinnrinieininini e etetse s stiern s erssmnens 125

3.c.The Problem with E-Commerce...........covvviiniiniinincnnii e e o 126

3.t Direct TaXation...o.veviiiniininiineiii e e 127

3.c.2.Indirect Taxation(VAT)......v.0e PR 127

2.a.Pace of SUPPIY. ..ovvviririiiiii e e 130

2.b..Possible Consumption Criteria for E-Commerce........ovvvvevvviiinenninsenrmnnes 131

2.c.Taxable Person.......c.covvvviviniinnnniienncnnians eerens e 132

Ch.4..Leglslative Framework,......vv.eeesnnn. eteer e reraere i base s i rbareesenaare vvereerrennnns133
4.2, EXisting Provisions. ... .cvvvivivininineienriiirnisaniiimniesesneessisnersiormmesaes 133

4.b..Background of the New Directive. .......covvreeinninnen, Feretie e rehrarer st re e e 135



4.c..Content of the Directive and Bvaluahion. ....oovvviviviierivirinieiiorsinserisnsnmiisneness 136

Ch.6..Condusion.......... Cerrrerrererreranens ceeernen Cererreereresnns Cerrerins Ceenertsrerasrriaraerias ...140

.
3T 1 vnr o 149



ACKNOWLEDGEMENTS

After hard studies in Faculty of Law in Ankara University, completion of a Master Study was a
very attractive idea for me. But which area would be the most appropriate was a question mark. My
mind was engaging me to study on different or emerging legal areas. Studying years and years on
Turkish Law, The European Union Law appealed me a new, attractive and interesting subject to study
on. At the meantime, Turkey was one of the applicants of European Union Membership, and European
Union Law should be a very important material for my future life. By these thoughts, | began my study
on Master of Arts on European Union Law in Marmara University European Community Institute. This
thesis is for the completion of my study on M.A. on European Union Law.

Subject of the thesis; Taxation of Flectronic Commerce and Furopean Union Law’ is also
perceived because of my curiosity about emerging legal areas. Electronic Commerce is an emerging way
of conducting business, it is predicted to have effect on our lives, and yet not widely examined,
discussed, defined by law. This is the reason why | preferred such a subject. It is certain that | don't
pretend that | made a contribution to the subject, but | may say | put forward my way of study and
process of learning for those who are interested in the field. | might also add that what | learned is much
much more than what | am able to offer.

| would like to thank my supervisor Assist.Prof.Dr.T.Murat Yoriing of the European Community
Institute of Marmara University, for being my supervisor and his hearty helps during the preparation of
my thesis. He encouraged and supported me to study such a new and emerging area. He also took the
risk of being a supervisor for such a hard theme, and to a student who wants to finish it in relatively
short time.

It is here to be stressed that the two academicians of my jury Assist.Prof.Dr.Veysi Sevig and
Assoc.Prof.Dr.Hakan Uzeltiirk were very helpful and tolerant.| have to thank their precious advices.

| would like to extend my thanks to Assoc.Prof.Dr. Nuray Ekgi of Marmara University Faculty of
Law, who gave me the first idea and addressed me the right direction, and to Assoc.Prof.Dr. Billur
Soydan Yalt of Marmara University Faculty of Law, who told me as an expert that | can achieve such a
study and also promised to help.



| would fike to express my appreciation to Niyazi Cangir, Deputy Director General of the
Directorate General of Revenues, for providing me very important materials about the subject, and to
Semih Oz for his respectful concerns on my study.

| am also grateful to my friends Egref Kadakolu, Stileyman Aydogimus, Siddik Yurtcigek for
their much precious friendships during my long life of education, to Thsan Kok for his considerable
editorial help, and to Assoc.Prof. Dr.Mehmet Ozcan who set himself an example for me about love of
law study. | apologize from all my friends whom | couldn't name because of place considerations.

In preparing my thesis, my small brothers and my wife had also very important role of support. |
am thankful to them for all their forbearance.

Finally,-the most imporiant to add here- | must express my thanks to Yildinm UCAR, 7he Head
Official of Gebze. Without his prevention, indulgence and foresight not only this thesis even my master
study should not be possible. / am indebted to him during whole my life.

Needless to say, | am alone responsible for the mistakes and for the opinions in my thesis,

H.Galip KUCUKOZYIGIT



IS

MIT
ARPA
ARPANET
www
FNC
IP
TCP/IP
CEO
EU
ITFA
CTA
UK
OECD
PC
EDI
ATO
IcT
828
SMEs
UNCITRAL
WIPO
WT0
IPRs
)
URL
imc
FEl
ICRT
HLEG
CFA

ABBREVIATIONS

Information Society

Massachusetts Institute of Technolagy (MIT)
Advanced Research Projects Agency

Advanced Research Projects Agency Net

World Wide Web

The Federal Networking Council

Internet Protocol

Transmission Control Protocol/internet Pratocol
Chief of Executive Order

European Union

Internet Tax Freedom Act

Canada’s Tax Administration

United Kingdom

Organisation of Economic Co-Operation and Development
Personnel Computer

Electronic Data Interchange

Australian Tax Office

Information and Communication Technologies
Business to Business

Small and Medium Enterprises

The United Nations Conference on International Trade Law
World Intellectual Property Organization

World Trade Organization

Intellectual Property Rights

Compact Disc

United Resource Locator

International Trade Council

Federation of Electronic Industry

The International Communications Round Table
High Level Expert Group

The Committee on Fiscal Affairs



ASP
MNE's
aic
TAG
G7
APEC
UNCTAD
UNISTE
iy
mc
ITA
MRAs
PE
DTAs
ECI
GST
SUT
E-mall
ECSC
EC
TEU

GDP
iR
MIES
Art.

Par.

Application Service Provider

Multi-National Enterprises

Forum for the Global Information Infrastructure
Technical Advisory Groups

Group of Seven Nations

Asia-Pacific Economic Cooperation

The United Nations Conference on Trade and Development
UN International Symposium on Trade Efficiency
Telecommunication Union

International Trade Centre

information Technology Agreement

Mutual Recognition Agreements

Permanent Establishment

Double Taxation Agreements

The European Court of Justice
Goods-and-Services tax

Sales and Use Tax

Electronic Mail

European Coal and Steel Community

European Community

The Treaty on European Union

Directorates General

Gross Domestic Product

Journal of International Law and Technologies
Marmara Journal of European Studies

Artlcle

Paragraph



PART 1: TELECOMMUNICATIONS REVOLUTION AND E-COMMERCE

CHAPTER 1.. THE INFORMATION AGE AND ECONOMY

Our generation stands on the very cusp of the greatest technological revolution
that mankind has ever faced. Some compare this age of electronic communication with
the arrival of the Gutenberg press, or with the industrial revolution. Yet this revolution
when it has run its course may have a greater impact on the planet than anything that
has preceded. The applications of electronic transmissions are just beginning to be
felt... and the breadth and depth of what lies ahead is only beginning to be fathdmed.
How and where we are educated, where and how we work and live, our health care
systems, our shops, our commerce, our reading, our leisure... no part of human
enterprise will be spared unchanged. Even our notions of sovereignty and governance
could be profoundly affected.! There is widespread agreement that convergence is
occurring at the technological level. That is to say that digital technology now allows
both traditional and new communication services - whether voice, data, sound or
pictures - to be provided over many different networks.?

We have entered the “information age' in so far as information is a. defining
feature of contemporary society. The networking of the world through fibre optics,
satellites and wireless communications has created a global community.® How do we
define the Information Society then? The Information Society is the society that is
currently being put into place which involves a general utilisation of techniques of
information and data storage and transmission at low costs. Such generalisation of
information and data use is being accompanied by organisational, commercial, social
and legal innovations that will profoundly change life at work and in society.*

! Sacher Report, Group of High Level Private Sector Experts on E-Commerce p.3,
oecd.org/dstifit/ec/act/'SACHER.HTM

2 EU Commission, Green Paper on the Convergence of the Telecommunications Media and Information
Technology Sectors and The Implications for Regulation, Brussels, 3 December 1297

®GAIL Evans and FITZGERALD Brain, ‘Information Transactions” University of NSW Law Journal,
auslieduau/journals/UNSVLJ/46htm#n200

“Sacher Report, p.4
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Globalisation is making truly global commerce a practical reality.’

Potentially, global networks could make it as easy to do business with a company on
the other side of the world as with one on the next street.® The global nature of
communication platforms today, in particular, the Internet, are providing a key which will
open the door to the further integration of the world economy. The businesses those
disseminate themselves on the web has potential to a global reach even they are very
small.” Globalisation will therefore be key theme in future developments® that will play a'
core role in shaping our future lives.

According to Nicholas Negroponte, the author of Being Digital, we are, at least
partially, in the transition from an economy based on the movement of "atoms” to one
based on "bits." The digital age is founded on the instantaneous and inexpensive
transfer of electronic data. According to Negroponte, "The information superhighway is
about the global movement of weightless bits at the speed of light."?

The maturation of global communications network provided capstone to the.
emerging pre-eminence of the information based economy. An agricultural based
economy dominated world commerce up until the 19" century, whereas an industrial
based economy dominated world commerce in the 19™ and 20" centuries. Beginning in
the 20™ century, the information based economy — so called the new economy - has
begun to supplant both agricultural and industrial activities at the centre of global
commerce.'® First, the shift from a manufacturing based economy to a service based
economy has been reinforced by the explosive growth of the information technology
industry. Second, the sharply falling costs of transportation and communications -so
called death of distance - have accentuated the development of an integrated global
marketplace in which intermediate inputs and final products move more freely among
states and nations. Finally, the growth of direct marketing and distance selling through
means of information age like facsimile, telephone, mail order, telemarketing, television
shopping networks, and most recently, internet retailing has vastly expanded the
proportion of “remote commerce” that can be conducted almost instantaneously

5 European Commission, Information Society Directorate-General, Electronic Commerce: An Introduction,
cec.eu.intfecommerce

% ibid

" DAUPHINAIS, W.,CEQ’larin Bilgeligi, Sistem Yayincilik, Ocak 2002, Istanbul, p.218

8 European Commission, Green Paper

® NEGROPRONTE Nicholas, Being Digital, Vintage Books, New York, 1995 ,p19

'® FRIEDEN Karl, Cybertaxation, CCH Incorporated, Chicago, 2000, p.19
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between vendors based in one location and consumers in another.'' In terms of

economy, the communication tools, particularly the Internet are changing continuously
the nature of the global marketplace. '

CHAPTER 2.. THE INTERNET AND ITS BRIEF HISTORY

The Internet ~the crowning achievement of the late 20" century or as widely
called information age- has leaped into the world’s consciousness during the second
half of the 1990s. Prior to 1994, there was a little public awareness of the Internet or its
potential for revolutionising our lives.'®

The Internet is a worldwide network of computers and connections that uses a
common communications language. This communications language provides a
common link that enables individual computer systems to interact with one another.'*

The idea of Internet first has been brought into life by J.C.R Licklider at
Massachusetts Institute of Technology (MIT) in 1962, by the concept of “Galactic
Networks”. Licklider imagined some pairs of connected computers through which data
and programmes would be accessed rapidly by the users at the same time.'® This
imagination has been followed by establishment of a Computer Research Programme
within ARPA (Advanced Research Projects Agency) and Licklider has been appointed
as director. In 1965, Lawrence G. Roberts und Thomas Merill achieved a very slow
distant communication via two connected computers. This very small size net can be
accepted as the first computer net of the worid. By the end of 1969 there were four host-
computers all connected to each other within the ARPANET; by this, the rise of the
Internet begun. In the following years, many other computers would be connected to
ARPANET."®

In the following years, the Internet has been developed as part of a Department
of Defence project aimed at developing a computer-related communications system
linking government agencies, university research facilities and high-tech- defence
contractors. The objective was to develop communication protocols which would allow

"' FRIEDEN Karl, p.1

'2 FRIEDEN Karl, p.2

3 FRIEDEN Karl, p.3

" HILL Elizabeth, California Tax Policy And The Internet, A Report Of Legislative Analyst’s Office, p.4,
int.tax.caltax.org/ecommerce.htm

'S Internetgescichte

'8 Internetgescichte
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networked computers to communicate transparently across multiple, linked packet

networks.!” As the original system evolved, it expanded beyond the original participating
institutions, and included broader industry and government participation, as well as
encompassing commercial, non-profit, and individual users. In the 1990s, much of the
Internet system was turned over to private industry.'® The Internet and its graphical
subnetwork called the World Wide Web (developed in 1989) enable millions of
computers (or other communication apparatus) using different hardware, operating
systems and software application programs to link to each other by a common
protocol. '

The Internet is an international, open-ended aggregation of computer and
communications networks, people who use those networks, and resources that can be
accessed from those networks.?® To define the term, The Federal Networking Council
(FNC) unanimously passed a resolution on October 24, 1995, where the term has been
defined as : "Internet” refers to the global information system that -- (i) is logically linked
together by a globally unique address space based on the Internet Protocol (IP) or its
subsequent extensions/follow-ons; (i) is able to support communications using the
Transmission Control Protocol/nternet Protocol (TCP/IP) suite or its subsequent
extensions/follow-ons, and/or other IP-compatible protocols; and (iii) provides, uses or
makes accessible, either publicly or privately, high level services layered on the
communications and related infrastructure described herein”. %’

The Internet has revolutionised the computer and communications world like
nothing before. It is at once a world-wide broadcasting capability, a mechanism for
information dissemination, and a medium for collaboration and interaction between
individuals and their computers without regard for geographic location.? The Internet is
as much a collection of communities as a collection of technologies, and its success is
largely attributable to both satisfying basic community needs as well as utilising the
community in an effective way to push the infrastructure forward.?

'7 CERF G., A Brief History of the Internet and Related Networks
isoc. org/lnternet/hlstory/cerf shtmi
'® HILL Elizabeth, California Tax Policy And The Internet,p.6
' PERLER Gary, Taxation of Cyberspace: State Tax Issues Related to the Internet and Electronic
Commerce, caltax.org/Andersen/ecommerce.htm
2 21 CAYO Carol , Straight Talk Internet Tax and Interstate Commerce, itaa.orgigovt/pubs/stalk.htm
Federal Networklng Council ,Resolution On Internet, fnc.gov/internet_res.htmi
CERF G.,A Brief History of the Internet isoc.org/intemet/history/brief.shtmi
3 ibid
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The growth in the commercial sector brought with it increased concern

regarding the standards process itself. Starting in the early 1980's and continuing to this
day, the Internet grew beyond its primarily research roots to include both a broad user
community and increased commercial activity.?* Mostly due tb its advantage of global
network of computers with high-speed data lines and wireless systems, much of market
research -both supplier and consumer- activities have been moved into this new cyber
world.

The Internet has now become almost a "commodity” service, and much of the
latest attention has been on the use of this global information infrastructure for support
of other commercial services. This has been tremendously accelerated by the
widespread and rapid adoption of browsers and the World Wide Web technology,
allowing users easy access to information linked throughout the globe.?® Almost %80 of
the CEOs throughout the world believe that electronic commerce has the potential to re-
shape the market structure and competition in their sector.®

The Intemet has changed much in the last two decades since it came into
existence, it started as the creation of a small band of dedicated researchers, and has
grown to be a commercial success with billions of dollars of annual investment.?’

To stress the impact of internet, the following formulations will definitely give a
concrete idea: The intensity of internet use reflects levels of economic development; the
internet is a powerful tool for trade, it is an emerging global trading platform, its real
impact is still to be seen, and growth areas are emerging.?®

CHAPTER 3.. ELECTRONIC COMMERCE

3a. Definition:

New information and communications technologies such as the 'Internet are
creating exciting opportunities for workers, consumers, and businesses. Information,
services, and money may now be instantaneously transferred anywhere in the'world.
Firms are increasing their imports and exports of goods, services, and information as
the costs associated with participating in global markets plummet, and they are forming

2 ibid

3 ibid

2 DAUPHINALIS, W., CEO’lann Bilgeligji, Sistem Yayincilik, Ocak 2002, {stanbul, p.218
% CERF G., A Brief History of the Internet

2 BELISLE Denis, Secrets of E-commerce, ITC Publications, Geneva, 2001,p.7
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closer relationships with suppliers and customers around the world.?® Five years

ago, the terms “electronic commerce” and ‘e-commerce” were virtually unheard of;
today, they are household words.*® It has become a term that is used extensively by
businesses, media, and individuals.®' Notwithstanding the common usage of these
terms today, the meaning and breadth of these terms are still very much uncertain. For
example, it could be argued that e-commerce refers only to transactions conducted over
the Internet; conversely, e-commerce could include all transactions using the same
telecommunications infrastructure as the Internet such as catalogue orders placed by
telephone or facsimile.*? Despite the efforts of governments, business sector, academic
environments to bring a concrete definition to the term, there has been no world-wide
accepted definition of electronic commerce yet. The definitions given by different people
throughout the literature differ dramatically, many of them being vague and inaccurate.®®

Electronic Commerce refers generally to all forms of commercial transactions
involving both organisations and individuals that are based upon the electronic
processing and transmission of data including text, sound and visual images. It also
refers to the effects that the electronic exchange of commercial information which
includes organisational management, commercial negotiations and contracts, legal and
regulatory frameworks, financial settlement arrangements, and taxation, among many
others. Electronic commerce is most shortly and generally defined as fransactions that
involve the exchange of goods and services by electronic means.*

To clarify the ambiguity, it could be a good idea to make a comprehensive
examination of the definitions and statements made by various academic, governmental
and business institutions. This will help develop a good understanding of what is meant
by the term Electronic Commerce.

The EU ESPIRIT Program defines e-commerce as:" any form of business
transaction in which the parties interact electronically rather than by physical exchanges
or direct physical contact">® where an early definition given by the US Government
sounds a similar wording as: "Electronic commerce is the ability to perform transactions

2 Callfomla Tax Office, Selected Tax Policy Implications of E-commerce .caltax.org/treas-ec.html, p.2, :
*® GILMORE James (Chairman), Advisory Commission On Electronic Commerce (ACEC), Report To
Congress April 2000, p.7 ecommercecommision/report.pdf.
" INES Langeder, lncome Tax Implications Of Electronic Commerce, p.21
umwe ac.at/steuerrecht/e-commerce-Langeder_Ines.pdf
ACEC Report p.7
INES Langeder ,p. 7
34 Sacher Report, p.24
% California Tax Office, The Taxation of Cyberspace, caltax.org/Andersen/contents.htm
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involving the exchange of goods or services between two or more parties using

electronic tools and techniques."’ As to the Australian agencies, electronic commerce
is "every type of business transaction in which the participants prepare or transact
business or conduct their trade in goods or services electronically” and thus, businesses
are being encouraged to adopt electronic commerce.®

“E-commerce,” as defined in the US Internet Tax Freedom Act, includes “any
transaction conducted over the Internet or through Interet access, comprising the sale,
lease, license, offer, or delivery of property, goods, services, or information, whether or
not for consideration, and includes the provision of Internet access.”®

In one of its reports on the subject, The European Commission prefers
mentioning electronic commerce as: “The ability to undertake commercial transactions
over the electronic networks, which involve the exchange of value between the parties
involved,*® meanwhile Canada’'s Tax Administration deserves mentioning it as; the
delivery of information, products, services or payments by telephone, computer or other
automated media’.*!

Whilst there is no internationally accepted definition of e-commerce, the UK
Department of Trade and Industry have proposed this working definition to the OECD:
‘using an electronic network to simplify and speed up all stages of the business
process, from design and making to buying, selling and delivery e-commerce is the
exchange of information across electronic networks, at any stage in the supply chain,
whether within an organisation, between businesses, between businesses and
consumers, or between the public and private sectors, whether paid or unpaid”.*?

The UK Taxation office prefers a more simple definition: ‘E-commerce is most
simply described as doing business electronically, whether communicating by PC,
interactive television, console gaming machine or through high street kiosks.’ It includes
Electronic Data Interchange (EDI), the exchange of documents in structured or coded

form between business computers, which began over a decade ago.*®

36 European Commission, E-Commerce: An Introduction, p.3

" California Tax Office, Selected Tax Policy Implications of E-Commerce, caltax.org/treas-ec.html=1-2

IFAC Articles," Department of Communications, Information Technology and the Arts, "Australia’s e-

commerce Report Card”, Canberra, 1999,
% ACEC Report p.8
“0 EU Commission, Interim Report on the Implications of Efectronic Commercefor VAT and Customs, p.5
“INES Langeder, p.20, also see rc.gc.ca/fecomm .
“2 Financial Secretary to the Treasury, UK’s Taxation Agenda p.30
inlandrevenue.gov.uk/taxagenda/ecom. pdf
® UK's Taxagenda p.13
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The ATO( Australian Tax Office) defines E-commerce as ‘ the buying

and selling of the goods and services on the internet’ **. A similar but more extensive
definition has been developed by Doernberg as: “The use of computer networks to
facilitate transactions involving the production, distribution, sale, and delivery of goods
and services in the marketplace.” According to this, applications of e-commerce include
the paperless exchange of business information from business computer to business
computer using electronic data interchange (EDI) technology, electronic mail, electronic
bulletin boards and conferencing software, electronic funds transfers, and many other
technologies.** These two internet and computer based definitions are for sure taken
too narrow.

As a result we have to distinguish between two terms that are often been used
interchangeably; E-Commerce and Internet Commerce. They are often used in the
same way, but they shall be differentiated for clarification: £-commerce describes more
general fransactions, including those using technical means also other than the internet.
Intemet Commerce on the other hand only stands for those parts of electronic
Commerce that are conducted via the Internet. Therefore Internet Commerce is only a
part of Electronic Commerce.*® A commercial transaction can be divided into three main
stages: the advertising and searching stage, the ordering and payment stage, and the
delivery stage. Any or all of these stages can be carried out on the net and may
therefore be covered by the concept of e-commerce. *’ Electronic Commerce can be
supported technologically in a number of ways, but it is the considered view of the
European Union’s High-Level Group of Experts that the Internet is potentially the most
significant vehicle for Electronic Commerce to have yet emerged.*®

In order to explore and estimate socio-economic impacts of e-commerce, it is
essential to define electronic commerce. As with many new services, this is not a simple
matter, as definitions given by various sources differ significantly. Future work analysing
e-commerce would clearly benefit form the adoption of a definition that would provide
some consistency across studies and the reference point for the collection of data. Work
to develop a definition should be undertaken at the national and international level in
consultation with business, labour, and consumer representatives as’ \}{/ell" as with

44 ATO Tax and the Internet, Canberra 97, p.3, ato.gov.au/ccp
INES Langeder p.7
INES Langeder p.21
Intemat:onal Trade Center(ITC), Secrets of E-Commerce, ITC Publications, Geneva,2001,p.4
8 Sacher Report, p.24
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academic and governmental institutions. Because of inherent differences in policy

interests, a flexible definition based on a core concept which then be expanded to
include other aspects of e-commerce may be the most practical.49

3b. Types of E-Commerce

There is no question that regardless of its exact magnitude, Internet and e-
commerce activity is extensive and rapidly growing, with similar trends expected for the
future as this new technology continues to evolve and expand in scope.”® Among
various categorisations, the following grouping comes up as the most cognitive and
comprehensive. '

3.b.1.. According to Mode of Delivery: Direct and Indirect E-Commerce

E-commerce is part of an evolving approach to business that can involve the
application of Information and Communication Technologies (ICT) to the production and
distribution of goods and services on a global scale. E-commerce is generally defined
as transactions that involve the exchange of goods and services by electronic means.®
It can be used to support fully automated transactions that involve human and physical
interfaces and intermediaries of various kinds. So according to these differences in the
mode of delivery, we can differentiate it as: a) some goods and services (computer
software, electronic books, games, movies and other forms of entertainment and
financial and professional advice) are downloaded onto the computer of their purciiaser.
The Internet is not only an efficient order management medium, but also a means of
delivering a product itself. Customers can conveniently download any form of software
such as digitised music or games, or other intellectual property such as training material
or consultants’ advice.®® b) Physical or tangible goods and services which are
distributed by using conventional delivery channels (retail store, postal mail). The
distinction between these is the former stands for direct e-commerce where the latter
rather implies indirect Electronic Commerce®. :

“® WYCKOFF A. and COLLECHIA A., The Economic and Social Impact of E-Commerce, OECD
Publlcatlons Paris 1999, p.29

%0 California Tax Office, California Tax Issues on Internet p.8  int.tax.Caltax.org/ecommerce.htm
' FRIEDEN Karl, Cybertaxation, p.8
%2 SCHULZE Corinna, Don’t Panic Do E-Commerce Published by the European Commission’s
Electronic Commerce Team (Information Society Directorate General), p.62
% INES Langeder p.9
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The two terms are described by EC Commission as follows:” Direct

Electronic Commerce is the online ordering, payment and delivery of intangible goods
and services. Indirect Electronic Commerce is the electronic ordering of tangible
goods, which must be physically delivered using traditional channels such as postal
services or commercial couriers.’>* |

Although e-commerce previously expanded in other channels such as postal
mail, facsimile, telephone order, corporate intranets and home shopping networks that
can be called indirect e-commerce, today, there is a vast tendency to the direct e-
commerce occurring via internet; the most explosive and visible symbol of the
multimedia linkage of data audio-video transmissions all in a single commercial
pathway. *°

- 3.b.2.. According to Parties of Transactions

Electronic commerce can further be sub-divided into five distinct categories
according to properties of the parties of the transaction:

e Business to Business (B2B) Electronic commerce can be defined as carrying
out of commercial activities between two or more businesses by electronic tools.
An example in the business to business category would be a company that uses
a network for ordering from its suppliers, receiving invoices and making
payments. This category of electronic commerce has been well established for
several years, particularly using Electronic Data Interchange (EDI) over private or
value-added networks. Currently, business to business e-commerce activity
dominates overall electronic commerce. It is estimated that the segment
accounts for at least 80 per cent of e-commerce activity.*®

o Business to Consumer (B2C, C2B): It is carrying out any kind of commercial
activity between business and individual consumers. This category largely
equates to electronic retailing. This category has expanded greatly with the
advent of the World Wide Web. There are now shopping malls all over the
Internet offering all manner of consumer goods, from cakes and wine to
computers and motor cars. The business to consumer segment is seen -as

34 EU Commission, Green Paper 1997(157)
% FRIEDEN K., Cybertaxation, p.8
% OECD, The Economic and Social Impact of E-Commerce, p.12
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potentially very important for the future due to developing direct online

delivery opportunities.”’

Consumer-Consumer (C2C): It is occurrence of selling and buying of goods and
services by individuals to each other often in auctions or by other means via the
internet.®®

Business-Administration (B2A): The business-administration category covers
all transactions between companies and government organisations. For example,
in the USA the details of forthcoming gdvernment procurements are publicised
over the Internet and companies can respond electronically. Currently this
category is in its infancy, but it could expand quite rapidly as governmenté use
their own operations to promote awareness and growth of electronic commerce.
In addition to public procurement, administrations may also offer the option of
electronic interchange for such transactions as VAT returns and the payment of
corporate taxes.

Consumer-Administration (C2A-A2C): The consumer-administration category
has not yet emerged. However, in the wake of a growth of both the business-
consumer and business-administration categories, governments may extend
electronic interaction to such areas as welfare payments and self-assessed tax
returns.®®

3.b.3. According to Systems Used

Closed System E-Commerce

Closed system E-commerce is often characterised by:

closed user groups - participants are identified and authorised in advance (eg.
Coles Myer and suppliers);
Master Trading Agreements between parties concluded in advance containing:
o protocols for communication, authentication, security;
o terms and conditions of trade; and
o Payments Agreement between parties and financial institutions in which
there is an allocation of risks of unauthorised or altered messages.

57 ibid

% ITC, Secrets of E-Commerce, p.5
® EU Commission, Electronic Commerce: An Introduction, p.3
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Examples include particular transaction types or industry

categories (eg. air travel, CHESS) and closed often proprietary, communication
networks (eg. ATM, EFT, POS), although it may occur, over oben networks such as the
Internet.

Even in closed systems there may be a need to authenticate the identity and
attributes of remote parties communicating through the closed system (eg. a bank
needs to authenticate the identity of a person purporting to be its customer).

Open System E-Commerce: Building Trust
Open system E-commerce using open networks (eg. Internet) can occur between
strangers without prior identification or authorisation of the parties or prior agreement of
contract terms.
On each interaction on the network:
o the identity and authority level of parties may need to be authenticated (eg. the
identity and financial authority of a corporation's purchasing officer); and
» terms of trade must be agreed.
Preferably these should be done on-line, in real time, in that user session particularly
because the delivery of digital products and digital payment also can occur on-line.®°

3c. Impacts of e-Commerce

As well known in the not too distant past - before 1900 -- most people worked in
agriculture. When automation of one sort or another took place, people moved off the
land to the new jobs opening up in manufacturing. Over the next decades automation of
one sort or another took place and people moved to the new jobs opening up in the
service sector. Now that the service sector is itself being automated, it is not ciear
where workers go. Where do people find work in an increasingly automated world? ©

No doubt that information technology revolution is like no other. It is energy
saving, capital saving and labour saving. It is also distance insensitive. It can replace
people in a great number of functions. Remembering, deciding, judging, estimating,
counting, etc., can all be done by information technologies, and can be done better,
faster and cheaper than by people. So we are going into a time of innovation and

8 KLIMT Steven, A Guide to Electronic Commerce, Clayton Utz Seminar Papers,

claytonutz.com.aw/p_ecomm/ec_980709.htm \
8 Arthur Cordell, New Taxes For a New Economy, Government Information in Canada,V:2,No:4/2
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greatly increased productivity throughout the economy.®? What will be the

advantages and disadvantages of this new economy for our society? Such questions
show us that there are socio-economic impacts of digitalisation and commercialisation
of electronic tools. In order to better respond the above questions, and to determine
new policies about e-commerce, it is necessary to examine and understand the
economic and social implications of e-commerce.®®

The development of the Internet is top actual and difficult problem which must be
very deeply discussed and analysed.®* There is no question that e-commerce has
changed the business world and established new forms of business environment. Along
with the use of internet for conventional forms of commerce, it supplies new revenue
opportunities in frame of quality and delivery which are not possible with conventional
means.®® The possible impacts have often been pointed out by many authors,
governmental and business statements. ‘

The EU-US Joint Statement on Electronic Commerce at the beginning mentions
the impacts of it; “Global electronic commerce, driven by the development of the
Internet, will be an important engine for growth in the world economy in the 21 st century.
Electronic commerce offers considerable new opportunities for business and citizens in
all regions of the world. In particular, small companies will be able to obtain
unprecedented access to world-wide markets at low costs and consumers will be able
to choose from an even wider range of products and services. Electronic commerce will
enhance productivity across all sectors of our economies, further encourage both trade
in goods and services and investment, create new sectors of activities, new forms of
marketing and selling, new revenue streams and, most importantly, new jobs.”®®

In its Communication the EU Commission stressed these impacts generally as
“The Internet is rapidly evolving from primarily a communication tool to becoming a
global trading platform. The rapid growth of the Internet and its development as a'tpol fo
facilitate commercial transactions is opening up considerable new opportunities for
business and consumers in Europe. The Framework Communication “A European
Initiative in Electronic Commerce” noted that “by its very nature, electronic commerce is
transnational and encourages cross border ordering and delivery of goods and services

62 Arthur Cordell, New Taxes For a new Economy
OECD The Economic and Social Impact of E-Commerce, p:11
% Axell Conrad, Bestuerung des Internets, p.1, axell-conrad.deftax
8 TAGEN Karen, Internet und Steuern - ein heikles Thema: Vernetzung ’
% Joint E.U. -U.S. Statement on Electronic Commerce (5 December1997), glinks.net/comdocs/eu-us.htm
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in the Single Market, that it directly stimulated European growth and

competitiveness, and that it represents “a potentially vital factor for cohesion and
integration in Europe”.%

At the same time, however, electronic commerce is presenting new challenges.
The new global markets that are emerging will no longer be constrained geographically.
It will become potentially more difficult to know the location and identity of the parties to
transactions. This will present authorities with challenges needing careful study in
partnership with the business community.® |

E-commerce is already having a major impact on the life and economy of the
nation and will have an increasing role in the next Millennium. Its main tool is the
Internet and, whether actively participating in it or not, few people will be unaffected by a
means of global communication that is so powerful in operation, yet so simple to use.
The Internet offers consumer choice, business efficiency and recreation. Other
developments in trade and communications have probably been as revolutionary but
none has grown and changed at such a phenomenal pace.®® E-commerce is a "win-win
game" and presents enormous potential opportunities for consumers and for
businesses, particularly SMEs, and will have a considerable impact on competitiveness
in global markets.™

When we examine carefully we see it is not an exaggeration to conclude that
electronic commerce has very deep impacts on every part o‘f human Iifé, business life,
administrative procedures etc. It is here important to make a very brief summary.

3c.1. Economic Impact

a) Employment effects: The electronic commerce should lead to greater
investment and hence employment in the content business to satisfy the increasing
demand. This will be felt both in large companies seeking to reorient themselves
towards the new markets, and in SMEs seeking to exploit niche markets. SMEs will
combine their use of standardised digital platforms. Staff retraining will be an important
requirement, Gearing up for the new markets will need people with the right mix of skills,
for which specialised training will be required.

Z EU Commission,Communication on E-Commerce and Indirect Taxation
ibid
® UK’s Taxagenda, p.2
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b) Creation of New Jobs: E- commerce is on the verge of

revolutionising both business to business and business to consumer sales by
introducing a number of new business models for connecting suppliers and
consumers.”! These models include network security specialists, core programmers,
internet architects and e-commerce business analysts.”?

c) Research and Development. It is a well-known acceptance that it will be far
beyond easier to make market researches and develop the business in the light of
research results by the contribution of e-commerce. The advantage of new technology
has already started skipping loss of time for bureaucratic necessities ésbecially while
applying to foreign business institutions and commerce departments of consular bodies
for market research and business development opportunities. The correspondence
takes place directly, more rapidiy —even instantly- by e-mails, and relatively less formal.

d) New services: The flexibility of digital information is creating the possibility for
more and enriched conventional services, (such as digital television and radio and
better quality mobile communications), as well as a whole range of new services and
applications. These new services are as varied as electronic newspapers, on-line
supermarkets and catalogues, home-banking, and the use of multimedia web sites for
both internal communications, and as a key tool for business.

e) New players: It also marks the entry of powerful new players from publishing
and IT industries. For information providers, such as publishers, database operators
and financial information services, the Internet constitutes a crucial extension of their
traditional know-how, and an ideal means of recycling and "repurposing” rich stores of
information.

f) New market structures: Some argue that new market structures reflect a
substantial shift in the value chain, with value migrating from simple delivery to the
production and packaging of content or the offer of on-line of services and transactions.
Liberalisation and competition, coupled with digitisation and signiﬁcaht increases in
network capacity of both broadcasting and telecommunications networks, is rendering
the transmission and delivery of services a commodity item, converting it into a low-
margin high-volume business. Firms currently operating in- the lower parts of the value

e Report on the communication from the Commission to the Council, the European Parliament, the
Economic and Social Committee and the Committee of the Regions on a European Initiative.in Electronic
Commerce (COM(97)0157 - C4-0297/97), 4 May 1998 A4-0173/98,

" FRIEDEN K., Cybertaxation, p.36

"2 Further reading, OECD The Economic and Social Impact of E-Commerce, p.21
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chain are therefore seeking to increase volume on' their core activity, through

horizontal alliances or organic growth into new geographical markets.

At the same time, they are moving up the value chain to higher margin activities
through vertical concentration. It also indicates the types of commercial relationship
which are emerging between different actors. The situation is reinforced by the
emergence of new industries filling in the gaps between adjacent sectors; some of the
start-up companies pioneering on-line computer networking services a decade ago
have grown into muiti-billion dollar groups today.

g) The consumer perspective (The changing patterns of consumption):
Consumers are likely to use new products and services offered through convergence
only insofar as those services are useful to them. The take-off of new services cannot
therefore be simply supply-driven, but must take account of demand and, in particular

the consumer viewpoint.”

3c.2. Social Impact

Electronic commerce is predicted to have an equivalent impact on society and
employment as the industrial revolution did a century before. The new services and
activities made possible through the range of technological and market trends identified
above have the potential to impact every aspect of our lives, from our homes io our
work place; from the way we do business to the way we learn; from access to
healthcare to the management and delivery of public services and to the way citizens
participate in a democratic society.

Electronic commerce forms part of a broader process of social change,
characterised by the globalisation of markets, the shift towards an economy based on
knowledge and information and the growing prominence of all forms of technology in
everyday life. These major societal transformations are now under way and will
probably continue in to the foreseeable future.” The following examples are the most
significant titles that social impact is to be fel. |

a) Training and Education: Computer and information technologies have begun
to make a significant contribution to strengthening the social infrastructure through
improvements in education and other aspects of human resource development,
including the sense of community. The demand for education and training concerns the

™ EU Commission, Green Paper p.11
™ OECD, The Economic and Social Impact of E-Commerce, p.143
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full range of modern technology, including robotics, biotechnology ‘and

communications which invoive virtually all economic sectors. Information technolbgies
are uniquely capable of providing ways to meet this demand. For instance, the internet
is at the centre of a learning revolution by online training and self study courses at a
supplier's website to complete electronic classrooms.

The initial audience for more computerised distance learning is likely to derived
from non residential college students, continuing adult education courses designed for
working people and job training programs. Indeed, a growing number of schools are
being established that provide education entirely by remote electronic means. For
instance, Jones International University near Denver, Colorado, is the first “virtual’
university in the US, operating entirely online with full accreditation.”

b) A Sense of Community: E-commerce and ICTs abolish distance and alter the
concept of community. Many of these changes are positive creating links with new
people, maintaining closer ties with far-flung friends and family members, and creating
new online communities with potentially global membership.

c) Time Effects: The changes that e- commerce brings make signiﬁcani impacts
on time saving. These changes will improve the competitiveness of global firms and will
give consumers greater flexibility. Due to the almost instant correspondence opportunity
at the internet, the conventional market research and goods order methods have been
replacing the means of internet communication. Both the consumers and suppliers
those who do not want to waste time with the bureaucratic necessities and formal
correspondence with foreign trade departments of consular sections, they have started
moving such activities to the internet.

d) Effects on Language: Owing to its early establishment and current strength in
North America, the English language dominates the internet based electronic
commerce. So, this fact will -like it or not-, will in a way force the e-commerce
beneficiaries to learn English.

e) Effects on Workplace: Electronic commerce has the potential fundamentally to
alter the work environment and work experience. Telework and home businesses are
two phenomena that are closely tied to the capabilities of information techhologies. On
the positive side reduced travel time and flexible hours offer personal and environmental

® FRIEDEN K:, Cybertaxation, p.31



18
benefits as the lower costs of office space, and the ability to coordinate work projects

over greater distances.’®

There is a very real possibility that developing countries may be constantly
playing catch-up with the technologies and policy principles that have been formulated
in the developed world. Also, the "digital divide" is hampering the ability of developing
economies to be paft of the ongoing process in developed economies: of assessing and
possibly re-defining the existing rules for global electronic commerce.””

The paradox remains, however, that while networked technologies are a great
leveller of economic and social structures, they also have the potfential fo exacerbate
the "digital divide" — the gap between the level of e-commerce development in industrial
countries and that in countries and organisations standing on the sidelines of the global
e-commerce revolution. Internet-based business-to-business electronic commerce
creates new market structures that enable business partners to switch allegiances at
low cost, since the Internet expands choices and options to suppliers and consumers on
an exponential basis. In addition, it enables contracting parties to exchange information,
best practices and market feedback in real time. Countries left out of the loop could
experience the costs of severe economic isolation in this highly competitive
environment. Recent findings by Computer Economics, an e-business adviser to
corporations, suggest that while e-commerce will continue to boom in the next decade,
Africa, South America and parts of Asia could be left out of the trade revolution.

Rather than seeing this as a disaster, it could be seen as an opportunity; the
technology in itself is neither good nor bad, so we argued, it is the way in which any
technology is used which determines both the nature and extent of its benefits.
Moreover these benefits do not accrue automatically to everyone in society.78 It is clear
that fundamental changes are taking place at virtually level of society, prompted "by the
growth of the internet, e-commerce and other applications of information network.”®

3d. Potential and the Future
The idea of the “electronic market-place” is certainly not new, but past aCtiVity
involving electronic transactions has tended to occur in discrete industrial or prédhct

”® OECD, The Economic and Social Impact of E-Commerce, p.153

" CHARLES Carol, New Global Rules For Electronic Commerce: Moving the Dialogue Beyond G-8,
usinfo.state.gov/journals/ites/0500/ijec/giic3.htm,

’® EU Commission, Building the European Information Society for Us All, Final Policy Report p.2

™ OECD, The Economic and Social Impact of E-Commerce, p.154 :
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clusters, normally centred around a significant organisation, such as a leading

firm, or government agency. The use of ICT to provide a direct, general interface
between a wide range of customers and a wide range of products is a more recent
development, spurred on in large part by the diffusion of data networking systems, and,
in particular, by the tremendous recent growth in the Internet in corporate as well as
individual contexts.®

Electronic Commerce is a marriage between a rapidly evolving technical
environment and an increasingly pervasive set of ideas as to how markets should
function.®! E-commerce is in its infancy because it represents less than 1% of retail
sales. Also, only 2.3% of the world's population is on-line. But, the growth potential is
great. The US Department of Commerce projects that e-commerce will soon grow to
hundreds of billions of dollars annually.®? The effects of mature or maturing Electronic
Commerce applications on many types of inter-corporate commercial relationships have
been significant for some time. 5

The Internet and its associated “e-commerce” activities have been evolving at a
rapid pace, raising many important issues for policymakers at all levels of govemment.84

Without a global definition, quantifying e-commerce and predicting its growth are
inexact. % As a result, there are difficulties in assessing the commercial potential of the
Internet and electronic commerce.® Many believe that the Internet has the potential to
become a basic vehicle for the delivery of almost any kind of electronic service.¥”
Although the reliability of surveys and projections are always open to question, it is the
considered view that they are broadly indicative of actual trends — indeed; in some
cases (media services for example) they may actually understate the growth potential.
An increasing number of firms are using Web-sites to disseminate product info'rmation,
or to facilitate product support and logistics processes with existing customers and
suppliers. |

In less than a decade, Internet-derived sales and advertising (also known as e-
commerce) have gone from being virtually non-existent to billions of dollars in

80 o) Sacher Report p.21

8 Sacher Report p.22
82 NELLEN Anette, Overview to Electronic Commerce Taxation, December 2001,p.45,
cob sjsu.edu/factstaff/NELLEN_A/ECOMM.pdf

Sacher Report p.22

CTO California Tax Policy and the Intemnet p.1

UK’s Taxagenda p.14

Sacher Report p.22

87 Sacher Report p.22
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business®®. Today it can be said easily that a good level of trading cannct be

survived without an efficient use of communication technologies particularly the

Internet.®®

In 1998 it was estimated that $43 billion of business-to-business e-commerce
was transacted world-wide, and it has been predicted that this would increase to $300
billion by 2002% and may approach to one trillion dollars by 2003-2005.%' E-commierce
between businesses and consumers is less significant at present, with an estimated $7
billion world-wide in 1998, but expected to grow to perhaps $80 billion in 2002.%
According to Forrester Research, on a world wide basis, under optimistic scenarios the
trade of goods or services where the final order is placed over the internet may reach as
high as 3.2 trillion dollars, or 5% of all global sales. Even under more conservative
assumptions, e-commerce is likely to reach nearly 2 trillion dollars in 2003.%

The significance and growth potential of Electronic Commerce is linked
interactively to the broader socialisation of the electronic networking environment, a
phenomenon that looks certain to proliferate with each generation. Electronic
Commerce will not emerge all at once in a standardised form, and it will progress
differently according to the requirements of particular industries.?*

Currently the vast majority of e-commerce takes place between businesses, but it
is predicted that e-commerce sales to private consumers will grow rapidly as more
individuals gain access, experience and confidence in its use. While both are expected
to grow, business to business transactions are anticipated to maintain their
predominance. The value of woridwide business-to-business electronic commerce is
projected to leap to $7,300,000 million in the year 2004%. While such studies are
inevitably speculative, they generally reinforce the dramatic potential of electronic
commerce.*

An American research agency reports that ‘E-commerce has been exploding.
Annual U.S business—to-busfness volume is estimated to reach between $1 .3" trillion éhd

8 EPP Todd, An Internet Tax Primer, The Institute of Internal Auditors
theiia.org/itaudit/index.cfm?fuseaction. htmindex 1
8 DAUPHINAIS W.,CEQ'larn Bilgeligi, Sistem Yayincilik, Ocak 2002, lstanbul ,p-218
® UK's Taxagenda p.15
o OECD The Economic and Social Impact of E-Commerce, p.12
UK’s Taxagenda p.15
FRIEDEN K.,Cybertaxation, p.9
Sacher Report p.22
% CHARLES Carol, New Global Rules For Electronic Commerce: Moving the Dialogue Beyond G-8,
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$2 trillion by 2003, up from an estimated volume of approximately $100 billion to

$150 billion in 1999. Retail e-commerce is expected to reach between $100 billion and
$200 billion by 2003.

Regardless of its exact magnitude, Internet and e-commerce activity is extensive
and rapidly growing, with similar trends expected for the future as this new technology
continues to evolve and expand in scope.’®’

To be sure, there are constraints to the commercialisation of cyberspace. A vast
majority of households in the world do not have computers with which to access the
internet. Most households that do have internet access do not have broad band
connections, which means that their current use is limited by slow downloading speeds
that do not have adequate bandwidth required for either efficient web shopping or online
enjoyment of pictures and video. Moreover there myriad of other issues such as privacy,
security and affordability that needs to be addressed before e-commerce realise its vast
potential. Nonetheless, such potential obstacles are likely to be overcome in the near
future.®®

As a conclusion, still small in economic terms, e-commerce has the potential to
accelerate existing trends and introduce new ways of conducting business, organising
work and interacting in society. Although there are optimistic and pessimistic
predictions, at this point further research needed in order to see more clearly the future

potential®®

but under the light of the current potential and the development acceleration,
it will not be a fortune telling to say that e-commerce activities will dominate the vast

majority of all business transactions, within at least less than a decade.

CHAPTER 4.. E-COMMERCE AND LAW

Commerce on the Internet could total tens of billions of dollars by the turn of the
century. For this potential to be realised fully, governments must adopt a non-regulatory,
market-oriented approach to electronic commerce, one that facilitates the emergence of
a transparent and predictable legal environment to support global business and
commerce.'® However, generally laws have not been drafted with e-commerce in mind.
As a resuit, they can apply in an unpredictable manner and, in light of the unique nature

:: CTO, Taxation of Cyberspace, p.2p. 3  caltax.org/ANDERSEN/contents.htm
ibid, p.4

% FRIEDEN K.., Cybertaxation, p.11

% OECD, Secrets of E-Commerce, p.24

% sacher Report, p.13
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of e-commerce; it can be difficult to determine how and when they will

apply.'®" Official decision makers must respect the unique nature of the medium and
recognise that widespread competition and increased consumer choice should be the
defining features of the new digital marketplace.'%

Government support for the concept of liberalised electronic services markets
must be backed up with real changes in regulatory practices. Badly conceived de-
regulation and re-regulation can provide new forms of protection to existing monopolies,
and can be worse than preserving the status quo. The Internet, as an essential
infrastructure component of the information economy, promises to provide a state’s
industry a global competitive advantage. This advantage should not be jeopardised by
inappropriate electronic commerce regulation.'%

As a matter of urgency, governments need to clarify the legal definitions,
practices and structures that pertain to commercial activities in an electronic
environment, and to seek multilateral agreements on critical legal matters, especially
the laws regarding residency, agency, liability, auditability, control of databases,
unauthorised use of databases and data protection. Where appropriate, governments
should adjust existing laws and regulations so that they apply to “intangible” as well as
“material” product environments.

Recognising the special characteristics of the commercial environment provided
by the Internet, an internationally agreed legal definition is urgently required as to where
commercial transactions on the Internet are deemed to have taken place.‘°4 The fact
that a website is available and can be accessed from any country means that,
hypothetically, the laws of every jurisdiction in the world potentially may apply.'®

Many businesses and consumers are still wary of conducting extensive business
over the Intemet because of the lack of a predictable legal environment goveming
transactions. This is particularly true for intemational commercial activity where
concerns about enforcement of contracts, liability, intellectual property proteétibn,
privacy, security, taxation and other matters have caused businesses and consumers to

1% Clayton UTZ Seminar Papers , Electronic Commerce - Legal issues, July 1998,
gotgaw.com.au/tlpublications/ec980709

Sacher Report p.13
102 Australian Tax Office (ATO), Tax and the Internet, Second Report, December 1999,p.172
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104 Sacher Report p.14
1% KLIMT S., ,A Guide to Electronic Commerce, Clayton UTZ Seminar Papers
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be cautious.'® So it is crucial to make a rapid and fair regulation in the internet and

e-commerce area.

4.a. Principles for Regulatory Arrangements

Most of the legal and regulatory mechanisms currently being applied by
governments to commercial activity were conceived in an era before the advent of
advanced electronic communication systems. The majority of these mechanisms are
national in orientation. Even where international instruments and institutions exist, their
main function is to support the sovereign rights of national governments. Moreover,
frameworks of commercial policy, law and regulation are still oriented overwhelmingly to
trade in tangible goods. Electronic Commerce has the propensity to ignore sector and
national boundaries, and it tends to accentuate the intangible aspects of commerce over
the tangible aspects. Electronic Commerce presents many fundamental challenges to
the policy framework, especially where the enforcement of legal and regulatory
provisions is concerned.'%

The global networked economy needs increasingly flexible legislative solutions to
the challenges posed by rapid technological change. These solutions must be
formulated on the basis of international dialogue among various stakeholders: in the
information revolution, including the private sector, national governments, international
organisations and consumer groups.'%®

Governments can have a profound effect on the growth of commerce on the
Internet. By their actions, they can facilitate electronic trade or inhibit it. Knowing when
to act and -- at least as important -- when not to act, will be crucial to the development
of electronic commerce. But as a result of nature of the electronic market place the
private sector has a very important leading role and this role must also be protected in
legal regulation of Electronic Commerce activities.

Any global approach or framework needs to be flexible enough to support the
growth of the information economy, encourage trade and investment flows, creaté jobs,
and provide consumers with the benefits of competition, while encouraging a' étab/e,
secure environment for electronic transactions. Partnership with the private séctbr} and
international organisations such as World Intellectual Property Organization, the World

'% Whitehouse, A Framework for Global Electronic Commerce , July1997, p.2

jb})ub.com/cyberethic/oneto.cﬁn,
197 Sacher Report , p.67
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Trade Organization, Organization for Economic Cooperation and Development

and UNCITRAL is essential'® in creating an efficient legal atmosphere for e-commerce.

The European Union stressed the need for regulatory arrangements for
electronic commerce in its Communication pIearIy; ‘The Single Market framework has
proved its worth for traditional forms of businesses. It must now be made to work for
electronic commerce. Building trust and confidence among businesses and consumers
implies the deployment of secure technologies (such as digital signatures, digital
certificates and secure electronic payment mechanisms) and of a predictable legal and
institutional framework to support these technologies. In order to allow for electronic
commerce operators to reap the full benefits of the Single Market, it is essential to avoid
regulatory inconsistencies and to ensure a coherent legal and regulatory framework for
electronic commerce at EU level.

Regulatory responses, where appropriate, need to be addressed at every step of
the business activity, from the establishment of business, to the promotion and provision
of electronic commerce activities, through conclusion of contracts, to the making of
electronic payments. In parallel, a number of key horizontal issues affecting the entire
electronic commerce activity need to be addressed. These include data security,
protection of intellectual property rights and conditional access services, privacy, as well
as a clear and neutral tax environment.

Considering the essentially transnational nature of electronic commerce, global
consensus needs to be achieved. The Commission will actively pursue international
dialogue, involving government and industry, in the appropriate multilateral forumé, as
well as bilaterally with its main trading partners.'!°

In its Report on A Communication 97(157) The European Parliament stressed
some essential characteristics of electronic commerce regulations for EU. The
Parliament stated briefly ‘Development of a regulatory environment for electronic
commerce, considering the speed of its development, has to be flexible, allow for quick
adaptations and take into account the developments of the market, governments should
encourage and support industry self-regulation wherever appropriate, unnecessary
regulation of commercial activities which distort development of the electronic market
place so should be avoided.’

1% Giic- Dialogue Beyond G-8
19 ipid ,
"% EU Commission, A European Initiative on Convergence, Telecommunications, Com97(157)
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Also it recommended key features for new legal framework. As ‘it is

important that new legislation is not done just for the sake of regulation, it has cover all
the Single Market freedoms and take into account the realities of business, as well as
meeting the general interest objectives effectively. The legislative framework should
take into account the need for freedom of choice. Governments and EU institutions
should take into account input from industry, consumer associations and other interest
groups while setting up a legal and regulatory environment for electronic commerce.
The regulatory framework should not hinder the rapid development of electronic
commerce and must therefore be flexible and ensure technology neutrality and be
beneficial for both suppliers and users. It must also promote interoperability between
systems through standardisation. Over regulation must be avoided. Some of the issues
must be solved by means of new legislative proposals, in most cases at European level
and also at an international level. '

The US Government also laid down similar principles for regulations in its paper
named “Framework for Global Electronic Commerce”. As a summary these are cited
briefly below;

1. The private sector should lead: Though government played a role in financing the

initial development of the Internet, its expansion has been driven primarily by the private
sector. For electronic commerce to flourish the private sector must continue to lead.
Accordingly, governments should encourage industry self-regulation wherever
appropriate and support the efforts of private sector organizations to develop
mechanisms. Where government action or intergovemmental agreements are
necessary, on taxation for example, private sector participation should be a formal part
of the legal policy making process.

2. Governments should avoid undue restrictions on electronic commerce: Unnecessary

regulation of commercial activities will distort development of the electronic
marketplace. Accordingly, governments should refrain from imposing new and
unnecessary regulations, bureaucratic procedures, or taxes and tariffs on commercial
activities that take place via the Internet. B

3. Where governmental involvement is needed, its aim should be to support and enforce

a predictable, minimalist, consistent and simple legal environment for commerce: Where
government intervention is necessary to facilitate electronic commerce, its goal should

" Economic and Monetary Affairs Committee Report on'a European initiative in Electronic Commerce’,
europa.eu.int/ISPO/legal/ecommerce/oj/1998/1998c407/pe 223_962.fr.pdf



be to ensure competition, protect intellectual property and priVacy,} prevent

fraud, foster transparency, support commercial transactions, and facilitate dispute
resolution. In these cases, governments should establish a predictable and simple legal
environment based on a decentralised, contractual model of law rather than one based
on top-down regulation.

4. Governments should recognise and act according to the unigue qualities of the

Internet: The genius and explosive success of the Internet can be attributed in part to
its decentralised nature and to its tradition of bottom-up governance. Electronic
commerce faces significant challenges where it intersects with existing regulatory
schemes. We should not assume, for example, that the regulatory frameworks
established over the past sixty years for telecommunications, radio and television fit the
Iinternet. Regulation should be imposed only as a necessary means to achieve an
important goal on which there is a broad consensus. Existing laws and regulations that
may hinder electronic commerce should be reviewed and revised or eliminated to reflect
the needs of the new electronic age.

5. Electronic Commerce over the Internet should be facilitated on a global basis. The

Internet is emerging as a global marketplace. The legal framework supporting
commercial transactions on the Internet should be governed by consistent principles
across state, national, and international borders that lead to predictable results
regardless of the jurisdiction in which a particular buyer or seller resides.''?

4.b..Legal Issues related to e-commerce

It is clear that currently a comprehensive legal framework for international
electronic commerce and an efficient infrastructure to support such a framework
(electronic signatures, document registries, dispute mechanisms, consumer protection
etc) does not exist.''® It should be noted that small value electronic commerce may
proceed with vigour before the legal issues are resolved. However it seems unlikely that
businesses would engage in large value electronic commerce where the rules and
obligations are uncertain.''*
When we examine the electronic commerce under existing legal arrangements

we see that existing rules are not correctly sufficient to arrange all the activities those

"2 \amitehouse, A Framework for Global E-Commerce
"3 Australian Tax Office (ATO), Discussion Report of the ATO Electronic Commerce Froject, p. 36
ato gov.au/content/businesses/downlioads/ECOM_P1.rif

4 ibid, p.37
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occur in electronic arena but we also see that many of the legal problems raised by

electronic commerce can be solved by using the existing rules.''® In many cases there
has only been a need for contemporary interpretation of existing rules.!'® But also there
has been very extraordinary and unusual problems presented by the new technoiogy
and the electronic commerce depends on it.""” There are missing legal issues in the
area of electronic commerce, such as liability, definition of the place of establishment for
service providers in the on-line environment, commercial communications, regulated

18 otc.

professions, patents, trademarks and domain names

In order to clarify the regulatory framework for these issues and to safeguard the
rights of the users of electronic commerce there has also been a need to devoted
efforts. While studying the alternative regulation models, there generally accepted
options prevail;

One option would be to continue to work with existing definitions, recognising that
these remain valid for the majority of services offered and to extend, where appropriate,
the principles underpinning current regulation, whilst adapting the way in which it is
applied to take account of the specific characteristics of the "new" services.'

A second option might be the creation of a separate category of "new" services to
co-exist with existing definitions.

A third option would be the adaptation of current definitions used in
telecommunications, and/or broadcasting to reflect current trends and developments.'*®

Today the international trend about the legal environment of electronic commerce
is the first option.

As an overlook to the newly presented problems by e-commerce to the legal
arena we can mention the following;

Competition: Electronic commerce is transforming the marketplace by changing ﬁrms
business models, by shaping relations among market actors, and contributihg B (o)
changes in market structure. Given the dynamic structure of the process it will make
changes on firms’ competitive abilities.'® Competition arrangements will have to
address new types of anticompetitive practises. An open competition policy‘in" the

provision of facilities, products and services has to be ensured. The state of the

::: SINAR Hasan,nternet ve Ceza Hukuku , Istanbul 2001, p.67
ibid
"7 ZSUNAY Ergun, Elektronik Sézlegmelerde Turk Hukukuna iligkin Gézumler
18 pe223 962
"? EU Commission, Greenpaper
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competition situation and the barriers to entry should be assessed. It is important to

keep barriers low in this new market.

Security, privacy and payment systems are related issues as they are concerned with
the unlawful access to confidential data, which opens the possibility of crime and fraud.
E-commerce has brought with it a number of new privacy challenges. One of the most
commonly quoted impediments to the full development of electronic commerce is the
lack of consumer confidence in the integrity of communications on-line and fears as to
how information provided electronically may be used. For instance, consumers may be
unwilling to provide personal information over the internet because of fears the
information may be interrupted or otherwise used inappropriately.'?' The issue of
anonymity also needs to be addressed in the context of privacy. The most effective
known means of user defence against on-line crime are strong encryption technologies.

Digital signatures and certificates are needed to create user confidence. This could be
done through the use of cross border legal recognition of digital signatures, preferably
on the basis of home country control and mutual recognition. As digital signatures will
be used everywhere in society, the protection of citizens should be given due attention.
The rights of individuals to maintain anonymity should be respected and not
unnecessarily restricted. }

Today in practice the digital is the most frequently used technology for electronic
signatures. The development of e-commerce relies, to a large extent, on the t'rust and
security that users feel in electronic communications. This is mostly in relationshigp with
electronic signatures. %

Payment systems: Internet users usually regard speed of transaction the next most
important consideration after price, how safe and fast will the payment be made when
deciding who to buy from. Parallel to developments in e-commerce, various payment
systems such as credit cards, electronic money, letter of credit etc. have been
developed and utilised'®. Further development and use of smart cards and e-money
will make payments through the Internet easy and secure, building the necessary
confidence among users. )

Contract law: The law in relation to contracts is complex and, in the case of e-
commerce, there is the added problem of applying established concepts (wh'ich have

2 OECD, Economic and Social Impact of E-commerce, p.24 .

2 K1 IMT S., A Guide to Electronic Commerce, Clayton UTZ Semminar Papers.
2T, Secrets of E-commerce, p.84

'3 |TC, Secrets of E-commerce, p.128
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traditionally been developed in relation to written contracts) to contracts formed iin

Cyberspace. Various aspects relating to the creation of a contract will need to be
examined in order to ensure that contracts formed electronically are valid and
binding.'"**  The conclusion of contracts electronically in a transfrontier and networked
environment brings about a number of important questions which will have o be
addressed in order to facilitate electronic commerce transactions across borders. For
instance, the determination of where and when an electronic contract is concluded and
which country’s law is applicable, could be addressed differently by the states.
Generally the law that will apply to a contract is the law of the jurisdiction in which the
contract is formed. The question is where is the contract is formed where the offer and
acceptance is communicated electronically, such as over the web? This can be difficult
to establish and the answer may differ depending on whether the acceptance is on-line
real time. There may be difficulties in establishing the identity of a contracting party.
Although the identity of the person responsible for the terminal from which an
acceptance was sent can be established, that person may not have been the person
that sent the acceptance.'® These questions, which go beyond the legal recognition of
digital signatures, should be clarified in order to facilitate electronic contracting.

Intellectual Property Rights (IPRs) should be protected by adapted copyright rules.

These rules should be enforceable and balance interests of rightholders and users. If
the site owner wishes to display or sell any material in which a third party owns
copyright (whether text, images, software, data or the like) it must ensure that it has the
licence of the copyright owner to do so in every country in the world. It should also be
pointed out that it may be difficult for the site owner to restrain any subsequent
infringement of the copyright by the purchaser. For example, it will be difficult to prevent
a purchaser from downloading text, images, software or data to a third party.

Most jurisdictions also have legislation protecting trademarks. Accordingly, the
site owner must ensure that there is no infringement of trade marks on the Website The
particular difficuity with trademarks is that they may be registered to dlfferent entities in
different jurisdictions. '? -

Exercise of regulated professions: Certain aspects of regulated professions';' (lawyers,
accountants and doctors etc.) in the networked environment need to be addréssed‘ in

124 -- KLIMT S., A Guide to Electronic Commerce, Clayton UTZ Semminar Papers
Ibld
% ibid



30
order to facilitate the offering of some of these services, such as legal advice, over

the network.

Commercial communications (advertising, sponsorship, sales promotion etc.) There are
a number of questions in this area that need to be clarified in the on-line environment.
For instance: how should a commercial web-site be treated - is it advertising, direct
marketing or simply a shop window?

Liability: The issue of liability is often raised in the copyright context. There is no doubt,
however, about the horizontal nature of this problem. The liability of Internet service and
access providers may arise in multiple areas - copyright, trademarks, misleading
advertising, protection of personal data, product liability, obscene content, hate speech
etc.

Crime and Fraud: As argued above fight against cybercrime has to be done mainly by
the use of secure technologies such as encryption, but liabilities, crimes and penalties
also have to be defined. Issues on registration, jurisdiction, contract law, advertising,
etc. have to be solved. At international level, police and justice co-operation has to be
improved. An international system of electronic arbitration would aiso be highly
desirable to help solving disputes.

Taxes and Tariffs: Where a company is engaged in business in-a number of
jurisdictions, it will be necessary to determine in which of those jurisdictions it will be
liable to tax. Generally, this will depend on whether it has a "taxable presence" in a
jurisdiction.

E-commerce raises particular issues in relation to whether an entity has a
taxable presence. For example, maintaining a web server or a website in a particular
jurisdiction may be sufficient to establish a taxable presence in a jurisdiction (depending
on the legislation of that jurisdiction).'?’

No new taxes should be imposed on electronic commerce, and that a bit tax
which would negatively affect electronic commerce and could give rise t6' double
taxation has to be avoided. Taxation issues should be agreed internationally and tax
neutrality should be pursued. Furthermore, burdensome regulation on taxation should
be avoided. S

It is clear that electronic commerce opens up new Iégal problems in almost all
fields of law, particularly in commercial law, law of nations, law of contracts, criminal

27 KLIMT 8., A Guide to Electronic Commerce, Clayton UTZ Semminar Papers.
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law, tax law, procedural laws etc. This brings a need to a very careful, dedicated

legal study.

4c. Tax Law and Electronic Commerce

Electronic commerce raises some issues concerning the existing taw and its
interpretation as well as concerns about the possible migration of business to tax
havens. The widespread adoption of electronic commerce will increase the number of
businesses engaged in international trade. Increased participation in international trade
raises some challenges for tax administrations.'?®

For taxation to be effective a tax administrator must be equipped with a number
of fundamental requirements which apply, to some degree, to all historical,
contemporary and theoretical types of taxation. The fundamental requirements are:
a)Jurisdiction; b)identification;  c)Information; and d)Collection Mechanisms.'?®
Electronic Commerce has profound legal and technical effects on all of these
requirements. |

There is an international debate on the changes to taxation systems that
electronic commerce may bring about.”® The taxation rules currently in force do not
take account of technological progress in the delivery of services, and changes are
necessary in order to prevent loss of tax revenue and distortion of competition resulting
from the current legislation.”' In fact, some of this current debate had its roots in
longstanding tax issues, such as collection of use tax on mail order sales, sourcing of
income, and characterisation of revenues from software transactions. Arguably, the
Internet has just highlighted these and other longstanding tax issues, and created a few
new ones. Perhaps the Internet and e-commerce serve as a “wake-up call’ that it is time
to improve and update our existing tax systems as we pick up the pace in moving from
the industrial era to the information age.'®

The global nature of the Internet creates challenges for tax jurisdictions and the
current source, residency, permanent establishment and allocative rules. It is Iik‘ely that

128 Australian Tax Office (ATO), Tax and the Internet, Second Report, December 1999,p.171
ato gov.au/content/bussiness/Downloads/ecommerce_tati2. pdf
ATO Discussion Report of the ATO Electronic Commerce Project, p.38
% Bolkestein Frits, A Changing Approach to Taxation with the Development of E-Commerce,14 Sept
2001
* EU Commission, Working Paper on Indirect Taxes and E-Commerce, p.4
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the existing international rules will need to be substantially revised in light of

electronic commerce. There are also concerns about the increased scope for tax
planning, especially using tax havens, and for increased accidental non-compliance, as
small to medium businesses engage in international trade and become subject to
international taxation obligations with which they may not be familiar.'*

WHY THE INTERNET AND E-COMMERCE RAISE TAX ISSUES?

As argued in details above, e-commerce represents a new business model. As
such, it creates some challenges to tax systems that were designed with a different
model in mind."** Some of the key reasons why e-commerce raises tax issues are
explained as follows:
1._Location: Existing tax systems tend to determine tax consequences based on where
the taxpayer is physically located. The e-commerce model enables businesses to
operate with very few physical locations. An online vendor can easily sell to customers
throughout the world from a single physical location. Also, some business assets, such
as servers, are not necessarily tied to a single physical location, but can easily be
relocated without any interruption to business operations. That is, the location of the
server is not relevant for business purposes and thus, may not be a logical taxing point.
2. Nature of Products: E-commerce allows for some types of products, such as
newspapers and music CDs, to be delivered in digitised (intangible) form, rather than in
tangible form. The nature of products can also raise income tax issues regarding the
type of revenue generated and how it is to be reported, as well as whether digitised
products are subject to traditional inventory accounting rules.

4. New Types of Assets: Some of the new assets created by commercial use of the

Internet are domain names (URLs) and web sites. For income tax purposes, issues
exist as to how to treat the costs of creating or acquiring such assets, as well as the
characterisation of any gain or loss generated upon disposition of the asset. Sell_‘e'?rs of
such assets may face uncertainty in the law as to how to characterise the gain or loss
generated from the disposition (capital or ordinary). "

5. Remote Workforce: The workforce of an Internet company may be scattered
throughout a state or country, rather than working in a single work location togetﬁér.

132 NELLEN Anette, Electronic commerce;To Tax or Not To Tax, p.2
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This can raise issues as to whether the presence of the employee in a particular

state creates tax obligations for the employer in that state.
6. Making Optimal Use of the Internet May Challenge Old Rules: One area where use of

the Internet has potentially raised some tax issues involves how some taié-exempt
organisations are using the Internet.
7. Nature of Transactions: The Internet allows for paperless transactions and the

potential for the use of electronic cash. This raises administrative concerns for the
Internal Revenue Service as to whether transactions were properly reported, whether
an audit trail exists, and whether new reporting rules are needed. '

The immediate task is to identify the problems which would arise in the field
taxation from the growth of e-commerce and to review current legislation. It is clear from
the outset that a purely legislative approach to taxing e-commerce is not the answer.
Current taxing legislation is designed to cope with existing forms of economic activity
and it was always likely that new techniques might be needed to deal with e-commerce.
In many instances, the existing mechanisms and legal base will ensure that taxes will
continue to be collected but there is a need to address the problems likely to be caused
by an increase in the scale of transactions. Elsewhere however, serious shortcomings in
the existing protocols surrounding e-commerce will cause difficulties for tax
administration if not rectified.'® The key to success is the creation of an open
competitive global trading area which delivers choice for the consumer and new
markets for business. To achieve this it is needed to create an environment, which
nurtures dynamism and creativity, built upon the foundations of a secure legal tax
environment.'*’

A creative approach is necessary for providing a clear and predictable
framework, within which e-commerce cah flourish, but above all barriers must be
removed and uncertainty resolved. It is essential that the business community is at the
front of this process and is not hampered either by uncertainty about the future tax °
regime or by tax rules which fail to give a level playing field.**® The international
communication developments and growth of electronic commerce hold out new
opportunities for the entire global community. But they also exert pressure, both on

'35 NELLEN A., To Tax or not fo Tax, see p.13-15
¥ EU Commlssmn Interim Report on the implications of electronic commerce for VAT and Customs
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enterprises and on countries, to maintain and improve their competitive position.

The Internet in particular has the potential to increase tax competition, by making it
much easier for multinationals to shift their activities to low tax regimes. **® Because of
this, e-commerce will require enhanced international co-operation between tax
administrations.

So there have been several issues which have to be reconsidered and evaluated
by law of taxation.

Here, two guiding principles emerge for careful consideration: Firstly, the quality
of the regulatory framework of taxation should be improved, and secondlvy; the

effectiveness of the legal framework should be enhanced.'*

138 o .
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PART 2- ELECTRONIC COMMERCE AND EMERGING LAW OF TAXATION

CHAPTER 1.. DISCUSSIONS ON TAXATION OF E-COMMERCE:
For the past several years, some policymakers have argued not taxing the

Internet so that it, along with e-commerce, can grow unencumbered by taxes'*!

. Many
long time Internet users believe the Internet should remain free of governmental
regulation or taxation'*?

It has further been argued by government officials and some businesses that the
Internet and e-commerce need to be taxed in order to protect government revenues and
to “level” the playing field among all types of businesses and taxpayers.'*?

In addition, much study and discussion has taken place and continues among
governments and businesses to understand the application of existing tax rules and
systems to the new business model of e-commerce and to new types of transactions
and assets presented by the operation of the Internet. These discussions have been at
the international, national, state and local levels.'*

However, even among those who argue that e-commerce is commerce and
should be taxed, the ideas for how to effectively tax it are diverse.'*® Some of the
authors suggest applying new taxes on interactive digital traffic. This new tax would be
similar to a gasoline tax or paying a toll on a bridge or toll road in physical
transportation. Moving from the old highway to the metaphor of the new highway,
proposal is to tax the digital traffic on the Information Highway."® Some of others
advocate the adoption and revise of existing taxes will be adequate to tax the electronic
commerce.'¥

We need a deeper outlook to the discussions in order to clarify the issue. Careful
consideration of some basic points will be helpful to do this:

' NELLEN A., To Tax or Not to Tax, p.2
192 6TO, The Taxation of Cyberspace
'3 NELLEN A., To Tax or Not fo Tax, p.2
144
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Globalisation makes the cross- border movements in goods, capital and

labour less transparent. Companies and individuals are therefore able to exploit tax
differences between countries. Electronic commerce and globalisation are, and will
continue to be a challenge to tax collectors throughout the world.'*® E-commerce makes
the tracing of transactions and thus the taxing of goods and services sold and
distributed via the Internet almost impossible. As a result, state and national
governments' tax bases are, or are at risk of, being eroded.

1.a. No Taxation for E-Commerce

As the Internet has grown, the competition between profit-seeking businesses,
both service providers and companies selling computer-related goods, such as
software, and companies marketing products via the World Wide Web, has been
intense'*®. Internet service providers, direct marketing, technology companies -- just
about everybody except the state and local governments — all oppose the idea of
imposing new taxes on the Internet'®® '

Supporters of the idea of the tax free electronic commerce —at least for a time-
base their opposition to taxes on some arguments:

Taxes will_hinder entrepreneurial development of the Internet, particularly the
efforts of the many fledgling companies operating in this area. "It may bring us to a
screeching halt in this area and severely limit the potential development of electronic
commerce," says Bruce Hahn of the Computing Technology Association, which lobbies
on behalf of 7,500 computer businesses.'®! They are all deeply concerned that “a tax
on the Internet and e-commerce will serve to hinder growth in this important sector at
the time when it can least afford it. The proper role of Government in this emerging
industry is to encourage its growth. It would be a grave mistake on our part to start
taxing Internet commerce before it has even had a chance to establish itself.”1%2
No Taxation without representation rule : In order to have a nexus.in -a-taxing

jurisdiction , a taxpayer needs to have an office in the taxing jurisdiction, or at least
there must be sales representatives , technicians performing occasional services for the

'8 Taxing Cyberspace ;Eroding Tax Base, meritbbs.unimaas.nl/cybertax/taxbase.html
19 BASS Vickie and MANNIX Charles, Taxes and the Internet: The Anti- Tax Case
lggs.harward.eduﬁiplsthOBmlprojectﬁntemet.htm
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taxpayer.'® It means there must always be an attributional nexus in order to tax an

income, sale, or use. There was little revolution a couple of hundred years ago related
to some issue surrounding “taxation without representation.” Who is “representing” a
company that exists only on the Internet?'>* |

The Internet is_currently subject to taxation in the same manner as catalogue,
mail order and TV sales, communication activities on the Internet are taxed in the same
way as communication services and equipment are. The bit tax would trigger double
taxation, would thus lead to double taxation. '*® Also, further taxes on e-commerce are
regressive by nature and only serve to widen the "digital divide" -- the gap between the
level of e-commerce development in industrial countries and that in countries and
organisations standing on the sidelines of the global e-commerce revolution'*® or will
cause an unintentional double taxation.

Despite the meteoric rise in electronic commerce over the past five years,
traditional state sales tax revenues continue to grow, revenue losses are uncertain.'”’
So there has been no need to worry about the erosion of tax revenues because of
electronic commerce.

A no-taxation system of Internet purchases sets up a natural constituency to fight
for lower tax rates - those ’unfairly’ taxed brick-and-mortar businesses and their

customers. These firms/customers will be the engine to lower tax rates. To stay
competitive they will lobby the taxing authorities to push sales taxes down. This is the
real reason why we should continue to push for a permanent ban on Internet commerce
taxes.%®

The Internet "should be allowed to grow in a free-enterprise environment with as
little government interference as possible," says John Boffa, executive director of the
Internet International Trade Council, a Washington-based trade group representing
ISPs. He does not argue not to tax the net at all, he says: “The Internet is a child, and
when you have a child, you don't impose a lot of rules and regulations on it until it has a

chance to define itself."!°
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The need for consistent policies across state lines is important - for

electronic commerce. Because of the international character of it so before taxing it,

some international policies and approaches must be more clear. Imposing impatient
taxation procedures by states individually might cause inconsistencies and confusion of
procedural applications of international taxation of e-commerce. ‘

There are technological difficulties of assigning physical responsibility for aspécts

of a system that is essentially without physical borders. Governments at first hand must
find answers to technological facilities of e-commerce widely, and strive to solve the
problems of efficiency, identity, compliance, etc. at technological level. Then, a better
taxing regulation would be possible.

Reacting to the growth in electronic commerce as a new revenue source and
fearing the erosion of the existing tax base, governments needlessly threaten a:nation’s
future economy. %

To ensure that the Internet and electronic commerce continue to grow
unimpeded by government taxation, defendants of the argument advise governments
take affirmative steps to do the following:

e Abstain from any taxes on access to the Internet.

e Avoid your nations from any taxes on electronically delivered goods- and
services.

e Clearly define nexus to require actual physical presence by the merchant before

a state can impose use tax collection and remittance requirements. '’

The United States Framework for Global Electronic Commerce states that “The

Internet should be declared a tariff-free environment whenever it is used to deliver
‘products or services’.'® The Internet Tax Freedom Act argued that this practice was
justified due to the "infant industry" nature of the Internet. However, as the :lhtemet

matures, this argument becomes less tenable.'®

180 £ EISCHER T., Read My Mail no new taxes

18! jbid

182 \Whitehouse, A Framework for Global E-Commerce

'8 HAL R Varian , Taxation of Electronic Commerce , April 2000, School of Information Systems and
Management University of California at Berkeley, internetpolicy.org/briefing/4_00_story.html
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1.b.. New Taxes by New Methods for a New Economy

It is likely that taxes will erode with the growth of Internet.'®*

165

A great number of
taxable added values will be lost in the flow of the digital traffic. |

In order to protect the governments’ tax revenue and to act fair between
traditional and electronic commerce there has been proposal to tax the electronic
commerce by a new tax and new method. One high-profile propbsal is to tax not the
product or service, but rather to tax the transmission of data involved in the
transaction.'®® The "bit tax” was originally conceived by Arthur J. Cordell and Thomas
Ide in a paper presented at The Club of Rome in December, 1994. In its most recent
form, the advocate is Luc Soete, who chaired the High Level Expert Group of
International Communications Technology for EU. %

At a time when the more prudent route of advocatmg no new taxes on
commercial Internet activities and are encouraging policies designed to foster its rapid
expansion and development, proponents of the "bit tax" have stepped to the fore «s the
only group to be going in the complete opposite direction.

The proposal for a “bit tax” applied to all interactive digital services (Cordell, A.
and T. Ide, The New Wealth of Nations, 1997) and based on a simple count of bits
flowing over telecommunications lines follows directly from the "information highway"
analogy. As in the case of the automobile, when gasoline or bridge tax is paid on
physical highways, on the information superhighway digital traffic is taxed per unit of
electronic transmission.'®® The tax would be a "bit tax" assessed on the sheer volume of
digital bits transmitted. Principal among the objectives of such a tax is the redistribution
of the benefits of the information society more equally among the population. '¢°

Arthur Cordell makes its proposal and defines his theory in his article “New taxes
for a New Economy”; ‘In my view we need to get consensus on a positive vision of the
New Economy. One possible positive vision is that the New Economy will be one where
few people work in traditional ways. It will be an economy that is very infotech interiéive

' SOETE Luc, Bit Tax Proposal Analysis , June 1999, meritbbs.unimeas.ni/cybertax/response.htm!
165 Arthur Cordell, New Taxes for a New Economy

% Sacher Report p.53
17 GOULET Jeanne, Director of Taxes for IBM, IBM’s Response for Bit Tax Proposal, April 1997,
mentbbs unimaas/cybertax/ibm_html,IBM's Response

® High Level Group of Experts(HLEG) , Building the Information Society For Us All, Final Policy Repori
Aegnl 1997, p.42

GOULET J., IBM's Response for Bit Tax
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and highly productive. If everything else is changing with information technologies

and the New Economy, | think the tax system itself deserves a closer look.'”®

He goes on his argument; “we are wringing our hands at the lack of tax revenues.
As do-it-yourself banking, shopping, libraries, etc. take hold, the number of people
displaced increases. Although this adds to the overall productivity of the system, the
workers who lose jobs no longer pay taxes”.

Over two hundred years ago Adam Smith wrote about the Wealth of Nations. He
cdhcluded that wealth was based on the division of labour and the extent of the market.
Today we can add something else to society's production function: knowledge,
information and communications. The new wealth of nations is to be found in the trillions
of digital bits of information pulsing through global networks. These are the
physical/elebtronic manifestation of the many transactions, conversations, voice and
video messages and programs that, taken together record the process of production,
distribution and consumption in the new economy.” '

The suggested new tax is a turnover tax on interactive digital traffic, similar'to a
gasoline tax or paying a toll on a bridge. Moving from the old highway to the metaphor
of the new highway, his proposal is to tax the digital traffic on the Information Highway.
172

Proposed is an easily administered tax on each digital bit of information; a "bit
tax". Whether the digital bit is part of a foreign exchange transaction, a business
teleconference, an Internet e-mail or file transfer, electronic check clearance or an ATM
transaction, each bit is a physical manifestation of the new economy at work. The bit tax
would be applied to value added interactive digital transactions.

The bit tax will be transparent. It will be something metered "out there" and
remitted to governments. Automatically collected, it would cause fewer collection
problems than most other direct or indirect taxes. Collected by the telecom carriers,
satellite networks and cable systems the revenues would flow directly to the national
revenue service of the respective country.

The bit tax is one way to begin to deal with the dilemma of increasing productivity
and declining employment. It represents a new tax base that is at the heart of the new
economy. It is also a new tax base that is growing. It is a tax base that can be easily

:_7,‘: Arthur Cordell, New Taxes for A New Economy
ibid
72 SOETE Luc, Bit Tax Proposal Analyses , p.5
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identified one where collection is in few hands. In the New Economy it would be a

tax that is difficult to avoid.

It is indispensable to develop alternative tax regimes which are more in line with
the global nature of the Information Society and the increasingly intangible nature of the
goods and services exchanged.'”

In the case of immaterial information services being exchanged, where notions
of value are difficult to estimate or to monitor, such a tax base might well -have o
become based on the intensity of electronic transmission. The idea of a "bit tax" has led
to considerable reaction amongst the press, policy makers. -and individual Internet
users.'™

For IBM, one of the main opponents of implementation of bit tax, “the new tax
proposal is long on social theory and short on practical detail. No clear plan of
implementation has emerged, leaving many questions unanswered: Which transmission
will be subject to tax? How will intranet transactions be handled? How do you handle
redistribution of tax revenues among governments? Which jurisdiction will collect the
tax, origination vs. termination? How will double tax be avoided? Most countries have
an embedded tax or universal services charge already included in the structure of their
telecommunications tariffs. The "bit tax” would be additive. A "bit tax" fails this basic
principle of taxation because it discourages electronic transmission of information.”'”>

Also they add to the main arguments an analogy; “Approaching something as big
and as complex as the Internet on a bit-by-bit basis surely will lead to a totally
inappropriate conclusion.”'’

FEI (Federation of Electronic Industry, representing the electronics industries in
the UK) adds; “Supporters of the bit tax speak of "information pollution” and suggest
that forcing the provider or user of information to pay a tax per bit will reduce the
amount of "over-information". "Over-information" is not a problem, but only one
advantage of living in a democratic society. Monitoring data for taxation purposes could
furthermore be interpreted as an invasion of privacy. Rather than impose yet another
tax and further disadvantage consumers and businesses across Europe, the public

'3 HLEG, Builsing the Information Society for Us All, p.42
174 SOETE Luc and KAMPF Karin, The Bit Tax Case for further Research, Mer 96019 p.2,
edocs.unimaas.niffiles/merS6019.pdf
:: %%ULET J., IBM’s Response for Bit Tax
ibi



sector should lead the way in supporting42and promoting investment in new
technologies.”'””

Perhaps it is not surprising that in the present, global free market environment,
any suggestion for a new tax is likely to be greeted with scepticism and to be quickly
rejected.'’®
The International Communications Round Table "ICRT" the (ICRT as a cross-
sectoral group of over 30 International Companies) urges the European Commission
and member states to unite in their opposition to proposals to introduce new taxes
specifically for electronic commerce. The basis of their argument consists of followihg:

1-The taxation of Electronic Commerce should be guided by the principle of
neutrality and therefore any new forms of taxation are entirely inappropriate.

2-Any bit tax would be difficult - perhaps impossible - to enforce without global
unanimity, since without such consensus "bit tax" havens would immediately appear,
thereby creating commercial and trading cross border distortions.

3-The counting of bits is technically feasible but the need for specialised software
and additional hardware to aggregate the bits and determine their routing for accounting
purposes adds a substantial and unwarranted cost.

4-The growth of electronic commerce will enhance, not only employmenf but also
{contrary to some beliefs), the revenues of states via taxes on income and VAT through
the new forms of networked business generated. A new bit tax that was inhef‘ently
difficult to administer, could jeopardise investment in electronic commerce and therefore
put at risk the benefits of growth.'”®

Committee on Economic and Monetary Affairs and Industrial Policy of EU
stresses in one of its reports that “no new taxes should be imposed on electronic
commerce, and that a bit tax which would negatively affect electronic commerce and
could give rise to double taxation has to be avoided. Taxation issues should be agreed
internationally and tax neutrality should be pursued.”®

As a matter of principle, the Sacher Group'®! opposes proposals that are oriented

to taxing the process of data exchange (the “bit tax”), as unworkable and pTote*:ntiaIIy

77 Federation of Electronic Industry(FEI), FEI Position on Bit Tax,

fme6.facility. pipex.com/fei/public/position/bittax.htm

178 SOETE Luc and KAMPF Karin, The Bit Tax Case for further Research, p.3

17 |International Communications Round Table (ICRT), Position Paper on the Bit Tax
'8 EY Parliament, Report on A European Initiative in E-Commerce, p.22
europa.eu.int/ISPO/legal/ecommerce/oj/1998/1998¢c407/pe223_962-fr.pdf

'® Eor further information, see fn.178



43
discriminatory to Electronic Commerce activies and to normal business

communications. %2

One of the defendants of the applicability of a new tax to electronic commerce,
Luc Soete, the chief of the High Level Expert Group of the EU on the subject, evaluated
the bit tax in one of the Group’s paper and defended himself against the harsh
reactions to the proposal in his paper as; “The purpose of this short paper was to bring
together some of the main arguments why there is, at least in our view, an urgent need
for investigating the feasibility of such a new tax notion. Our hope was not to detract the
many "criticasters" but rather that those Internet users, communication experts or ;Solicy
makers who rejected the idea in an immediate, spontaneous, "cyber-like" fashion, might
reflect a little longer on some of the arguments presented here. The volume and the
speed of the reactions received so far have not succeeded in convincing us that there is
a strong argument for not investigating the issue.'®

In brief words the negative and positive affects of bit tax may be as follows;
The Positive Aspects of Taxing Transmissions:

1-Governments have historically adjusted the tax base to reflect changes in the
economy at large - so why not now?

2-Revenue is being lost as traditional forms of trade are replaced by business in -
communications media. Taxing transmission would help to recoup government's tax
revenues.

3-Tax on information transfer is nothing new; we pay VAT on our phone bills. So why
not on Net communications?

4-Proposals recommend a total reassessment of conventional taxation of
communications; the bit tax would not double up VAT on phone calls.

5-It may very well reduce congestion on the Internet.

6-A bit tax might help, to some extent, in reducing 'information pollution'. In so far as
it would introduce a 'costing' element in Internet use, the bit tax could provide an
incentive for more efficient use of electronic information.

182 Sacher Report p.17
'8 SOETE Luc and KAMPF Karin, The Bit Tax Case for further Research , p.14
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7-Many believe that some type of tax will be needed because of lost tax

revenues on 'physical' goods. In order to ensure proper tax collection, governments
must claim the right to collect, inspect and intervene in Internet transmissions, say
some analysts. This clearly challenges privacy. A bit tax does not.

... and the Negative:

1-A transmission tax is in no way related to the economic value of the good. A videoclip
sent to a friend, with no commercial value but containing a large number of 'bits’ would
incur a much higher tax bill than a commercial database made up of fewer bits. The
videoclip has no commercial value, if sent via normal mail the videoclip would hardly be
taxed at all, while the database would be largely under-taxed by a bit tax.

2-No such tax exists for other methods of information transfer (i.e. fax), - so why wouid
there be any on this one?

3-It is a tax on freedom of speech. It penalises the private user as much as the
commercial user, with no differentiation tax-wise between them.

4-1t could discourage the development and usage of the Internet resulting in economic
inefficiencies. It could give rise to peculiar incéntives, e.g. artificially compressing data
or maintaining it in analogue form, so as to avoid paying a tax based on bits or bit count.
Another economic distortion could be that companies 'build’ intra-nets to avoid Internet
taxes.

5-The Internet is 'environmentally friendly' in that it reduces the use of paper and other
media that incur higher environmental costs. A bit tax might discourage Internet usage
and thus have negative environmental consequences. ’

6-1t may be difficult to implement. 1.e. bits are difficult to count within statistically shared
networks and could be hidden by encryption.

7-If not implemented on a world-wide scale it could lead to distortions in
competitiveness. Otherwise, on-line transactions may simply be deferred to ‘a
jurisdiction where no such tax exists. %

184 positive and Negative Aspects of Bit Tax, meritbbs.unimaas.ni/cybertax/aspect.html
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Conclusion

In closing it seems important to emphasise that, as well as the high level expert
group (HLEG), research has been proposed on alternative taxation regimes certainly
not the implementation of any particular one. The bit tax could be considered as a tax of
last resort, applied only if other means are not feasible. As mentioned in the HLEG final
policy report "there is a need for more fundamental consideration of and research into
alternative taxation systems. The bit tax might be one such alternative, although the
detail and implementation require further study."

At this stage, it certainly seems premature to "outright" reject the notion of a bit
tax; more information is indeed needed on how electronic commerce will specifically
affect national and international tax systems.

The issue is not whether or not a bit tax is adopted but rather that governments
acknowledge and act upon the eroding tax base being brought about by electronic
commerce and globalisation. In our view, the final aim should be to develop a tax
system which ensures that the tax base does not (further) erode while at the same time
realising the full potential of the electronic networks. This whole process requires
thought, reflection and eventually concerted policy action. Hasty decisions about duty
free systems could very well lock countries in to inappropriate standards; this must

clearly be avoided.'®

1.c.. Application of Current Taxes for E-Commerce

Historically, the goods we consumed were physical and therefore the production,
distribution and consumption of these goods was easily taxable. As our economy
becomes more and more characterised by the production, distribution and c'onéump’tion
of intangibles from an economy that was characterised by the production, distribution
and consumption of tangibles, it seems relevant to question whether or not the present
tax base remains adequate.'®®

Historically, the material goods which were distributed and consumed were
traceable and taxable. Existing forms of taxation might still be appropriate, but in need
of reformulation and/or harmonisation. OECD is the international body best placed to

co-ordinate and progress work on taxation matters.

185 Taxmg Cyberspace, Response for Bit Tax, meritbbs.unimaas.nl/cybertax/response.html
% SOETE Luc and KAMPF Karin, The Bit Tax Case for further Research , p.4
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A common sub-set of international tax principles emerges on comparison of

the tax policies announced by various countries and agencies. These principles are:
neutrality, fairness, efficiency, certainty, avoidance of double taxation, simplicity of
compliance and international consensus. Most countries have adopted the strategy of
wait and watch. They want to see how Electronic Commerce evolves and what are its
full ramifications, before coming forward to tax it. Most countries have also taken the
stand that the existing tax laws should be adapted and applied to Electronic Commerce
to the extent possible. Changes should be considered only under inevitable
circumstances.'®’ |

The CFA is one of the committees of OECD which is responsible for economic
affairs. The Committee on Fiscal Affairs’ current Programme of Work to address the
taxation aspects of electronic commerce is firmly based on the Taxation Framework
Conditions which were welcomed by Governments and business at the October 1998
OECD Ministerial Conference “A Borderless World — Realising the potential of
Electronic Commerce”. It is worth recalling the salient conclusions in that Report: - The
same principles that governments apply to taxation of conventional commerce siould
equally apply to e-commerce.'® The Taxation Framework Conditions - agreed in
Ottawa in 1998 - provide the principles which should guide governments in their
approach to e-commerce. It states that e-commerce should be treated in a similar way
to traditional commerce and emphasises the need to avoid any discriminatory
treatment. This Framework was welcomed by Member countries, non-member
economies, and the business community. % .

The Committee on Fiscal Affairs believes that these principles can be applied
through existing tax rules, and therefore any new or revised administrative measures in
the framework of those rules should be directed toward the application of existihg
taxation principles. The CFA also believes that at this stage of development in the
technological and commercial environment, existing taxation rules can implement these
principles'®, although new or modified measures are not precluded provided that they
are intended to assist in the application of the existing taxation principles, and ‘are not
intended to impose a discriminatory tax treatment of electronic commerce transactions.

'87 Confederation of Indian Industry, International Conference on electronic Commerce, Tax Reforms to
Promote e-Commerce in India, p.21, giic.org/pubs/indiaTaxpaper.pdf
OECD Implementing the Ottawa Taxation Framework Conditions, oecd.org/M0001500/M013739. pdf
® ibid
'® OECD, Taxation Framework Conditions, oecd.org/M0001500/M00015517
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In this context, it is also important to avoid an unfair distortion of competition which

would result from a de facto double or non-taxation of electronic commerce via-a-vis
fully taxed ‘traditional’ commerce carried out via conventional ‘physical’ means.”! The
CFA was subsequently mandated to develop taxation framework conditions applicable
to electronic commerce.

The CFA believes that a principles-based approach will be required in developing
the taxation framework conditions and has reaffirmed that the \/videly accepted general
tax principles should apply to the taxation of electronic commerce.’

The U.S. Department of Treasury has published a report titled “Selected Tax
Policy Implications of Global Electronic Commerce” as far back as in November 1996.
The US treasury has not considered any type of value-added tax (VAT), ‘bit tax’ or other
new excise tax on Electronic Commerce.' In order to ensure that these new
technologies not be impeded, the development of substantive tax policy and
administration in this area should be guided by the principle of neutrality. Neutrality
rejects the imposition of new or additional taxes on electronic transactions and instead
simply requires that the tax system treat similar income equally, regardless of whether it
is earned through electronic means or through existing channels of commerce. '

According to United Kingdom’'s governmental tax agenda this report, current
taxes are sufficiently robust to mean that at this stage, it is not necessary to make any
major changes to existing tax rules.'®®

According to the report “E-commerce and Canada’s Tax Administration®,
submitted to the Minister of National Revenue Commerce and released in April 1998, ‘a
bit tax must be rejected on the ground that such tax will be an impediment to the growth
of E-Commerce . It was also stated in the report “existing tax legislation is capable of
encompassing E-Commerce.”!%

About VAT, the common tax regime of EU, it was stated in UK Tax Agenda as:
“Being comprehensive in its nature, VAT is sufficiently robust to capture the vast

' OECD, A Discussion Paper on Taxation Issues,p.4, oecd.org/pdf/M00015529
lbld p.4 also see OECD, Consumption Tax Aspects of E-Commerce,p.2, oecd.org/pdf/M0022378
US Treasury, Selected Tax Policy Implications of E-Commerce, caltax.org/treas-ec.htmi=1
% ibid
'8 UK ‘s Taxagenda
% Confederation of Indian Industry, International Conference on electronic Commerce, Tax Reforms to
Promote e-Commerce in India, p.21
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majority of e-commerce transactions in its existing form. However, some adaptations

to the VAT rules are needed.”"®’

Finance ministers of ECOFIN agreed on the underlying principles and that these
should form the basis of a consistent Community input to the OECD conference in
Ottawa. These guidelines continue to form the basis of the Commission’s ’\‘Nork on
taxation of e-commerce. The key points provide that. a) No new or additional taxes
need to be considered at this stage and that, b) In the field of indirect taxes, all efforts
should be concentrated on adapting existing taxes —specifically VAT — to cope with the
developments of e-commerce. '%®

The EU Committee believes that a new tax regime to deal with electronic
business is totally unwarranted. Techniques for applying existing tax principles to the
electronic medium must be built upon concepts that businesses already use or are
required to develop to meet market needs.'®*

The dominant tendency within the EU can be summarised by Fritz Bolkestein’s
words: “I would now like to say a word or two on why we prefer to adapt the existing tax
framework to the new environment. Through the OECD, we have committed ourselves
to the principle that no new or special taxes should be considered for e-commercé. We
believe that this is the correct approach, but it must also be understood to Carry the
message that existing taxes can, and must, be made to work. This notion is central to
what the Commission is now doing. The only alternative would be to look at other taxes
and we do not believe that this is either realistic or desirable.”**

Recent technological developments may appear to be radical innovations
primarily because they have evolved within a relatively short period of time. However,
careful examination may very well reveal that few, if any, of these emerging issues will
be so intractable that their resolution will not be  found using existing principles,
appropriately adjusted.?"

A major substantive issue raised by new technologies is identifying the
country or countries which have the jurisdiction to tax such income. It is necessary to
clarify how existing concepts apply to persons engaged in electronic commerce. In

addition, transactions in cyberspace will likely accelerate the current trend to de-

197 UK’s Taxagenda p.57

18 EU Commission, Working Paper on Indirect Taxes and E-Commerce, p.2
'* EU Committee Position Paper on Taxation of E-Commerce, Feb,1 200
2 Bolkestein F.’"VAT on E-Commerce’

%' CTO, Selected Tax Policy Implications of E-Commerce
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emphasize traditional concepts of source- based taxation, increasing the importance

of residence based | taxation.?%

Another major category of issues involve the classification of income arising from
transactions in digitized information, such as computer programs, books, music, or
images. The distinction between royalty, sale of goods, and services income must be
refined in light of the ease of transmitting and reproducing digitized information.?%

Generally, options to patch up the existing system are—due to continuing
technological shifts—likely to result in only a temporary resolution of the issue.?*
Existing taxation principles should not be changed in the short run. They may be
adapted to facilitate application to Electronic Commerce as it evolves.?®

Ch.2. Transactions in E-Commerce Which May Be Subject to Taxation

Electronic Commerce as a general concept covers any form of business
transaction that is conducted electronically, using telecommunications networks.®
Electronic Commerce encompasses a broad range of activities. It covers electronic
trading of physical goods and services and of electronic material. The whole of the
commercial transaction, including ordering, transport and delivery, the invoicing and
payment cycle can be supported electronically.?”’

What types of taxable economic activities will develop through the use of Internet
arouses as the main question addressing in this section. 2%

Among the goods and services that are promoted and sold via Electronic
Commerce are computer software and computer hardware, video cable. television,
music albums, photographs, books, gifts, flowers, newspapers and magazines,
gambling, information data bases, education and job training, home banking, travel
services, health care services, electronic bill payment, customer service, on-line stock
trading, bulletin boards and chat rooms, videoconferencing and e-mail, as the most

widely utilised form of Electronic Commerce.?®®

22 ihid
23 ibid
204 california Tax Office, California Tax Issues on Internet, p-21, int.tax.Caltax.org/ecommerce.htm
01 3100. Intemnettax.htm
25 Confederation of Indian industry, International Conference on electronic Commerce, Tax Reforms to
Promote e-Commerce in India, p.6
EU Commission, Electronic Commerce: An Introduction
27 ibid
208 OECD E-Commerce: The Challenge to Tax Authorities and Taxpayers, 17Nov.1997, at Turku Finland
% INES Langeder, p.21
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Types of commercial activities by electronic means which may be

subject to taxation can be broadly categorised into three main sections: The use of
electronic means to sell tangible products, the sale of digitised content, and internet
access and telecommunications respectively. The first two types are known as selling
of goods and services by using electronic means, whereas the third is the 'provisic)n of
access to the internet. In many cases firms are active in both ways; they are content
providers and access providers at the same time and often sell them in bundles to their
subscribers.?'°

A distinction should be made between electronic trading of physical goods and
services and electronic trading of information-based contents that can be delivered
directly through the network (images, voice, text, software...).?!" The electronic trading
of physical goods and services represents an evolution of present ways of trading,
capitalising on new possibilities offered. This form of electronic commerce is expected
to have a great impact on competitiveness and a limited impact on employment." The
trading of electronic material (software, video, music, images, muitimedia works, games,
efc.) represents a revolutionary new way of trading, for which the full commercial
transaction cycle can be conducted simultaneously via the same network including
delivery. This highly innovative form of electronic commerce is expected to have an
important impact on competitiveness and create employment.?'?

To tax an economic activity, the tax authority must be able to identify a taxable
event. In the case of income taxes, this requires identifying and measuring the income
generated by an activity; consumption taxes rely upon identifying a transaction; taxes on
capital require identifying the ownership or transfer of ownership of an asset. It is
therefore necessary to identify the types of economic activities that are carried out on
the Internet, where they are carried out, and by whom.?"?

1-Advertising and sale of tangible products (Electronic mail-order)

Electronic media is increasingly used to market and sell tangible products. We
can distinguish between very traditional transactions such as telephone solicitation and
mail order sellers, televised ‘infomercials’ (long commercial messages thinly disguised
as information) and finally online marketing and selling via the internet. In all cases the
items purchased are tangible personal property; they must be shipped to customer by

219 \NES Langeder, p.21 |
;; EU Commission, Electronic Commerce:An Introduction
ibid



traditional means (postal service orSICommon carriérs) to identifiable
addresses. This eases tracing and detection for tax purposes.?*

a) Advertising: Advertisers pay to have their advertisements disseminated to
users of a given web site. While advertising is currently split between television, radio,
newspapers, magazines and direct mail, the internet is likely to garner a small but

215

rapidly growing share over the next decade. So-called “banner ads” are small

graphic images embedded in a web page, which when clicked by the user will load the
web page specified by the advertiser.2'®

b) TV shopping/ telemarketing. This includes all kinds of direct marketing
activities conducted via electronic medium except the internet which is considered
below. The sellers provide the customers with a limited amount of information.
Customers place their orders either by mail or by telephone; payment is commonly
made by credit cards, also by check or cash on delivery. This type of commerce
generally does not raise tax issues that are substantially different from traditional
trading. '

c) Electronic buying/ Web order: Buying from Internet can be compared to
leafing through an electronic catalogue.?!” The customer selects an item from an online
catalogue of tangible goods and orders the item electronically directly from a
commercial provider. There is no separate charge to the customer for using the online
catalogue. The product is physically delivered to the customer by a common carrier'®.

2-Sale of Services and Intangible Products (“Content”) A

Services and intangible products can be transmitted directly via the Internet
named as direct Electronic Commerce. It as commonly referred to as pro'visié’jn of
content and often called the ‘true Electronic Commerce’. The distinguishing feature of
this type of commerce is that all communication - advertising, selecting, purchasing,
including payment, and especially delivery of the product - occurs (or can occur) on-line
and perhaps in real time. This form of Electronic Commerce overcomes all geographic
boundaries and there is no need for those providing the services or intangible goods to
be close to the consumer. It is to mention that activities that may not be conducted

legally in one nation.

213 OECD, E-Commerce:The Challenge to Tax Authorities and Taxpayers, 17Nov.1997, at Turku Finland
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a-intangible  goods:  Intangible goods are all products that would be

considered tangible goods if not sold via Electronic Commerce but via traditional forms
of commerce.?'? The customer selects an item from an online catalogue of software or
other digital products and orders the product electronically directly from a commercial
provider. There is no separate charge to the customer for using the online catalogue.
The digital product is downloaded onto the customer’s hard disk or other non-temporary
media.?® An example should make this clear: If the video is downloaded from the
Internet (purchase of content) the transaction replaces another transaction in tfaditional
commerce, hamely going to a video store and buying a video. cassette (purchase of a
tangible good).

One of the major product categories with the most significant potential for d'igital
deliver is computer software. The sale of canned software is expected to increase about
222 billion dollars 2003.?2' Computer software, movies, video games, music, books,
newspapers, magazines and many other kinds of tangible products can be intangible
goods. The provider of software or other digital product also may agree to provide the
customer with updates and add-ons to the digital product.??2

b) Limited duration software and other digital information licenses: The customer
receives the right to use software or other digital products for a period of time that is
less than the useful life of the product.

c) Data retrieval: The provider makes a repository of information available for
customers to search and retrieve. The principal value to customers is the ability to
search and extract a specific item of data from amongst a vast collection of widely
available data.

d) Professional Services: Professional services are all services that generate
income from liberal services. A consultant, lawyer, doctor or other professional service
provider advises customers through e-mail, video conferencing, or other remote means
of communication.””® Examples for professions of this group using Electronic
Commerce are services of accountants, architects, management consultants, lawyers,
alternative dispute resolution services and many others.?2*

218 OECD, Treaty Characterisation Issues, p.20

219 INES L., p.18

20 OECD, Treaty Ch. Issues Arising from E-Commerce, p.20
21 ERIEDEN K., Cybertaxation, p.27

22 OECD, Treaty Ch. Issues p.21

23 ibid, p.29

24 INES L., p.23
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e) Financial Services: Financial sector Electronic Commerce has been so

successful that nowadays 90 percent of the world’s money transfers are made
electronically. Despite that, consumers have still given their orders to transfer money in
traditional ways. Changing this to electronic order —placement is a very important step in
the development of banking transactions. Electronic Commerce could therefore lead to
a more paperless financial sector.

f) Information and Entertainment: This category contains all services connected
with information and entertainment and also other services that are not part of
professional services like market researches and public relations, and customer service
increasingly done via the Internet replacing telephone. The most important services
connected to information are electronic databases. These services provide instant
access to, computerised search of and downloading from, massive databases that are
updated frequently. They are heavily used by businesses. Also newspapers and
magazines are intensively using the Internet.?®

g) Streamed (real time) web based broadcasting: The user accesses a conient
database of copyrighted audio and/or visual material. The broadcaster receives
subscription or advertising revenues.

h) Online auctions: The provider displays many items for purchase by ‘auction.
The user purchases the items directly from the owner of the items, rather than from the
enterprise operating the site. The vendor compensates the provider with a percentage
of the sales price or a flat fee.??® -

Although because of demands of bandwidth some parts of this market are still
_quite limited, the technological advances will soon overcome these constraints. There is
a very huge market potential of this type of electronic commerce.

3-Telecommunications and Internet Access Services:

Internet service providers offer a variety of services including email services,
browser programs, and Internet access and custom websites.??” Currently, the largest
economic  activity within E-commerce is telecommunications services.
Telecommunication services, whether provided by traditional copper wires, coaxial
cable, fibre-optic cable, wireless cellular telephones or satellite, are the crucial transport

5 INES L., p.12
28 OECD, Treaty Ch. Issues, p.30
27 BASU Subhajit, Taxation of E-Commerce,JILT, elj.warwick.ac.uk/jilt/01-2/basu1.html
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mechanisms that carry voice, data and video and other products to business and

personal consumers.??® Telecommunication carriers are deriving income from providing
basic transmission of online services. Internet users purchase telecommunications
capacity from communication carriers in order to gain access to Internet and online
services.?®

a) Web site hosting: The provider offers space on its server to host web sites.
The provider obtains no rights in the copyrights created by the developer of the web site
content. The provider is compensated by a fee based on the passage of time. |

. b) Carriage Duties: A content provider pays a particular web site or network
operator in order to have its content displayed by the web site or network operator.

c) Application Service Provider ("ASP"): The provider obtains a license to use a
software application in the provider’s business of being an application service provider.
The provider makes available to the customer access to a software application hosted
on computer servers owned and operated by the provider. The software automates a
particular back-office business function for the customer. The provider does not provide
the goods or services. It merely provides the customer with the means to automate and
manage its interaction with third-party providers of these goods and services.*’

d) Internet Telephony: Another major category is internet telephony. It entails the
use of the internet and packet switching technologies to carry voice and other telephone
traffic. Internet protocol will prove particularly attractive for transporting the large amount
of data that currently is transported over regular telephone channels.?!

Making a more general and opportunist approach, the internet based electronic

commerce activities can be grouped as:

a) The Sale-Lease of Goods: There are numerous web sites enabling buyers
to select, pay and order physical goods which are then delivered by traditional mail-
order methods. Some digital “goods” can already be downloaded (e.g. computer
software, magazines and newspapers) and it is expected that most “goods” capable
of being digitised (e.g. compact disks, videos) will be able to be delivered by
downloading within the next few years.

28 ERIEDEN K., Cybertaxation, p.22
29 INES L., p.30

0 OECD, Treaty Ch. Issues, p.22
21 FRIEDEN K., Cybertaxation, p24
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b) The Provision of Services: Many traditional services are available via

the Internet. Web sites offer offshore banking services, ticketing arrangements,
stock-brokerage services, the provision of health care advice and other professional
services.

c) The Provision of On-line Information: Services such as Lexis and Nexis
have created large computerised databases which can be accessed by customers,
with the information either being read on screen or printed.

d) Advertising: Commercial enterprises are increasingly using the Internet to
advertise their goods and services.?? Indeed, the major web portals such as
American Online, Yahoo. Lycos, Excite already have estimated audiences of 25
million or more, rivalling the audience size of the major television networks. These
portals already charging premium rates for companies to advertise on valuable real
estate in cyberspace.?*

e) Gambling: Another category that lends itself to digitisation is gambling. In
the US gambling in casinos lotteries, horse races and sports betting is an estimated
600 billion dollar industry. Online betting could reach 4.2 billion by 2003.23* ‘

Hitherto, gamblers could only bet in countries where this was legal, and on
events sanctioned there — now they are able to gamble on the Internet with relative
ease, even though legisiation in their home countries may prohibit gambling. For
example, gambling is legal over the Internet in the USA as long as the company
running the gambling site is located in a state where gambling is legal.?® The
Internet opens up new possibilities for 24 hour global gambling: the ultimate Las
Vegas.

f) Global Dealing: This refers to the capacity of financial institutions and
MNE's to engage in 24 hour trading, with the “book” moving between time zones.>®

CH.3..GENERAL PRINCIPLES FOR TAXATION OF E-COMMERCE

22 OECD, Turku Summit

23 £RIEDEN K., Cybertaxation, p.26

24 ibid p.35
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The emerging global information society not only makes international

differences in traditional economic production factors, such as wages, more transparent,
it also makes clear the international differences in direct and indirect taxation and social
security contributions.?’ Unlike most previous market innovations, the transnational and
intangible nature of Electronic Commerce has especially direct implications for the
ability of governments to raise revenues through established mechanisms like sales and
corporate taxes, value added taxes and tariffs.?*® |

For over 50 years, nations have negotiated tariff reductions because they have
recognised that the economies and citizens of all nations benefit from freer trade.
Further, the Internet lacks the clear and fixed geographic lines of transit that historically
have characterised the physical trade of goods, the structure of the internet makes it
difficult to do so when the product or service is delivered electronically.?*® The mode of
doing business through electronic commerce may add new Iayers of difficulty and may
require solutions to both the problem of no taxation or double taxation and to the
problem of administrative burden.?*°

The international and intangible characteristics of Electronic Commerce suggest
to many that it may open up avenues that legally circumvent national tax structures
altogether, as well as facilitating outright tax evasion and fraud.?*' The potential speed,
untraceability and anonymity of electronic transactions may also create new possibilities
for tax avoidance and evasion. These need to be addressed in order to safeguard the
revenue interests of governments and to prevent market distortions.?*> Nevertheless,
many nations are looking for new sources of revenue, and may seek to levy tariffs on
global electronic commerce.?*?

In each of these areas there is a need for reflection, research on alternative, as
well as adaptations to existing tax regimes more appropriate to the emerging global
information society and in some areas policy action.?*

At this stage, where e-commerce technology is still developing and patterns of
trade are as yet unclear it is not necessary or possible to change the existing scheme of
tax. However, broad guidelines are needed to steer the direction of the ongoing debate

27 HLEG, Building the Information Society for Us All, p.41
Sacher Report p.51
29 \Whitehouse, A Framework for Global E-Commerce
240 Gli1C, A Discussion Paper on E-Commerce Taxation Issues
24 - Sacher report p.52
EU Commission, Greenpaper
3 Whitehouse, A Framework for Global E-Commerce
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and to guide, in consultation with the business sector, future developments in

the tax field in this new and rapidly growing global marketplace.?*®
This has already been recognised in the EU Commission’s “Communication on
Electronic Commerce”, which proposed the principle of "no regulation for regulation’s

46 also for tax

sake". This principle applies equally to all areas of convergence?
environment.

The GIIC, Forum for the Global Information Infrastructure, is a private sector
advocacy group bringing together 50+ CEO's and executive level leaders of major
international corporations with a stake in the development of the global information
infrastructure. GIIC members are from both developed and developing countries. GIIC
defends simplicity, clarity, and faimess must be promoted in both national tax regimes
and supranational tax regimes (e.g. the European Union’s value-added tax system), as
well as bilateral tax agreements for the avoidance of double taxation based on
international models, in order to allow for the global trading potential of electronic
commerce. Tax rules everywhere should be understandable and user-friendly to allow
for the potential increase in cross-border sales by companies. Application of existing
taxation principles to the electronic medium must also be built upon tools that
businesses already use or are required to develop to meet their market needs. Tax
obligations should especially fit into the new streamlined processes found in electronic
commerce. It is only in this way that high tax compliance can be sustained with the least
burden and the fewest economic distortions.?*’

To allow electronic commerce to develop, it is vital for tax systems to provide
legal certainty (so that tax obligations are clear, transparent and predictable), and tax
neutrality (so there is no extra burden on these new activities as compared‘to more
traditional commerce). Rules should be restricted to a minimum and disproportionate
obligations avoided in order to allow e-commerce to flourish. However, at the %ame
time, there must be assurances that the tax can be controlled in an effective way.?*®

The US as one of the main actors in international fora about taxation issues declared
some principles about the matter. Any taxation of Internet sales should follow these
principles:

244 HLEG, Building the Information Society for Us All p.42

25 EU Commission, Communication on’ Indirect Taxes and E-commerce’
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e |t should neither distort nor hinder commerce. No tax system should

discriminate among types of commerce, nor should it create incentives that will
change the nature or location of transactions.

¢ The system should be simple and transparent. It should be capable of capturing

the overwhelming majority of appropriate revenues, be easy to implement, and
minimize burdensome record keeping and costs for all parties.

e The system should be able to accommodate tax systems used by the United

States and its international partners today. %°

This approach does not preclude new administrative or legislative measures, or
changes to existing measures, relating to electronic commerce, provided that those
measures are intended to assist in the application of the existing taxation principles, and
are not intended to impose a discriminatory tax treatment of electronic commerce
transactions.

In November 1997, the OECD held an international conference in Turku, it was
agreed that the criteria to guide the development of the tax framework would be:
Guiding criteria: neutrality, fairness, certainty, and the need to avoid excessive
taxation.2*°

The Committee on Fiscal Affairs’ current Programme of Work to address the taxation
aspects of electronic commerce is firmly based on the Taxation Framework Conditions
which were welcomed by  Governments and business at the October 1998 OECD
Ministerial Conference “A Borderless World — Realising the potential of Electronic
Commerce”’. International principles for taxing e-commerce were discussed at the
OECD Ministerial Conference in Ottawa in 1998.2' The framework sets out the key
“taxation brinciples that OECD member countries have concluded should guide
governments in relation to taxation of electronic commerce.?*

It is worth recalling the salient conclusions in that Report: The same principles
that governments apply to taxation of conventional commerce should equaliy apply to e-
commerce, namely; 2%

a) Neutrality

29 \Whitehouse, A Framework for Global E-Commerce &"
0 yK's Taxagenda, p.45 &’&
%1 Bolkestein F., VAT on E-Commerce 4, ,“cﬂ ‘

%2 ATO, Tax and the Internet, Second Report, December 1999, p.11
23 OECD, Implementing the Ottawa Taxation Framework Conditions M
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Taxation should seek to be neutral and equitable between forms of electronic

commerce and between conventional and electronic forms of commerce.?® so that
double taxation or unintentional non-taxation can be avoided.?*®

The overriding principle is that there should be broad neutrality between the
treatment of businesses engaged in traditional physical commerce and those engaged
in electronic commerce. Practically this means that, wherever possible and subject to
the differences in the environments, business engaged in electronic commerce should
be subject to equivalent arrangements as businesses engaged in physical
commerce(functional equivalence).”® Business decisions should be motivated by
economic rather than tax considerations. Taxpayers in similar situations carrying out
similar transactions should be subject to similar levels of taxation. '

The principle of neutrality between physical and electronic commerce requires
that existing principles of taxation be adapted to electronic commerce, taking into
account the borderless world of cyberspace. An advantage of an approach based on
existing principles, in addition to neutrality, is that such an approach is suitable for
adaptation as an international standard. Existing principles are, in broad outline,
common to most countries' tax laws.2%’

b) Efficiency

Efficiency in taxation means collecting maximum amount of tax by minimum
taxation costs and burdens both for governments and tax payers.?*® Thus, compliance
costs and burdens for taxpayers and administrative costs for the tax authorities should
be minimised as far as possible. |

c) Certainty and simplicity

The tax rules should be clear and simple to understand so that taxpayers can
anticipate the tax consequences in advance of a transaction, including knowing when,

where and how the tax is to be accounted 2*°

so that taxpayers know where they
stand.?®® The credibility of any system of taxation rests on its practicality, and the

feasibility of its implementation. There should be certainty about the rules and

4 OECD; Taxation Framework Conditions
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compliance should be made as simple as possible to avoid unnecessary burdens on

business.?’

d)Effectiveness and Fairness

Taxation should produce the right amount of tax at the right time. The potential
for tax evasion and avoidance should be minimised while keeping counter-acting
measures proportionate to the risks involved.

e)Flexibility

The systems for the taxation should be flexible and dynamic to ensure that they
keep pace with technological and commercial developments.?®? Any global approach or
framework needs to be flexible enough to support the growth of the information
economy, encourage trade and investment flows, create jobs, and provide consumers
with the benefits of competition, while encouraging a stable, secure environment for
electronic transactions.?®

The Committee on Fiscal Affairs believes that these principles can be applied
through existing tax rules, the process of implementing these principles should involve
an intensified dialogue with business, with non-business taxpayer groups, and with non-
OECD member economies. Since Ottawa, the Framework Conditions have gained wide
acceptance internationally and are widely accepted as a sound basis for developing a
consensus on the treatment of taxation issues raised by e-commerce.?*

EU Commission also laid down broad guidelines for electronic Commerce in its
Communication 1997(157). These are:
Guideline 1: No new taxes: The first guideline has been formulated to reflect the basic
concept that existing taxes should apply to electronic commerce:
Guideline 2: Electronic transmissions as services: A supply that results in a product
being placed at the disposal of the recipient in digital form via an electronic network is {o
be treated for VAT purposes, as a supply of services.
Guideline 3: Ensuring neutrality,
Guideline 4: Making compliance easy: Compliance for all operators in the field of e-
commerce should be made as easy and simple as possible.

28! EU Commission, Communication on Indirect Taxes and E-Commerce
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Guideline 5: Ensuring Control and enforcement. There must be assurances

that the tax can be controlled in an effective way.
Guideline 6: Facilitating tax administration.

As seen clearly, the guidelines laid down by OECD, EU and business
environment representatives are to great extent, point out the same issues. Application
of existing rules by slight alteration-where necessary — would be more practical rather
than enforcing new principles for taxation of e-commerce.

CH 4 .. DIFFICULTIES OF TAXATION REGARDING TO E-COMMERCE

The problem with taxing communication services and electronic commerce lies

265 at least before

within the fact that the taxation rules were developed long years ago,
development of telecommunications and invention of the Internet. Strictly speaking,
there are as yet no specific international or national legal frameworks for taxing e-
commerce.?® The deep concern exhibited by both government and industry over the
impact of e-commerce on local, state, federal and international taxation, ‘is attributable
to trends occurring within the internet economy. The rise in borderless commerce, the
emergence of digital commerce, the explosion of real time transactions, and the
revolution of new business models all exert pressure on traditional tax systems that
were designed for a different era. Most taxing jurisdictions continue to use a mid-20™
Century tax system —designed largely for manufacturers and vendors of tangible
personal property- to tax a technologically advanced 21% Century service industry. Not
surprisingly, these old tax rules are often ill-suited to taxing e-commerce.**’

The incompatibility of old tax rules and “new economy” commerce is evident in
the growing tension and friction within the tax world over the application of tax rules to
leading e-commerce businesses. The complexity of adapting tax rules to e-comrmerce is
manifest across tax types, income, gross receipts, and property taxes.?*®

One possible positive vision is that the New Economy will be one where few
people work in traditonal ways.?® So the traditional ways of taxation may be
inadequate, governments have not yet realised where and how wealth creation is taking

% Taxing Cyberspace: The Argument
%8 |TC, Secrets of E-Commerce, p.79
%7 FRIEDEN K., Cybertaxation, p.60
%8 ibid p.61
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place and not yet figured out a way to tax and redistribute some of the new wealth

created by global digital networks. 2’

The policies and rules governing the taxation of electronic commerce cannot be
developed without an understanding of the underlying technical features.?” Although
chapter two above presented a sampling of current means of electronic commerce
transactions, the basic technical structure of the Internet has some important
implications for tax policy and administration.

a) The lack of ‘traceability’:

One of the main problems is tracing "intangible goods" sold via the Internet, such
as an electronic newspaper or a software programme. Developments in electronic
payment systems also pose issues for tax administration. Electronic payment systems
may partially displace cash, cheques and credit cards, which currently constitute about
90 percent, by volume, of financial transactions. Electronic payment systems have the
potential to create new forms of money in which value is represented in digital form.?"2
The development of electronic cash as opposed to credit card systems will probably
further facilitate both electronic commerce and tax evasion since payment no longer
leaves a paper but is rather anonymous and untraceable.?”

The Internet may also reduce the role of the intermediaries - important to tax
authorities as they report financial transactions. Furthermore, it will be increasingly easy
for the average citizen to access offshore financial centres in cyberspace. These virtual
tax havens are likely to further paralyse the tax collector.?™

Through modelling, scenario planning and actual audits of businesses engaged
in electronic commerce, there are a number of challenges for tax administrations. These
include:

o difficulties in identifying the parties behind Internet businesses;

« the ability of these businesses to store tax records offshore, or to
encrypt them or to alter them without trace; 1‘

o the possibility that some types of electronic money could exacerbate the
problems of the physical cash economy;

z‘: Arthur Cordell, New Taxes for A New Economy
ibid
21 CTO, Selected Tax Policy Implications of E-Commerce
22 0ECD, TURKU Summit
'3 Taxing Cyberspace The Argument
24 ipid
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e the removal of efficient tax collection points such as 'middlemen’' in

the distribution chain from producer to consumer, in an effect known as
'disintermediation’;

e and the ability of the technologies to change the nature of products,
through 'digitisation' and hence the taxation treatment of the income
from the saie of those products.

Most of these challenges are proposed to be addressed by adapting the existing
taxation rules to the new environment, mirroring the migration of some businesses from
physical commerce to electronic commerce.?”

b) Changing Business Models:

The Internet is also fuelling a revolution in business models that is creating new
and challenging issues for tax systems. There are range of evolving business models
such as online auctions, virtual communities, infomediaries, aggregators, and brokers.
These new business models are significantly altering the landscape of interactions
between suppliers, sellers and buyers creating many new tax issues.?’®

¢) Lack of any user control as to the location of activity

The nature of the system is such that it has no physical location. Users of the
Internet have no control and in general no idea of the path travelled by the information
they seek or publish. Many participants in the system are administrators or go-betweens
who have no control over what type of information travels over their computer. In
practice, it makes no difference whether the data or digital tokens sought to be
transmitted are within one jurisdiction or between several, as the Internet pays little or
no regard to national boundaries. As the physical location of an activity, whether in
terms of the supplier, service provider or buyer of the goods or user of the service
becomes less important, it becomes more difficult to determine where an activity is
carried out

d) No means of identification of users

In general, proof of identity requirements for Internet use are very weak. The
pieces of an Internet address (or “domain-name”) only indicate who is responsible for
maintaining that name. It has no relationship to the computer or user corresponding to
that address or even where the machine is located. In addition, it is not difficult to
introduce a new computer to the Internet which has the ability to be recognised

25 pustralian Tax Office (ATO), Discussion Report of the ATO Electronic Commerce Project
7% FIEDEN K., Cybertaxation, p.50



64 ,
anywhere else on the Internet. Registration requirements are not difficult

to satisfy and there is little to prevent transfer of the site to new controllers.?”’

Taxpayers can establish and operate from an internet address in any jurisdié’tion,
even though they effectively reside elsewhere. 2'®

e) Reduced use of information reporting and withholding institutions.

In general, tax compliance is facilitated by identifying key “taxing points”; for
example, reporting and withholding requirements can be imposed on financial
institutions which are easy to identify. In contrast, one of the great commercial
advantages of electronic commerce is that it often eliminates the need for intermediating
institutions.%’®

Taxation authorities rely on wholesalers and retailers as collectors of various
forms of taxes. Because of their small numbers, these tax collection points are much
more controllable. E-commerce, however, threatens this entire model of tax collection.
E-commerce enables manufacturers to sell directly through their websites to consumers
without intermediaries (“disintermediation”). Because thousands and tens of thousands
of consumers may purchase from these manufacturers, it is difficult for tax authorities to
audit individual consumers. In fact, many tax jurisdictions could lose the chance of
collecting any taxes if the manufacturer is located in a different tax jurisdiction.2°

The growth in internet commerce will make obtaining information necessary for
enforcement difficult, particularly when transactions involve jurisdictions with which no
tax treaty exists. 2%

f)Accessibility of offshore banking :

The increasing ease of shifting funds offshore to tax havens, secrecy laws in tax
havens providing anonymity, and low transaction costs will make countering
international tax evasion difficult.2%?

g) The Hollow Corporation:

The Internet is also accelerating the trend towards hollow corporations with
narrowly defined core competencies. Companies are more likely to define their core
competencies and leave manufacturing, distribution, fulfilment, customer services and

other functions to third parties. Internet businesses will frequently have more flexibility to

#7 OECD, Turku Summit
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relocate or (initially locate) their property and payroll in jurisdictions - with rore

favourable income tax rules and rates. It is far easier to shift the location of computer
servers, had quarter employees of information technology personnel then it is to move
around large factories.?*®

h) Detection of contents:

Since all electronic communication consists of streams of binary digits, it is
difficult, if not impossible; to determine the contents until converted. At presént, a
personal letter appears indistinguishable from a message transmitting electronic money.

Some commentators may argue that few of these characteristics are new and
that many of the problems they pose for tax administrations are similar to those posed
by mail-order businesses or by developments in the communicﬁation sector in the 1970s.
But few would dispute that the speed, global access and automation of functions
provided by communications on the Internet, the mobility it offers, and the potential for
new payment systems, may change the way business is being undertaken. The use of
electronic media creates a qualitative difference in the way existing activities can be
carried out and taxed. But at the same time these techniques will open up new ways in
which tax administrations can assess and collect taxes.?**

CH.5.. NEED OF CO-OPERATION

Electronic commerce is an emerging and fast-developing form of trade which
does not respect borders; so poses also some challenges stated above. It clearly
requires co-ordinated responses on the part of public administrations. The only way to
meet these challenges is by more effective co-operation between countriés.285 An
international perspective is necessary to address this subject since e-commerce
potentially crosses national borders to a greater extent than other, traditional forms of
doing business. Therefore, it is important for every nation to give serious consideration
to the impact on its trading partners of any new or amended rules for taxation of e-
commerce. In order to minimise the potential for double taxation, an international
consensus for the taxation of e-commerce should be developed.®
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The international nature of e- commerce brings with it the need to

find global solutions to the taxation issues that it raises. If international trading is to be
encouraged, business needs certainty and clarity over how international tax rules will
work. At the same time, governments need to ensure that the rules work in a way that
does not lead to a loss of tax revenue. Working with other governments and business to
achieve these aims is essential. If countries take different approaches or act unilaterally,
there could be double taxation or unintentional non-taxation; excessive compliance
burdens for business; and opportunities for the dishonest to evade or avoid taxes.?’

Unlike more traditional taxation fields, the tax environment for e-commerce has a
global perspective which needs ultimately to be addressed at such a level. In the longer
run, the development of a tax system which is compatible with the interests of e-
commerce will require enhanced international co-operation between tax
administrations.?®®

The global networked economy needs increasingly flexible legislative solutions to
the challenges posed by rapid technological change. These solutions must be
formulated on the basis of international dialogue among various stakeholders in the
information revolution, including the private sector, national governments, international
organisations and consumer groups.2%?

Industry and government should maintain a dynamic international dvialogue on the
harmonisation of Electronic Commerce and Electronic Administration principles,29°
These play a vital part in working towards the governments’ goal. But e-commerce is a
truly global phenomenon, and international debate and co-operation have been crucial
to the progress which has been made on finding global solutions to the taxation issues
thrown up by e-commerce. Governments must recognise that international consensus
is needed to give business certainty and avoid double taxation and unintentional non-
taxation.?®’

The Internet could give rise to spill-over between issues dealt with by different
organisations and currently involves important new and less conventional actors, such

%7 UK's Taxagenda, p.27
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as the Internet Society. Furthermore, any formal principles and rules will most likely

need to draw on some element of self-regulation by industry players.2

In order to clarify the need of cooperation and coordination also to see the roles

of main actors in the area, the following chapters would be helpful:
5.a.. International Co-ordination and Co-operation

The ease with which business can now be fragmented and relocated starts to set
off alarm bells for most revenue authorities. The benefit of such flexibility is viewed by
most as conferring economic benefits on business. Tax authorities see it differently. It
potentially opens the gate to tax avoidance opportunities — relocating operations and
profits to tax havens. Most developed countries have worked hard over the last two
decades to stamp out such avoidance. Revenue authorities are therefore not pleased at
the prospect of e-commerce creating a second round of such avoidance activities. It is
these issues and challenges which have driven the unrelenting interest of governments
worldwide to address these matters and, where necessary, find solutions.*

The Internet and its associated “e-commerce” activities have been evolving at a
rapid pace, raising many important issues for policymakers at all levels of
government.?®* The challenges posed to tax systems by Internet Electronic Commerce
are real and governments will need to focus on how to address them in a spirit of
collective co-operation. The allocation of taxing rights must be based upon mutuaily
agreed principles and a common understanding of how these principles should be
applied. Even if such a consensus is achieved, governments may find that their ability to
enforce taxation may be diminished. Without such a consensus, the Internet and other
new communication technologies may pose a serious challenge to governments in
maintaining their revenue bases.?*

Recognising the special characteristics of the commercial environment provided
by the Internet, an internationally agreed legal definition is urgently required as to where
commercial transactions on the Internet are deemed to have taken place. An
internationally clarified legal environment must be supported by international agreement

on policing and enforcement.?®

22 £y Commission, Green Paper

23 TOBIN Gilbert, E-Commerce: A Taxing issue, gtlaw.com.au/t/publication/default.jsp?pubid=259
California Tax Office(CTO), California Tax Issues on Internet, p.1

25 OECD, Turku Summit
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Electronic commerce is inherently a global activity. Improved access to

global markets is accompanied by the challenge from other parts of the world.
Multilateral dialogue, involving governments and industry, is currently being pursued in
many forums.?’

Tax regimes have to co-operate in order to avoid conflicts among jurisdictions
and the risk of multiple taxation, as unilateral actions can lead to distortions of trade and
prohibit the development of electronic commerce. These facts make international
consensus absolutely essential. Agreeing to that, the US Treasury states that ‘if these
technologies are to achieve their maximum potential common rules that provide
certainty and prevent double taxation are required.’

Indeed, many of the questions raised by e-commerce taxation generally
particularly those relating to administration of taxes are global issues and international
consensus in this area is extremely important.?®® In order to respond fully to the global
reach of electronic commerce, revenue authorities will need to work co-operatively.?*®

international co-operation can also contribute to the ways in which governments
can use developments in technology to improve the service it offers. Sharing
experiences and expertise will help ensure to put in place the best systems and
products. %

Co-operation must go beyond bilateral treaties and extend to achieve an
international consensus. Achieving international consensus must be given higher
importance than the exact balance between residence and source based taxation. '

Before any further action is taken, states and local governments should co-
operate to develop a uniform, simple approach to the taxation of electronic commerce,
based on existing principles of taxation where feasible.**> Such co-operation will be
particularly needed to ensure that electronic commerce does not lead to harmful tax
competition and that taxation does not present a barrier to growth.3%

International debate and co-operation have been crucial to the progress. Most

governments believe that the OECD, and for VAT the European Union, are the most

#7E\J Commission, A European Initiative in E-Commerce, Com97(157) p.5,

28 Bolkestein Frits, A Changing Approach to Taxation with the Development of E-Commerce,14 Sept
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appropriate fora for this 3 and states are eager to participate in workshops heid by

these parental institutions so as to contribute to the development of the issue.

5.b..Role of International Organisations

Existing international organisations, such as the World Intellectual Property
Organisation (WIPQ), the ITU and the OECD have perceived the need to consider the
potential impact of convergence and to launch Internet and electronic commerce related
activities. In some cases, this has already led to agreement on principles or minimal
rules. Examples include the two WIPO Treaties of December 1996 on copyright and
certain related rights (the "WIPO Copyright Treaty" and "the WIPO Performance and
Phonograms Treaty"), and the Bonn Declaration of July 1997.3%

Regulation on the Internet is an issue that goes well beyond taxation.
Internationally agreed solutions will need to be found not just for taxation, but for
enforcement of laws on copyright, intellectual property rights and public policy interests
generally.3%

The following is a brief outline of the major international organisations which are
active in developing public policies impacting the business of electronic commerce.

The European Union is by far the most active of all international organisations in

developing directives and policies impacting the information economy. Their direciives
shape the economic climate and actions of the industrialised nations of Europe. The
professional staff of the Commission, based in Brussels has been very aggressive in
identifying and acting on policy issues for the Information Society.

THE EU-US JOINT STATEMENT ON E-COMMERCE:

At their December 1997 summit, the EU and the United States of America issued
a joint declaration on e-commerce. They agreed to “work towards the development of a
global market place where competition and consumer choice drive economic activity, on
the basis of [a number of] guidelines, including, that taxes on electronic commerce
should be clear, consistent, neutral and non discriminatory”. To achieve the goals it was
agreed to continue discussions in appropriate multilateral fora, including the OECD.

34 K’'s Taxagenda, p.32
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At the following summit in May 1998, there was agreement to the

" development of an internationally agreed framework for e-commerce.’” Efforts of
European Union will be examined deeply in below coming sections.

2. The Organization for Economic Co-operation and Development (OECD) grew out of
the post World War Il Organisation for European Economic Co-Operation (OEEC) which
was charged with administration of the United States Marshall Plan. The OECD has no
international legal powers and no financial resources for loans and subsidies. Its
function is to direct co-operation among member states. It offers a forum for
collaborative approaches to issues of the globalisation of the world economy. The
OECD serves as a global policy development centre to build consensus among national
governments on current issues. It has been studying issues associated with the
“information society” for nearly two decades.>®

The OECD has been taking forward the tax issues raised by e-commerce.3® it
has just launched a major policy development effort to address the myriad of issues
under the umbrella of electronic commerce. This would include electronic payments
systems and banking issues, security, privacy, encryption, and legal harmonisation.

The Organisation for Economic Co-operation and Development (“OECD”) is the
appropriate forum to sponsor the required international dialogue, which will require input
from the business community and non-OECD countries. 3"

The OECD has taken a leadership role in reviewing existing taxation frameworks
relating to e-commerce, with important progress now being made on issues ranging
from consumption taxes to tax treaties and the tax treatment of digitised goods such as
software.'!

Enormous amount of research has been done within the OECD and {FA on the
issues relating to taxation of e commerce. The reports produced by IFA and OECD
helped the Committee understand the issues involved.?'?

TURKU CONFERENCE

In November 1997, the OECD held an international conference in Turku, Finiand
at which government and business representatives from around the world met to review

%07 UK Taxagenda p.30, for further info,see www. ispo.cec.be
3% OECD, The Economic and Social Impact of Electronic Commerce, OECD Publications, Paris 1999
for further info,see www.oecd.org
39 yK's Taxagenda, p.27
1% ACEC Report, p.3
3! SING Kanwarijit, Taxation of Electronic Commerce, leaveit.2kj.com
%12 SING Kanwarijit, Taxation of Electronic Commerce, leaveit.2kj.com
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and debate OECD work on the impact of e-commerce on business. The OECD was

mandated to prepare a framework for the taxation of e commerce and an undertaking
was given to engage the business sector in a series of working dialogues on the issues.

It was agreed that the criteria to guide the development of the tax framework
would be neutrality, faimess; certainty, and the need to avoid excessive taxation.

OECD member countries held a series of meetings with business in the course of
drawing up the framework. These were essential in reaching broad understanding of the
issues and opportunities.

OTTAWA CONFERENCE

The framework was presented to Ministers at a conference held by the OECD in
Ottawa in October 1998. Tax was one of four topics addressed, the others being
consumer protection, authentication and privacy. Business representatives,
governments from OECD member countries and a number of non-OECD member
countries attended. A number of broad principles applying to the taxation of e-
commerce were agreed.’'® Ottawa was a very important milestone for developing
international consensus on principles of e-commerce taxation.

Committee of Fiscal affairs (CFA) is the main body of OECD which is responsible
from e-commerce taxation issues. Five Technical Advisory Groups (TAGs) within CFA
have been established, which include participants from member countries, non-OECD
member countries and businesses from a wide range of sectors and jurisdictions. Their
role is to advise the member country working parties on the specific issues within the
work programme. This is a unique development in the work of the OECD and reflects
the importance placed by the member countries in achieving‘ international solutions in
partnership with business.®'"

3. Group of Seven Nations (G7) operates as a powerful, though informal gathering of
the leaders of the seven major economic powers (United States, United Kingdom,
France, Germany, Italy, Canada and Japan). Among its major activities is the ongoing
policy working group on electronic commerce.

4. Asia-Péciﬁc Economic Cooperation (APEC) was formed in 1989 in response to the
growing interdependence among Asia-Pacific economies. in 1994 APEC's 18 member
economies had a combined gross national product of over $13 trillion, about half the
world's total annual output. Together, they represent 46 percent of the world's total

313 YK's Taxagenda p.28
¥4 ibid p.29
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merchandise trade. APEC is committed to promote electronic commerce through

seminars, studies and experiments.

5. The World Trade Organization (WTQ) has become notabie to the IT industries. The
WTO is based in Geneva, and has a staff of about 450. It was founded in 1995 as the
culmination of 49 years of international negotiations on trade-liberalisation. Therefore,
the United States will advocate in the World Trade Organisation (WTO) and other
appropriate international fora that the Internet be declared a tariff-free environment

whenever it is used to deliver products or services.?'®

The WTO is a forum for governments rather than SMEs, its activities may not be
of direct help to e-commerce companies in developing countries although its
proceedings may be of interest.*'®

The Second Ministerial conference of the World Trade Organisation (WTO) in

May 1998 agreed on a declaration establishing a comprehensive work programme
“WTO DECLARATION ON GLOBAL E-COMMERCE” for all trade-related issues of e-
commerce. It was also decided that all WTO members would continue the current
practice of not imposing customs duties on electronic transmissions.*'”
7. The World Intellectual Property Organisation (WIPQO), a UN specialised agency
promotés the protection of IP throughout the world through the administration of two
treaties: the Paris Convention for the Protection of Industrial Property of 1883, and the
Berne Convention for the Protection of Literary and Artistic Works of 1886.

The WIPO General Assembly requested its International Bureau to conduct a
study on the international intellectual property issues arising from the new giobal
information infrastructure, including the Internet. An initial focus of this study is the
relationship between trademarks and Internet domain names. WIPO implements a
“Cooperation for Development Programme”. It assists preparations 'for the
implementation of agreements on trade related aspects of intellectual property rights,
technology transfer, the use of the internet and e-commerce.?'®
9. The United Nations Conference on Trade and Development (UNCTAD), moved
quickly into the information age with its UN International Symposium on Trade Efficiency
(UNISTE) held in Columbus, Ohio in 1994. This conference brought together
government and private sector from around the world to explore the uses of new

315 \Whitehouse, A Framework for Global E-Commerce
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information technology in expand‘ing world73trade. It also makes awareness creation in
e-commerce activities through conferences and meetings. The large majority of them
are non profit associations involving both public and private sector participants.*'®

10)The United Nations Conference on International Trade Law (UNCITRAL) this past

year adopted the ‘Model Law on Electronic Commerce’ which is intended to facilitate the

use of modern means of communications and storage of information, such as electronic
data interchange (EDI), electronic mail and telecopy, with or without the use of such
support as the Internet. It is based on the establishment of functional equivalent for
paper-based concepts such as "writing", "signature" and "original". By providing
standards by which the legal value of electronic messages can be assessed, the Model
Law should play a significant role in enhancing the use of paperless communication. In
addition to general norms, the Model Law also contains rules for electronic commerce in
specific areas, such as carriage of goods. With a view to assisting executive branches
of Governments, legislative bodies and courts in enacting and interpreting the Model
Law, the Commission has produced a Guide to Enactment of the UNCITRAL Model
Law on Electronic Commerce.?

Some other International Organisations working and developing strategies on the
subject are International Chamber of Commerce (ICC), International
Telecommunication Union (ITU), International Trade Centre (ITC), and International

Fiscal Association (IFA).3?!

5.c.. The Role Of Business Sector

In addition to the need for consensus between governments, there is also a need
for co-operation between governments and business. There will need to be an
integrated review of how the Internet will impact on tax systems; on legislation and
administrative regulations; on implementation and audit practices; and on intemétional
taxation arrangements. As one of the main international actors, OECD Committee on
Fiscal Affairs (CFA) emphasises that it is ready to work with other regulatory and
administrative bodies and the business community. However, the business community

319 TG, Secrets of e-commerce, for further information, see: www.untpdc.org
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must stand ready to work with tax authorities to ensure that these new ways

of doing business do not place unacceptable administrative burdens.3%

The Sacher Report underlines the responsibilities of governments in providing
appropriate regulatory frameworks while adapting their own administrative procedures
and processes to remain tuned to the new developments. It adds “Electronic commerce
should remain market-driven so that many of today’s difficult problems can be overcome
through the competitive interplay of market forces”.3%3

A new partnership between governments and business has become a
requirement in almost all sectors in the search for realistic solutions that will take full
account of the diverse interests concerned.?**

The private sector has been playing a pioneering role, for example, in the
process leading to landmark global agreements such as the Information Technology
Agreement (ITA) and the Mutual Recognition Agreements on conformity assessment
(MRAs).3%

Application of existing taxation principles to the electronic medium must also be
built upon tools that businesses aiready use or are required to develop to meet their
market needs. Tax obligations should especially fit into the new streamlined processes
found in electronic commerce. it is only in this way that high tax compliance can be
sustained with the least burden and the fewest economic distortions.*?®

According to Sacher Report, “in order to ensure close communication with
industry, governments should give early consideration to the development of high-level
statements outlining proposed actions of relevance to Electronic Commerce, along with
time scales. To ensure the productive co-ordination of public and private sector
agendas for the application of Electronic Commerce, every government shouid have a
Chief Information Officer, or some other highly visible single locus of activity for national
information and communication activities. In general, all government actions in areas of
importance to Electronic Commerce should be given high visibility in order to generate
and sustain public confidence and trust in the emefgimg 'Electronic’ Commerce

environment.”*%

32 OECD, Turku Summit
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Public sector practices must be made responsive to the substantial

changes in the business environment that are expected to occur with the diffusion of
Electronic Commerce. This applies particularly to procurement practices, and to all
administrative reporting procedures that are required of industry by governments.?#

Tax authorities must be encouraged to create an intensified working relationship
with the business community on the issues relating to electronic commerce. The use of
partnership working groups between business and government to address the
numerous detailed issues to be addressed is highly endorsed. Tax authorities should
open this process broadly to interested business participants and ensure the
widespread support of the business community. Even greater openness is called for to
ensure timely and valuable input by those in the business community who have much to
offer to this process.’?

In one of its communication EU Commission stressed this need as: Work towards
global consensus from a common European position to ensure effective participation in
current international co-operation and negotiation. Europe  should identify its own
strengths and interests and argue accordingly in the international forums and groups

best suited for this purpose. 33
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developing countries. The best way to ensure long-term economic prosperity,

quality services and the continued creation of new jobs is to ensure the future growth of
electronic commerce.®*

Numerous forms of cross border electronic business will likely to develop in the
coming years as bandwidth becomes wider and less costly, computer processing speed
become faster, and memory becomes less expensive. The existing set of rules in the
international tax area is often ambiguous at addressing these new commercial
applications.3%*

For taxation activities, however, whether inside a company or inside a state or
local government, this migration of business from the real world to the virtual world
poses some difficult and even vexing problems. For example, when does a company
have to pay state or local sales tax on a transaction? How does it collect that
information then pay it to the proper governmental entity? How does a state or local
government protect its sales tax base with the growing encroachment of e-
commerce?”® Do e-commerce activities rise to the level of a taxable presence,
providing a jurisdiction with the right to tax the income? Should the income from e-
commerce activities be characterised as sales income, services income or royalty
income?®* What is the law on these emerging problems?

Thus, it is important not just to be on the Web with e-commerce, but to also play
by the rules—whatever they may be—.

Ch.1.. Various Types of Taxes for Various Countries

In general , law is defined as ‘a compilation of rules , norms orders and
prohibitions bearing the State sanction and regulations that purport the set of individuals
and society in a harmonious manner’®* Public Finance is also a social science and its
focal point is also well being of ‘the human’.>*® As a branch of public law fiscal law deals
with the financial aspects covering taxes and all monetary legislation related with the
state fiscal regulations.®*® Today it is impossible for a state to administrate and use its
sovereignty rights on its citizens without making public expenditures. Naturally a state
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PART3: INTERNATIONAL ASPECTS OF E-COMMERCE TAXATION

General

As the e-commerce world spins furiously, governments from around the world are
increasingly concerned about its impact on taxation, the life blood of all governments.*'

Taxation authorities from around the world are concerned by the potential
increase in tax avoidance and at the possible shift in the allocation of tax revenues from
different governments and jurisdictions. E-commerce makes it possible for business to
be conducted in a particular Ibcation without any physical presence. Traditionally, this is
the key factor in allocating taxing rights between different ‘taxation jurisdictions. E-
commerce also removes a number of natural tax collection points from the tax
system.3*

Many taxation issues are not new or unique to electronic commerce but have
already developed in conventional commerce, which increasingly relies on new modes
of communications and increasingly crosses naﬁonal borders. The mode of doing
business through electronic commerce may add new layers of difficulty and may require
solutions to both the problem of no taxation or double taxation and to the problem of
administrative burden.

Simplicity, clarity, and fairness must be promoted in both national tax regimes
and supranational (e.g. the European Union’s value-added tax system), as well as
bi.lateral tax agreements for the avoidance of double taxation based on international
models, in order to allow for the global trading potential of electronic commerce.

Earlier forms of e-commerce were mostly custom—made, complex, expensive and
the province of large firms. Today, for a few thousand dollars, anyone can become a
merchant and reach millions of consumers world-wide. What used to be business-to-
business transactions between known parties has become a complex Web of
commercial activities that can involve vast numbers of individuals who may never meet.
In this sense, the Internet and electronic commerce have converted a luxury for the few
into a relatively simple and inexpensive device for the many in both developed and.

g EPP Todd, An Internet Tax Primer, The Institute of Internal Auditors
ibid
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needs enough revenue to make the expenditure.®*® For an optimal financial

situation a state have to decide carefully from which sources, from whorh, when and
with which methods to take the revenue, also to where and when to spend it.>*! Law of
taxation is in its broad meaning the branch of law which deals with the legal status of
the revenues of a state which are collected by the power and sanction of the state.3*2

In the history of democracy we see that the first power of the kings which is
wanted to be restricted by the people was right to tax. Right to tax can be described as
the legal or de facto power of the state about taking revenues from its citizens
depending on its sovereignty over the country. This right is the most important of the
states’ powers in financial area.**® The legal character of right of taxation changes
according to time, the status of the state, the method of administration etc. |

In the course of time every country has set up an elaborate system of taxation for
generating government revenue and for correcting undesirable effects of the working of
markets. The structures, rates and exemptions of these systems reflect a number of
choices about functions of government in allocation, stabilisation and redistribution.
Such systems affect the relative price of goods, services, labour and capital.** In line
with the principles of nation state and independence of states, states have a very high
amount of autonomy in tax matters. Nations have maximum sovereignty and flexibility in
arranging their own tax systems. This causes a high variety in taxation systems and
kinds of taxes. We will examine here the most common kinds of taxes for all countries.

Ch.2.. Direct Tax (Income etc) Issues

Direct taxes are tax on income — the most common form of tax. They are usually
the most important source of tax revenue for most jurisdictions. ‘
E-commerce threatens direct taxes in several ways:

e Disintermediation: that is, the reduced role played by businesses that have
traditionally operated at marketing points between the manufacturer/importer and
the consumer, e.g. wholesalers, brokers, agents etc.;**°

¢ fixed place of business

e characterisation of income:

¥0 T(JRK, |.,Kamu Maliyesi, 3.Edition, Turhan Kitabevi, Ankara 1999, p.2
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e transfer pricing 3

Some argue that it is unlikely that e-commerce will have any significant impact on
direct taxation (e.g. income tax, corporation tax and taxes on profit) in practice.**” There
are two main areas in which clarity needs to be established. One is the determination of
the character of income that is generated by the E-commerce transaction: is it royalty,
business profit, or fees for technical services? The other area is the determination of
what constitutes a permanent establishment in the source country and attribution of
income to the permanent establishment.**® |

The existence of a “fixed place of business” (business nexus) or a permanent
establishment allows a tax jurisdiction to tax income derived by a non-resident from
sources within that jurisdiction. Traditionally, a fixed place of business involves an office,
a factory, a workshop, or a dependent agent of the business. The communications
revolution undoubtedly makes it easier for non-residents to conduct substantial
business activities (and derive substantial income) without having a fixed place of
business in a country.**® Selling electronically is an obvious opportunity for a business
to either reduce or avoid a tax footprint outside the country where it is resident. A
business will still be liable to tax where it is resident, but it does not necessarily have to
have a taxable presence elsewhere to meet its commercial objectives.>*°

A substantive issue raised by new communication technologies is identifying the
country or countries, which have the jurisdiction to tax income. Whether a web server
and an Internet Service Provider (ISP) will constitute a Permanent Establishment (PE)
or not are questions which have been haunting policymakers. The traditional concept of
source-based taxation may lead to a global migration to low tax or tax haven countries.
Any attempt to artificially tax e-commerce will also accelerate such migration. Therefore
residence-based taxation is being advocated by many countries, with the U.S. being
one of its main proponents. However, determining residence itself is iikely' to be
problematic.

Classification of income arising from transactions in digitized information, such as
computer programs, books, music, or images is also an issue that requires
consideration. The distinction between royalty, sale of goods, and services income must

345 ATO,Tax and the internet, p.159
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be refined in the light of the ease of transmitting and reproducing digitized

information. 3%

Ch.2.a.. Jurisdiction-Right of Taxation

Most states tax income on the basis of both the source of the income and the
residence of the person earning that income. States generally impose tax on all income
sourced in their jurisdiction, whether it is derived by resident or non-resident taxpayers
(the source principle). Countries generally impose tax on the worldwide income of its tax
residents, citizens and corporatidns generally on a current basis. This is referred as the
residence principle of taxation.**?

As stated above, countries tax the income of persons (individuals or
corporations) based on two types of jurisdiction: resident (domiciliary) jurisdiction and
source (non-residential) jurisdiction. Domiciliary or resident jurisdiction is based on the
personal status of the person and refers to residence or temporary place of abode of
individuals and to incorporation of effective management with regard to corporations.
Resident jurisdiction includes the right to tax the world income of the person involved.
The territorial connection justifies the exercise of taxing jurisdiction because a taxpai,'er
can be expected to share the costs of running a country which makes possible the
production of income, its maintenance and investment, and its uSe “through
consumption.

Where there is no physical presence, source country taxation is generally non-
residential jurisdiction (source jurisdiction) taxation. This arises when the source of the
income is in that country i.e. has reasonabie nexus with the territory. For many of the
countries non-resident taxation is restricted to specific types of income and the source
of income is generally located where the economic activities creating the income
occur.3%?

Since source jurisdiction is considered to take precedence over domiciliary
jurisdiction, the domiciliary state taxing world-wide income will have to take action to
remove double taxation that results from the concurring tax claims arising from source
jurisdiction in other countries.®® Because of that the states make International
Agreements to avoid double taxation. In such cases they prefer to treat the income
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3! Confederation of Indian Industry, International Conference on electronic Commerce, Tax Reforms fo
Promote e-Commerce in India, p.6

%2 New Zealand Tax Office, E-commerce Report

33 Langeder Ines, p.48



derived from their jurisdiction by residentmor foreign persons or corporations
according to the Agreements.?*

Under double taxation agreements (DTAs), a resident of one state is normally
‘required to have a permanent establishment in the other (host) state before that host
state is able to impose tax on the non-resident's business profits.>*® Under income tax
treaties, permanent establishment is used as a criterion to determine which country may
tax business profits earned by companies directly (i.e. without a separate legal entity)
operating in more than one country and which country must take measures te avoid
double taxation.®®’

E-commerce requires no “fixed place of business.” Through the Internet, any e-
commerce website has a global reach without meeting the traditional criteria of having a
business nexus. Many tax jurisdictions have no means of taxing an e-commerce site
that operates outside of their jurisdictions but sell to consumers living within their
jurisdictions.®*®

Both the residence and source principles have definitional difficulties that may be
exacerbated by the communications revolution. The discussion below focuses on the
implications of the communications revolution for the source and permanent
establishment definitions (affecting the source principle) and for the centre of
management concept (affecting the residence principle).>*®

Whilst no-one can deny that the residence and source issues surrounding e-
commerce warrant examination are they really different to the issues which we already
encounter - perhaps on a lesser scale — in relation to physical transactions? For
instance, a non-resident can already sell goods into a country without the need to
establish residence in that country. Further, such a transaction could easily be
structured in a way such that the source of the income from the transaction was also not
in that country.3®°

There has been some discussion as to whether the mere use in électronic

commerce operations of computer equipment in a coLmtry could constitute a ﬁérm‘anent
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establishment.®®' The issue is of equal importance in electronic commerce as it

determines how web-site and server locations are treated and how the tax base created
by electronic commerce activities is divided.*®?

It is important that an international consensus be develbped on the issue, to
reflect developments in the global trading environment.3%

Ch.2.a.1. Concept of Residence

A taxpayer is generally taxed on its worldwide income in the country of its
residence (‘residence based taxation’). In the case of a company, this is usually the
place where the company is incorporated, registered, or has its place of central
management and control. Where dual residence results from the application of domestic
criteria, the tax treaty tie-breaking rule is applied and the place of effective management
is decisive _

A taxpayer is generally taxed on their worldwide income in the country of
residence (residence based taxation). Where the income or capital is taxed in the
country of source, the country of residence has the obligation to give relief from double
taxation. Such relief is granted either by accepting such income form taxation in the
country of residence or by giving credit for the taxes paid in the source country.®®

The communication revolution does not present the same challenge to residence
rules as to permanent establishment. It is not as easy to change residence as it is to
change the jurisdictional source of income. This is particularly so in most countries,
where individual residence is determined primarily by reference to a person's
permanent place of abode, rather than solely a length-of-presence test. The
communications revolution should not, therefore, make it any easier to circumvent this
definition. What this means, in practice, is that if an English resident for instance,
suppresses income from electronic commerce, the issue is essentially one of evasion,
rather than one of a deficiency in England tax rules that permits the suppréssion to take
place.*®®

As it stands today, in the context of international electronic commerce activities
on the internet, residence-based taxation currently is more important than source-based
taxation. The US Treasury Paper mentions ‘... transactions in cyberspace are likely to
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accelerate the trend to de-emphasize83traditional concepts of source-based
taxation, increasing the importance of residence-based taxation’.*’

A globalised company will mean one with managemént scattered around the
globe, communicating by telephone, fax, e-mail or video cbnferencing. it would be
difficult to confine the result of such management to one location. In the case of
management elements scattered over more than one jurisdiction, under the traditional
residency concept, one of those locations has to be nominated as the main
management location. Under those concepts, it should be investigated whether the

other locations are to be considered Permanent Establishments.*®

2.a.2. Permanent Establishment

The general rule for business income is that it should be taxed in the countries
where the entrepreneur possesses permanent establishments. The meaning of the term
permanent establishment has remained largely unchanged ever since, although
extended and adjusted to new forms of business activities. The term denotes the
threshold to the level business activities in the source countries must have reached in
order to entitle that country to tax the income. Generally source income that cannot be
attributed to a permanent establishment in a country can only be taxed in the state of
residence.>®® Treaty definitions of permanent establishment typically require more
activities, or more physical presence to rise to the level of taxation.>”

A permanent establishment is defined as “a fixed place of business through
which the business of an enterprise is wholly or partly carried on.”>”" The basic rule in
the OECD Model Tax Treaty is that business profits are taxable in the source
jurisdiction only if they are attributable to a permanent establishment in that jurisdiction.

Basically, the relevance of the notion of PE (under Double Tax Treatments) is
that, in simple terms, a person may only be taxable in a foreign country (ie., a country
where they are not resident) if they have a PE in that country. In an e-commerce
environment, the issue has arisen as to whether the existence of a website and/or
server in a foreign country will constitute a PE with the consequence that the foreign
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country will have taxing rights in relation to profits attributable to the activities of that

PE.372

The main characteristics of a permanent establishment changes according to the
laws of different states but most common the permanent establishment is every fixed
place of business that serves the activity of the enterprise. For example the place of
management gives rise to permanent establishment, as well as branch establishments,
production sites and factories, storage facilities, buying sites, sales and marketing
offices, landing stages for ships, offices and other devices serve a place of business.
Furthermore for most countries building activity that has lasted or expected to last more
than six months resuits in a permanent establishment.>"

Tax conventions have always looked to significant business actlvmes requiring
both fixed physical facilities and the presence of persons - employees or dependent
agents - who are engaging in business activities on behalf of an enterprise. For
example, tax conventions have never attempted to trace the location of specific
interactions or transactions over the telephone lines or the sites of specific
conversations or negotiations.™*

As a policy matter, both a fixed place of business and personnel should be
required in any determination of a permanent establishment. To focus only on the
physical presence of a certain piece of equipment, like a server or an intangible such as
a website regardiess of personnel as a basis for taxation would cause erosion of the
existing international consensus with respect to the fundamental requirements for taxing
cross-border business profits, and would undermine international commerce.?”>

Existing principles, with only minor clarifications to add certainty and consistency,
are sufficient. The fundamental concepts of permanent establishment are not
significantly threatened, despite dire warnings from some quarters, and radical changes
to, or rejection of, the fundamental principles is not warranted at this time.

Most definitions of permanent establishment comprise four elements: a-) the
existence of a ‘place of business, b-) the fixed nature of this place of business, c-) the
serving of the enterprise though this fixed place and d) more than only temperery

dominion and control.>™

2;: TOBIN Gilbert, E-Commerce: A Taxing issue, qtlaw.com.au/t/publication/default Jsp?publd—259
INES L., p.50
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The permanent establishment is also defined in Article 5 of OECD

Model Tax Convention. According to the above stated definition, it requires three
elements: a-) the existence of a ‘place of business’ b-) the fixed nature of the place of
business and c-) the carrying on of the business of the enterprise through this fixed
place.?”

OECD Contribution to PE Concept

The OECD has taken a leadership role in reviewing existing taxation frameworks
relating to e-commerce, with important progress now being made on issues ranging
from consumption taxes to tax treaties and the tax treatment of digitised goods such as
software. In a recent effort to apply the existing domestic and international
arrangements to electronic commerce, the OECD is working to update the OECD model
income tax treaty with a commentary on the concept of permanent establishment in the
context of electronic commerce.

In October 1999, a Working Party on Tax Conventions and Related Questions of
the OECD's Committee on Fiscal Affairs was charged with updating the OECD
commentary addressing how the concept of permanent establishment under the treaty
applies in electronic commerce. The basic rule in the OECD Model Tax Treaty is that
business profits are taxable in the source jurisdiction only if they are attributable to a
permanent establishment in that jurisdiction. A permanent eétablishment is defined as
“a fixed place of business through which the business of an enterprise is wholly or partly
carried on.” A place of business is described in the OECD Commentary as “premises,
facilities or installations.” '

In March 2000, the working party released a revised draft and provided a
summary of views of member countries on factors that constitute permanent
establishment. Various views on whether the use of computer equipment for electronic
commerce operations constitutes a permanent establishment in the country in which the
computer is located were expressed. Some representatives said this issue is already
addressed in the existing commentary, which recognises that business can be carried
on through certain equipment. Other representatives disagreed, saying that electronic
vendors, for example, could change locations every week and that would not constitute
a fixed place of business. Arguments were also made questioning whether human
intervention was necessary for the automated equipment to constitute permanent

37 INES L., p.59
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establishment and the amount--from some to none of human intervention required to

constitute permanent establishment.?"®

The view that has been reached by the OECD TAG addressing this issue, is that
the existence of a website on someone else’s server (ie. ISP) will not constitute a PE.
However, if a person maintains a server (whether owned or leased) it is possible,
depending on the activity carried on through the server, that a PE may be created. For
example, if the activities performed by the server can be regarded as preparatory or
auxiliary (eg., providing a communications link, advertising of goods and services,
relaying information from a mirror server, gathering market data and supplying
information) then the mere existence of the server will not of itself give rise to a PE.

If, on the other hand, the server is involved in actually performing functions which
are an essential and significant part of the business activities, then it is likely that it will
constitute a PE. An example of this may be a situation where an e-tailer has a server
located in a foreign location which performs functions - including the conclusion of
customer contracts, processing of payment and delivery of products.*”®

A related question is that of the passive use of an asset for operational reasons.
The European Court of Justice had occasion to consider whether such use would
amount to a PE in a judgment of July 4, 1985. The European Court held that the
definition of a fixed place of business presupposes both physical resources as well as
personnel who assist the entrepreneur in the use and implementation of the 'physical
resources. The court stated that a fixed place of business can be a piece of equipment
(such as a vending machine), but subject to the provision that it is permanently installed
at a specific location and that it requires the employment of human energy for its
operation.3%°

Detailed analysis will be given below whether a web-site, server or Internet
Service Provider (ISP) constitute a permanent establishment.

Ch.2.a.2.1. Web Server-Site-ISP etc. as Permanent Establishment

1.a. The Presence. of a Web Site as a Permanent Establishment

A website can be defined as a software application that may contain advertising,
which is located on space in a computer server's hwemory. This space is like é"‘g;roup of
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computer files, with its own address and affiliation. The server must be both

capable of running Web server software and connected to the World Wide Web.*®'

It is often discussed whether the vendor's website creates a permanent
establishment in the source country. The website consists only of files. Unless these
files are stored no fixed place of business can exist for the simple reason that there is
no link to a certain location, not to mention the necessary permanence. %2

A web site has no actual physical presence, but rather is highly mobile, borrowing
only the presence of the server where it happens to reside at the moment. No
employees need be present in the country to maintain the site. To the extent that
advertising and ordering functions are performed, the web site is analogous to a mail
order catalogue or a television advertisement, "infomercial" or home shopping channel.
Mere solicitation, without more, does not create a permanent establishment under
existing principles, and it should not when effectuated through electronic commerce.
And to the extent that a customer can view stock or data, the web site is analogous to a
location being maintained solely for the purposes of storage, display or delivery.
Moreover, under existing principles, electronic content that resides on a server only
temporarily should not be a permanent establishment.*® |

A web site, because it does not meet any criteria of existing deﬁnitions.of
permanent establishment, is not a fixed place of business or a pérmanent
establishment. While it is entirely possible that some jurisdiction somewhere in the world
may be able to develop an argument that a web site is a fixed place of business®®, this
will bring about additional legal problems to be solved. As a web site can be reached
from all around the world; it results possessing a PE in any country where the site can
be reached. Since getting access to a web-site is possible from every country, individual
states might have the right to claim PE for taxing rights. As this is legally impossible and
unacceptable, a web site cannot be considered as a permanent establishment.

The GIIC believes that in light of the need to interpret existing tax conventions,
clarification should be provided that the existence of a web site on a server alone,
absent a further fixed place of business, does not result in a permanent

establishment.®%°

%1 CAYO Carol, Straight Talk:internet, Tax and Interstate Commerce, itaa.org/govt/pubs/stalk.htmi
%2 ESPRIT, Tax Aspects of International E-Commerce, p.26,eclip.org/documentsii/research/tax2.pdf.
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Web sites through which sales are made cannot constitute a taxable

presence in another country. A web site alone is not a fixed place of business and so
does not create a taxable presence in another jurisdiction. Only if the business to which
the web site belongs also owns or rents the server, and if the activity carried out via the
web site is not within the normal exclusion for preparatory or auxiliary activities, will a
taxable presence exist.**® |

1.b. The Presence of a Server as a Permanent Establishment

The internet has been described as, “a spider's web of connections among
hundreds of thousands of computers.”® It works by allowing a user to access data that
resides in memory on a network server. The server could be located anywhere, in any
jurisdiction that is attached to the internet. Data does not necessarily follow the same
path from provider to user, instead following the best route available, moving at random
between interconnecting computer servers.>®

National differences aside, the major issue about permanent establishment in the
context of electronic commerce is whether a server can be considered to constitute a
permanent establishment. A server is a small microcomputer with large backing storage
device that is used for the management and storage of the user’s files in a netwbrk, e.g.
the Internet. Such files stored on a server may represent a vendor’s web site containing
software merely for advertising or collecting information, an electronic catalogue or
‘intelligent agent’ software which provides facilities for the immediate downloading of
digitised products.3*®

Of itself, a website is not likely to give rise to the construct of a permanent
establishment. The website as a combination of files is not fixed in the sense of existing
laws. The function of the server, understood as the mere hardware equipment, must be
seen in providing a platform for the website which is accessible through the Internet.

As a tangible asset, a server can be considered to constitute a place' of business,
presupposing that it is at the disposal of the vendor. If the vendor maintains his own
server in the source country or is the sole user of the whole server, or at least a specific
capacity of the server, this condition of being a fixed place of business could be fulfilled.
However, when one takes into account the maintenance requirements of the seﬁier’, a
vendor will seldom deploy his own equipment abroad, rather, he will use a third party
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server which is generally operated by a89domestic Internet Service Provider (ISP).
In such cases the test might fail.>*°

The hardware equipment on which the vendor's website is stored is located in a
certain point on the earth’s surface. It therefore establishes a fixed place of businéss. In
sense of time a ‘certain degree of permanehcy’ is necessary. Since a web site can be
moved easily from one server to another, this raises the question under which
circumstances a temporary storage constitutes a fixed place of business. The emphasis
is on the intention of the enterprise in setting up the website on the specific server. A
place of business has a certain degree of permanence if it is not of a purely temporary
nature. But how much time can be considered purely temporary? A foreign vendor who
tries to avoid giving rise to the inference of a permanent establishment can rent servers
for a short period of time or physically move his own server. If a place of business is
regularly relocated within a country even a total stay of more than a year might not
sufficient to give rise to a fixed place of business. Taking the permanent establishment
concept seriously, an activity carried out from different places cannot be considered
fixed in a certain location if a server is moved between different jurisdictions. or the
rented servers are situated in different jurisdictions the picture might change siightly.
Similar to conventional moving activities a permanent establishment should not be
found in such cases. However, this assessment is far from secure. Regular appearance
in a country might, of itself, suffice to create a permanent establishment.>®!

Will a server constitute a PE? Does a web server located in a jurisdiction other
than the country of residence of the person owing or controlling such a server, form a
PE? This issue can be analyzed under four sets of circumstances:
(i) where the server is used merely for advertising
(i) where the server is used for advertising and taking orders
(i) where the server is used for advertising, taking orders and accepting payménfé; and
(iv) where the server is used for advertising taking orders and accepting péymenté and
for digitized delivery of goods. In the first case, a server will not be held to be PE.
Exception will be attracted in this case where the use of a facility solely for the purpose
of storage, display or delivery of goods or merchandise belonging to the enterprisé will
not amount to the existence of a PE. The maintenance of a fixed place of business
solely for the purpose of carrying on, for the enterprise, any activity of a preparatory or

30 ESPRIT, p.16-20
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auxiliary character from the ambit of PE will also be exempted. Where such

activities or functions are of a preparatory or auxiliary nature, the servér should not
constitute a permanent establishment. In the second ahd the third case, it may possibly
be held that the server is a PE. In the last case, there is an even stronger case to hold
the server to be a PE. However, an attempt to tax the server as PE will not serve any
purpose as it is very easy to shift the server to a tax haven or to a low tax country.
Further, difficulties will arise where a number of mirror web sites on different servers
located in different countries are used so that a customer could be directed to any one
of these sites.>*

The GIIC urges a clarification that, under existing principles, the presence of a
server alone in a country, without more, is not in itself a sufficiently “fixed place of
business" to constitute a permanent establishment. Certainly, the presence of
machinery alone does not constitute a permanent establishment under existing tax
treaties.

Moreover, the principles underlying the existing tax treaties consistently look to
the activities and locations of persons - employees or dependent agents - who are
engaged in business activities in a country. Thus, even if the presence of a piece of
equipment such as a server were sufficient to constitute a fixed place of business, the
determination of permanent establishment must look beyond the mere presence of the
server to the presence of personnel, the functions they perform using the server, and
the nature of the activities for which it is used, and other indicia that the business of an
enterprise is being conducted through a permanent establishment in the country.

Finally, a finding of permanent establishment requires a certain element of
permanence, given the ability of businesses to structure their electronic commerce
operations to move servers, databases, software, and server operations at will, to use
mirror servers or server arrays, and to build redundancy into their hardware pla'é‘fiforms.
The functioning of the business activity is not dependent on the server being in a
particular location, and an in-country location does not convey any business or
economic advantage. Moreover, the use of a server is no more integral to the
enterprise's business activity than the use of telephone equipment is to an enterprise
that is not in the telephone business. Jurisdiction based on the presence of a server
alone is thus rather illusory.

392 |ndia Taxpaper p.12
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To treat the mere presence of a server as a permanent establishment

would in effect result in new taxation of electronic commerce in violation of the principle
of neutrality. Depending on the applicable double taxation relief mechanism business
placed in a certain jurisdiction may be encouraged to engage in forum shopping or to
seek a tax haven in response to such a policy.* Only if the business to which the web
site belongs also owns or rents the server, and if the activity carried out via the web site
is not within the normal exclusion for preparatory or auxiliary activities, will a taxable
presence exist.**

It is believed that a clarification based on existing principles that a server does
not in itself constitute a permanent establishment will contribute to greater certainty,
simplicity, and ease of enforcement by eliminating the otherwise overwhelming server-
by-server (and software-by-software) determination.3%° |

1.c..Internet Service Providers as to be Agents for Purposes of Determining
the Existence of a Permanent Establishment

The ISP that provides access for the vendor might create a permanent
establishment in the source country. The ISP allows the vendor to place its website in
the Internet, either by making the vendor's own server approachable or by leasing
memory capacity to the vendor to store the files the website consists of. To enable
customers to trace the vendor the ISP assigns an address to the space the website is
stored in. Having gained access the customers are free to select the address thereby
accessing the vendor's website.>*® As already noted, it is common for ISPs to provide
the service of hosting the web sites of other enterprises on their own servers.3’

Under existing rules, an enterprise is deemed to have a permanent establishment
if it has a dependent agent in the source state that habitually exercises the authority to
conclude contracts that are binding on the enterprise. The use of independent agents
does not resuilt in a permanent establishment.

Perhaps there might be hardware equipment other than the server and
telecommunications network used by the ISP to gain access to the Internet. Since this
equipment is normally neither owned nor rented nor otherwise at the disposal of the
vendor, will not create a fixed place of business. Thus, the ISP is usually an

%3 Taxation GIIC p.5
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independent person. For independent persons there is an exception. A person

who does not act in the ordinary course of his business when acting on behalf of the
enterprise cannot be considered independent of the enterprise and can, consequently,
qualify as a permanent establishment. However, as an ISP hosting a website and
providing access to the Internet acts in the ordinary course of business this exception
does not apply with regard to the ISP providing services to the vendor.>*®

The issue may then arise as to whether such ISPs to constitute permanent
establishments of the enterprises that carry on electronic commerce through web sites
operated through the servers owned and operated by these ISP. While this could be the
case in very unusual circumstances, generally, because the ISPs will not constitute an
agent of the enterprises to which the web sites belong, they will not have authority to
conclude contracts in the name of these enterprises. So they will not regularly conclude
such contracts or because they will constitute independent agents acting in the ordinary
course of their business, as evidenced by the fact that they host the web sites of many
~ different enterprises.?*®

The ISP merely acts as an intermediary between a non-resident seller and the
customers in the source country. Therefore, the ISP will not qualify as the agent of the
non-resident seller. Since the ISP acts on behalf of several web site owners, ever if it is
treated as an agent, it would be an independent agent and not a dependant agent.
Therefore, it will not constitute a PE. Even if it acts for only one website owner, it does
not have the authority to conclude contracts on behalf of the web site owner, which is an
essential pre-requisite before it can be considered to be the owner's PE.4%®

Certainly, an Internet service provider is no more a dependent agent than a
telephone service provider, a mail courier, or a common carrier. If in fact there is a legal
agency relationship at all, then the Internet service provider would be an independent
agency if it is acting in the ordinary course of business and if it is legally and
economically independent of the enterprise. !

Tax authorities should clarify that the existing rules of agency apply - that an
Internet service provider which is economically and legally independent of the
enterprise, and is acting in the ordinary course of business, is not a dependent agent
and will not constitute a permanent establishment of the enterprise. This analysis also
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should apply; for example, to telecommunications service providers,

other online service providers, and web site hosting arrangements.

Modems, routers and other ancillary telecommunications equipment should not
be regarded as - PE as they do not form a significant part of the equipment carrying on
any business activity. Web server per se, should not be regarded as PE, especially
where it is used only for advertising or procurement of orders. ISPs should not be
regarded as agents and should not be deemed to constitute PE.**2

Ch.2.b...Characterisation of Income

2.b.1..Impact of Electronic Commerce on the Classification of Income

‘The use of the Internet for the distribution of information products both facilitates
commerce and threatens its traditional income classification module. On the one hand,
the universality, the speed, the efficiency with which information products can be sold
reduces transaction costs and puts businesses directly in touch with a global market.
On the other hand, the very technologies that facilitate networks for the electronic
storage and transfer of data ehable the unauthorised reproduction and redistribution of
information products.*®

The application of tax laws depend in some areas on the nature of the income in
question. For instance, only certain types of income are subject to withholding taxes
(e.g., royalties) and, the taxation of income earned from sources outside of a state or by
non-resident persons from sources within this state is dependent on the classification of
that income.*™* So, the application of source rules will vary depending upon the nature
of the income.*®® The application of tax law to cross-border transactions frequently
requires that the character of the income be determined for tax purposes. Different tax
consequences will flow, depending on the character of the income.*®

With the transformation in the mode of delivery and form that a product takes in
an e-commerce environment, this has resulted in questions being raised as to whether
e-commerce also transforms the nature of the income being earned.*"’
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Information that can be digitized is generally protected by copyright

law. Payments made for the use of or for the privilege of using copyrights are
considered royalties Similarly the U.S. Model Tax Convention defines "royalties" as
"payments of any kind received as consideration for the use of, or the right to use, any
copyright of literary, artistic or scientific work including cinematograph films.” 1t is not
always clear how this definition applies to the sale of digitized information. Yet, it is clear
that some of these transactions, such as the electronic purchase of computer pfograms,
are merely substitutes for conventional transactions involving physical objects.*®®

Owing to developments in technology, it is possible to sell books, music,
software, etc. electronically as well as physically. This raises significant issues of
classification of income. It is possible to view these transactions in terms of the sale of
the said items or, as permission for the use of royalty. In case of the former, the
income earned will amount to business income and the country of source cannot tax the
same in the absence of a PE of the seller. In the latter case, fhe income will be royalty
and taxable even in the absence of a PE. While analyzing the transactions involving
digitized information, the US Treasury report suggests that the form of transaction may
have to be disregarded. For example, where computer software is sold on internet with
a right to make a copy, mere right to copy may be disregarded in view of the ease with
which number of copies can be made. However, if such a right to make copies is
accompanied by a right to sell to public, royalty will arise. While analyzing‘a service
transaction, its predominant characteristics have to be considered, to determine where
the services will be taxable.*%

Tax authorites may feel the need to develop internal rules on the
characterisation of software transactions for tax purposes, and develop rules to
distinguish software transactions that constitute licensing transactions from those that
constitute sales of property.*!°

The GIHC encourages the development of an international consensus on
guidelines in this area. Moreover, eliminating the need to distinguish between such
forms of income would greatly simplify direct taxation, and would result in 'a more

neutral treatment of transactions involving digitised products and more conventional
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transactions involving the same content or rights. It also would minimise the double

taxation which at present all too often results from current withholding tax regimes.*"!

2.b.2. OECD Work on the Issue of Characterization o;f Income

A separate Technical Advisory Group (TAG) of the OECD is working on the
characterisation of electronic commerce payments. A draft TAG report examined
activities such as online shopping, online auctions, subscription-based interactive ¥World
Wide Web sites, and electronic ordering and downloading digital products. Determining
the character of a transaction is an important step in analysing its tax implications,
whether a transaction gives rise to income from sale of goods, income from provision of
services, royaity income, or some other category of income. Characterisation issues for
electronic commerce include drawing distinctions between various types of payments in
determining whether a particular electronic commerce payment, e.g., a payment made
for electronically searching a computer database and downloading a document from it,
is made for the sale or lease of property.

The draft report said ordering and downloading digital products raised "a
fundamental characterisation issue, i.e. the distinction between the treaty definition of
'royalties’ and business profits.” A majority of the TAG said the payments made for such
transactions do not constitute royalties but business profits. The minority in the group
argued the payment does fall within the treaty definition of "royalties." The draft report
addressed single-use software or other digital products that involve a customer
receiving the right to use software or other digital products onetime, where the product
is downloaded or used remotely. The customer does not have the right to make copies
of the product. The majority of the group said it would treat the transaction as a contract
for services, while others disagreed. Those disagreeing said it would be important to
distinguish between situations where the product is downloaded into a customer's hard
disk from those where it is not. The former case, the minority members said, would give
rise to a royalty characterisation. The draft report also examined Web site hosting -where
an Internet provider offers Internet space to be hosted and created by others. The:gr‘oup
agreed that under the OECD model treaty, this transaction does give rise to business
profits. Other transactions the group said constituted business profits under the treaty
were advertising; electronic access to professional advice, online shopping, online
auctions, sales referral programs, and real time Web-based broadcasting. On the issue
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of what will constitute a royalty, the OECD TAG (as expressed in their final report)

stated that: “The main question to be addressed is the identification of the consideration
for the payment ... Where the essential consideration is for something other than the
use of, or right to use, rights in the copyright (such as to acquire the types of contractual
rights, data or services), and the use of the copyright is limited to such rights as are
required to enable downloading, storage and operation on the customer’s computer,
network or other storage, performance or display device, such use of copyright should
be disregarded in the analysis of the character of the payment for treaty pUrposes. 412 -

Clear-cut guidance on when the withholding obligations takes place in using
software or other types if digital information is highly desirable. One suggestion would
be to look at the grant of a right to commercial exploitation of a digital product as
constituting a royalty. Commercial exploitation means marketing, distributing and selling
the digital product, while the use of the digital product, which use falls outside the scope
of the commercial exploitation, constitutes a business profit or service fee. Even when a
licensor grants a right to reproduce a digital product, the consideration does not
constitute a royalty on the following conditions: (a) the licensee only has a right to use
the digital product by himself (e.g., for back-up, archival, and site license purposes) and
(b) does not obtain the right to have third parties use the copies of the digital product for
commercial purpose. This standard could apply to software as well as other types of
digital products.*'® -

2.b.3..Activities Where Income should be treated as Royalties

i) Technical information (e.g., diagrams of a secret manufacturing process): The
customer is provided with undivulged technical information concerning a product or
process (e.g. narrative description and diagrams of a secret manufacturing prdééss).
This represents a payment for the supply of know-how. Payments arising from this
category of transactions constitute royalties as they are made for the supply of Know-
how, i.e. “for information concerning industrial, commercial or scientific expe’ri'ence.”““"

if) Content acquisition transactions (e.g., a website operator pays various content
providers for news stories, information, etc.): Online content in order to attract users to
the site. Alternatively, the web site operator might hire a contént provider to ’C‘r‘ieatef new
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content specifically for the web site. Payment is being made for the right to

display the copyright material and, therefore, is for the right to use the copyright.

i) Electronic ordering and downloading of digital products for the purpose of
commercial exploitation. The customer selects an item from an online catalogue of
software or other digital products and orders the product electronically directly from a
commercial provider. There is no separate charge to the customer for using the online
catalogue. The digital product is downloaded into the customer’s hard disk or other non-
temporary media. The customer acquires the right to commercially exploit the copyright
in the digital product (e.g. a book publisher acquires a copyrighted picture to be included
on the cover of a book that it is producing)*'®. Payment is being made for the right to
use copyright in the digital product because the copyright will be used to reproduce and
sell the digital product.*'® It is useful to refer to this category of transaction in order to
illustrate a case where all its members agree that the payment qualifies as a royaity.*!?
Where the site operator pays a content provider for the right to display copyrighted
material, the payment would fall under the definition of royaliies to the extent that the
public display of the content constitutes a right covered by the copyright of the owner of
the content. Where, however, the operator pays for the creation of new content and, as
a result of the relevant contractual arrangements, becomes the owner of the copyright in

the content so created, the payment cannot be for royalties.*!®

Ch.2.b.4. Activities Where Income Should be Treated as Business Profits

Electronic order processing of tangible products, updates and add-ons, limited
duration. software and other digital information licenses, single-use software or other
digital product, application hosting (both bundled contracts and separate licences,
Application Service Providing ("ASP") , ASP license fees, web site hosting, software
maintenance, data warehousing, customer support over a computer network, delivery of
exclusive or other high-value data, advertising, information delivery, accéSs to an
interactive web site, online auctions, streamed (real time) web based broadcasting fees

d419

shoul be treated as business profits and should be taxed as business .proﬂis. )

“5 OECD Tax Treaty Ch. P.21
“¢ Gilbert Tobin

“17 Gilbert Tobin

“® Decd Tax Treaty Ch. P.31
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Ch.2.c... Conclusion for Direct Tax Issues:

The concrete tax rules applying specifically to the direct taxation of e-commerce
are few. There is little in the way of new rules or new law to address the proper taxation
of e-commerce. Rather the states OECD and other international bodies that have
addressed the issue have affirmed the application of existing genera!l principles of
taxation to e-commerce. 4 |

The historic tax rules applied by developed countries have focused the incidence
of taxation on the source of the income under consideration. The rise of e-commerce
produces an environment in which determining the source of income may be difficult to
ascertain. A source tax regime requires the subject income to be properly characterised
before it can be properly sourced. The forms of transactions in the e-commerce field
add complexity to the proper sourcing of the resulting income. The classification of
income is fundamental to tax consequences of the income.

As the significance of e-commerce increases, the pressure on the existing source
based tax regimes will be heavy. It would not be inconceivable to witness hations
developed specific sourcing rules for e-commerce transactions or to see a migration of
tax systems toward a residence based regime that is less difficult to administer and not
dependant on determining source and character of items of income.

The goal of tax neutrality is the proper goal for tax authorities to pursue in their
taxation of e-commerce. However, the pursuit of tax neutrality under the existing system
may be difficult to achieve. As more transactions occur in e-commerce, experience" may
point tax authorities toward revising their existing income tax regimes to ensure proper
administration and compliance.?

Significant studies have been made in direct taxation of e-cbmm%rce;
nevertheless, it may be necessary to further clarify the appliczble principles in this area
and seek to create an international consensus on this issue.*?' To tackle the'éfbblem in
the long term it may be necessary for revenue authorities to resort to mdfe*radiCal
cures. The obvious one which comes to mind is that revenue authorities must oﬁeh up

“9 Eor further info OECD Treaty characterisation issues. p.22-32.
“D cybertaxation, p.516
“% gelected Tax Policy
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to the international sphere and cooperate much more closely, just like the

businesses they are chasing.%

Ch.3..INDIRECT TAXATION OF ELECTRONIC COMMERCE
E-commerce has developed over the last decade as companies have seen the
way in which computerisation and the internet in particular, can significantly accelerate
business procedures. It is a truly. global business medium, which brings supplier and
customer together without actually meeting and without the need for an intermediary.
However, the global nature of the medium and the increase in options for product
delivery have created new indirect taxation issues. Some of these tax issues raise
practical concerns that businesses involved in electronic activities can not afford to
ignore.*®
E-commerce has given traditional retailers like bookseller and catalogue retailer
a new way to market their goods and services. Almost everything is now available
through website-based sales, from fishing equipment to computers to concert tickets
to prescription drug refills to name just a few of the myriad of goods and ‘services
currently available. This migration of business from the real world to the - virtuai world
poses some difficult and even vexing problems.*?* Thus, the OECD has observed
that “[tlhe problems concerning the application of consumption taxes are generally
recognised as having more immediacy than the issues concerning direct taxation.*?®
Many tax systems depend on indirect taxes, such as sales taxes, value-added
taxes (VAT) or goods and services taxes (GST) to raise a substantial share of
government revenues.*?® The most common form of indirect taxes are consumer tax or
value-added tax (VAT), goods-and-services tax (GST), Sales and Use Tax(SUT) etc.
These are taxes based on consumption and paid by the consumer. Sales tax is a form
of consumer tax, and is usually levied on the sale of certain fypes of goods. VAT and
GST are more comprehensive and levy consumption tax on goods as well as services

(such as haircuts, legal or accounting services).*

“Z The horror scope of...

4B cybertaxation, p.359

24 Epp Tod, Primer

2 HELLERSTEIN W., Electronic Commerce and the Challenge for Tax Administration, WTO
Seminars, April2002, Geneva

426 BASU 8., “Taxation of Electronic Commerce’, 2001(1), The Journal of Information Law and
Technology,(JILT), elj.warwick.ac.uk/jilt/01-2/basul.html, p.12

“ EPP Tod, Primer
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For countries that rely on indirect taxation, e-commerce poses a major

threat to the tax base. While such countries can impose VAT or GST on the purchase of
physical goods that are shipped in from foreign countries by working with the delivery
parties (post office, shipping companies, and courier companies), it is difficult for them
to impose VAT, SUT or GST on the purchase of services (such as financial, Iegal, or
accounting advice), which have no physical characteristics. Such tax jurisdictions lose
the opportunity to tax purchases of electronic forms of goods and services on the
Internet because there is simply no means of taxing consumers. Given the general
distaste for taxation, it is hard to expect their citizens to remit such taxes voluntarily.?®

Due to limitations of available technology, providers of services have until
recently made most of their supplies to customers in their own country. In those
circumstances a simple place of supply rule was all that was necessary to define the
place of taxation of such supplies. However the situation is rapidly being transformed by
the developments in communications technology such as the internet. This has created
the potential for large scale international commercial activity with the possibility that
suppliers in any country can provide goods and services to customers in any other
country.

For indirect taxation of electronic commerce, reaching agreement on, inter alia,
defining place of consumption, place of taxation rules and on internationally compatible

429

definitions of services and intangible property™ are very important. In this regard, an

internationally co-ordinated approach to ensure the effective application of consumption
tax systems to electronic commerce is being sought.**

Ch.3.a.. Implications for Consumption Taxes

Traditional indirect taxation principles for dealing with international transactions
are based on the notion that identifiable party physically transfers go&ds' to an
identifiable customer. Even where several jurisdictions are involved, a systerh to
determine which country has the right to levy tax has generally evolved'f"Liabi‘lify for
indirect taxation is typically influenced by the following a) the physical location of goods,
b) the residence of the seller and buyer, c) the nature of goods or services being

transferred.

2 EPP Tod, Primer ‘
“® OECD, Taxation Framework Conditions, p.6, oecd.org/M0001500/M00015517
4 Tax and the internet p.158
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The key difference with cyber transactions is that there may be no

transfer of actual goods and/or no obviously identifiable physical location at which that
transaction takes place. It may also be difficult to determine the geographic location of
one or more parties to the transaction, be it the seller, buyer, or intermediary, or even to
establish exactly what is being sold. Any of these factors may significantly effect how

the transaction is taxed.**

E-commerce has made it more practical for end-consumers (those ultimately
bearing the incidence of any consumption tax) to source goods and services from
outside their jurisdiction. This poses difficulties for the collection of consumption taxes.
Unless Customs is able to identify those imports, it may be impractical for consumption
taxes to be levied by the country into which the supplies are made.

However, while this feature of e-commerce poses a threat to the integrity of
consumption tax bases, it does have its positive side. By exposing domestic consixmers
more to foreign suppliers, global competition is created. One consequence oi' this may
be the promotion of more efficient distribution of products to the final consumer. it may
also result in the breakdown of some inefficient domestic monopolies. Thus, even if
consumption taxes can not be imposed, it is still possible that efficiency gains may
accrue in the domestic economy.

The three main problems facing governments are:
o defining what is meant by the place of consumption;
¢ identifying that a transaction has taken place; and
e collecting the tax.

Consumption taxes are often levied through a value-added tax (VAT) or a gfbods
and services tax (GST). Indirect taxes aim fo impose a tax on final consumptior‘z’ in a
country and are designed on the basis of the "destination" principle (tax is charged
according to the destination of goods and services). Thus, indirect taxes are impoéédion
what the country consumes, rather than what it produces. This application is mostly
consistent with the international consensus, which is that consumption taxes should
accrue in the jurisdiction in which supplies are consumed. The issue for tax
policymakers worldwide, therefore, is whether it is more practicable to impose
consumption tax on the consumer or the supplier. |

41 Cybertaxation, p.360
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The principal challenge to the indirect taxes posed by electronic

commerce is in the area of supplies from off-shore to consumers. It is helpful in looking
at the application of the indirect taxes to cross border electronic commerce to cbnsider
three broad categories of supplies: a) supplies of physical goods to both business and
private consumers; b) supplies from business to business of services or intangible
products; and c)supplies from business to private consumers of services and intangible
products. 4*2

a) Supplies of physical goods to both business and private consumers

Supplies of this nature are identifiable in the same manner as physical goods,
with imports currently subject to tax at the border, and low value thresholds applying in
much the same manner as under the customs system. Tax-free provisions cater for
exports of goods. The method of ordering, e.g. electronic, phone or mail, is largely
irrelevant in terms of the application of taxation requirements.*>

b) Supplies from business to business of services or intangible products

Supplies in this category are dealt with by the reverse charge mechanism,
whereby indirect tax-registered businesses receiving such supplies from off-shore are
required to self-assess their tax liability, but only if they would not be entitled to full input
tax credits on the supply. Tax-free provisions apply to certain supplies for consumption
outside the country.***

C) Supplies from business to private consumers of services and intangible
products

To date, no revenue authority has found a practical method for collecting
consumption taxes on the third category. While currently small in volume, this category
potentially poses the most significant problem to the effective administration of
consumption taxes, and is currently the focus of international attention.**®

Indirect tax revenue may be adversely affected by the replacement of physical
goods by digitised products. Digital technology enables products currently supplied in a
physical form, and subject to sales tax and duty, to be supplied in an intangible form
which places them outside the ambit of sales tax and Customs laws.**®

452 w0 Australian Tax Office (ATO Tati-2 Tax and the internet)p.166
Tat|-2 Tax and the internet p.166
Tat|-2 Tax and the internet p.166
“% Tati-2 Tax and the internet p.166

% Tati 2 p.187
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3.b..OECD Work on Consumption Taxes

The OECD is currently considering the taxation administration implications for
VATIGST systems in member countries. An overview of their analysis of consumption
tax issues can be found later in this chapter.**’

(1) Rules for the consumption taxation of cross-border trade should result in
taxation in the jurisdiction where consumption takes place and an international
consensus should be sought on the circumstances under which supplies are held to be
consumed in a jurisdiction. 1

(2) For the purpose of consumption taxes, the supply of digitised products
should not be treated as a supply of goods.

(3) Where business and other organisations within a country acquire services
and intangible property from suppliers outside the country, countries should éxamine
the use of reverse charge, self-assessment or other equivalent mechanisms where this
would give immediate protection of their revenue base and of the competitiveness of
domestic suppliers.

(4) Countries should ensure that appropriate systems are developed in co-
operation with the WCO and in consultation with carriers and other interested parties to
collect tax on the importation of physical goods, and that such systems do not unduly
impede revenue collection and the efficient delivery of products to consumers.**®

The OECD reaffirmed the principle of territoriality concerning consumption taxes,
such that tax should accrue to the revenue authority where supplies are consumed.
Without consistency across different jurisdictions on this principle, there is a risk of
double or unintentional non-taxation. The OECD is seeking to achieve international
consensus on this issue.

Place of supply rules can also differ between jurisdictions for different categories
of products. Differences in definitions of goods and services, and place of supply, can
create uncertainty about the taxation of such supplies. Unintentional non-taxation or
double taxation may result. Therefore the OECD recommends that digiti§éd rpr_loducts

are not treated as goods.**®

87 ATO, Taxand the intemet Tati-2 p.162
4% OECD, Taxation Framework Conditions p.5m00015517
*® ATO, Tati2 p.162
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Physical Goods Ordered Over the Internet

The vast majority of sales over the Internet result in supplies of physical
products. The existing rules ensure that tax accrues in the country into which the goods
are delivered and so there are no significant new problems for indirect taxation.

Since goods have to be delivered by conventional means, Customs will still
collect VAT on goods imported from a country at the time of importation and the
distance selling arrangements will remain in place. Businesses will not have to make
any changes to their existing accounting systems for these transactions. The very
sophisticated systems being developed and operated by the fast parcels carriers should
ensure that both carriers and Customs can cope with anticipated increases in volume.

3.c..Taxation at the Place of Consumption

3.c.1..The Destination System

Consumption taxes are generally levied in the state of consumption (with regard
to the supply of goods often referred to as the state of destination). This system,
however, is not consistently applied. Cross-border supplies of goods and services to
taxable persons are usually taxed in the state of destination whereas supplies to private
customers are mainly subject to tax in the country of origin. This basic distinction
currently also applies to electronic commerce transactions. There is, however,
international agreement to aim at taxing the supply of services in the field of electronic
commerce in the country of consumption.**°

The GIIC supports the general principle of territoriality for indirect taxation. GIIC
believes that territorial concepts provide legal certainty, simplicity, and neutrality. While
in principle, GIIC does not oppose the principle of taxation at place of consumption,
such a system requires particular care to achieving a real consensus toward consistent
definitions, rules of classification, and rules for determining where and when tax is due,
as well as compliance and refund or credit procedures that do not impose discriminatory
burdens on some taxpayers.

The GIIC proposes the adoption of new procedural provisions in tax conventions
that would provide mechanisms for taxpayers to address double taxation that may result
from inconsistent classifications, definitions, or source of supply rules. Such
mechanisms might include credit, exemption, or refund provisions that are  easily
exercised, are not burdensome, offer timely refunds, and bear interest in the event of
excessive delay. While this idea would be quite new in the field of international tax
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conventions, it could be a way of using existing tax agreements to cover

consumption tax issues.*!

The main issues are therefore in relation to the challenge which e-commerce
poses in collecting VAT, SUT or GST on international sales of services between
businesses, and especially to private consumers.

Place of taxation rules determine the country in which tax is due on an
international transaction. Given the intangible nature of many services, no single place
of taxation rule can apply to all services. As agreed at Ottawa, consumption taxes
should aim to tax services in the place where consumption takes place. Current rules
broadly achieve this aim, but e-commerce has highlighted the need to adapt existing
rules to ensure consistency.

3.¢.2..The definition of consumption:

Under a pure consumption test, intangible services would be defined as
consumed in the place where the customer actually consumes or uses the services
(irrespective of the contract, payment, beneficial interest, or the location of the supplier
or customer at the time of the supply). With a pure definition of consumption, tax should
in principle accrue to the country in which the actual consumption takes place — for all
transactions, whether business-to-business or business-to-consumer.

However, the global nature of e-commerce, combined with the mobility of present
day communications, puts in question the practicability of a pure consumption test. For
example, a US business contracts with a UK business customer to provide consultant
services to its branches in Japan. Consumption could be said to take place in the United
Kingdom where the customer's headquarters is located because the services are of
benefit to the whole business, or alternatively, consumption could take place at':each
branch in Japan because the services are actually used there. As a second example, a
French business contracts with a Canadian business to provide electronically delivered
services. The staffs of the Canadian business use portable computers and receive the
services all over the world. Consumption would take place in whichever country the staff
member actually uses the services.

For B2B transactions there are a number of alternatives including the location of
the supplier’s profit-generating operations; place of contract; location of the customer;

“0 ECLIP, E_Commerce Legal Issues Platform, p.86
4! Taxation GIIC p.10
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and location of the supplier or the recipient’s business. In the latter case, the

location, or “business presence”, of the recipient would be an establishment to which
the supply is made. This might include the headquarters, a branch, a registered office,
or a seat of economic activity. Yet another approach would be to tax services where
they are performed, but where they are performed in more than one place, the location
of the supplier would be the deemed place of taxation. In relation to any of these
approaches, specific anti-avoidance rules may be required.

For B2C transactions, there are a number of options should be identified,
including the recipient's permanent address or usual place (jurisdiction) of residence;
their centre of vital interests; and where he/she is a national. The supplier would need to
be able to identify the location and tax status of their private customer with ease and
certainty. It is unlikely, however, that a supplier would ever have sufficient information to
determine the private customer’s “centre of vital interests” or nationality. *?

The place of consumption for most services provided to a business customer
could be the country where that business is established. In cases where consumption
occurs in a different country, to overcome avoidance opportunities an additional rule
wodld operate to ensure that tax accrued where consumption actually took place.v The
place of consumption for most services to private consumers may be the country where
that customer has his or her permanent address or is usually resident.*®

3.c.3..Defining place of consumption

The place of consumption for the cross-border supply of conventional goods (e.g.
a compact disk) can be based on the recipient's address for delivery. If tax is not
otherwise payable then appropriate customs systems can collect tax on the importation
of physical Qoods without_ unduly impeding revenue collection and the efficient delivery
of products to consumers. Moreover, due diligence by the supplier and verification by
revenue authorities is relatively simple.

In contrast, where products are digitally downloaded or electronically d‘éliyered
via the Intemei, there is no physical delivery address for the supplier to rely upori and
this therefore has the potential to create difficulties for revenue authorities as well as for
suppliers (e.g. corroborating the “export” of a product, and so its exemption from tax).

“2 5ECD, Consumption Tax Aspects of E-Commerce, M00022378pdf
GIIC, Discussion Paper on E-Commerce Taxation an Tariff Issues, 2 Aug 2000, p.11



107
Services may be broadly categorised as those that are either

tangible, where the place of consumption can be readily identified, or those that are
intangible, where the place of consumption may be uncertain. While this categorisation
is not a technical one, it helps to illustrate how, in relation to certain transactions,
difficulties in determining the place of consumption can arise.

Examples of fangible services include services relating to specific areas of land,
including buildings (estate agents, hotel accommodation, and' architects); transport
(including related services such as handling); and services relating to physical
performance (sporting events, concerts, hairdressing services, and restaurants). Each
of these services are either physically performed or take place at an identifiable location
and may therefore be said to be consumed at that location. Therefore, determining the
place of consumption for tangible services can often be defined as the jurisdiction where
the service is actually performed.

Examples of intangible services include consultancy, accountancy, legal and
other “intellectual” services; banking and financial transactions; advertising; transfers of
copyright; provision of information; data processing, broadcasting; and
telecommunications services. These services cannot readily be seen to
be physically performed or to take place at a particular location and are often deemed to
be consumed where the provider or customer is located. Any services capable of
electronic delivery (ihcluding many of those above) are similarly intangible and therefore
represent a challenge in defining a practical consumption test. Other types of intangible
services will, no doubt, be developed as technology advances.**

The place of consumption principle for e-commerce is not met by the present
basic rule. The solution may lie in adopting a new basic rule that taxes international
services in the country in which they are cansumed.

The emerging international view is that the definition of place of consumptibn for
private consumers should be their usual place of residence. This would simplify decision
making for suppliers, most of whom routinely collect this information for marketing
purposes. In particular such a rule would deal with the problems of convergence where
a number of services, each currently with different place of taxation rules, are provided
as a single package for a single charge. Treating such a package under a sihglé place

of taxation rule would be simpler both for businesses and the Government and would

44 OECD, Consumption Tax Aspects of E-Commerce ,p.12
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ensure there is no distortion of competition caused by double taxation or

unintentional non-taxation.
Business-to-business transactions
In terms of B2B transactions, the intangible services have to be treated as

consumed where the recipient has located its business presence, and a Guideline
should be framed in these terms. The business members of the Consumption Tax
Technical Advisory Group of CFA agree with that option, which appears to them
workable and well grounded in existing practices. Where there is a choice of locations,
such as a headquarters in one country and a branch in another, the business presence
should be considered as the establishment (for example, headquarters, registered office
or branch of the business) of the recipient to which the supply is made. In certain
circumstances, revenue authorities may use a different criterion to determine the actual
place of consumption to ensure that the business structure or the mobility of
communications is not used to avoid taxes by routing services through temporary
establishments in non-tax or low-tax jurisdictions.
Business-to-consumer transactions

A Guideline based upon the jurisdiction in which the customer has his/her usual
place of residence is the most practicable, albeit not the most theoretically puré,
definition of “place of consumption” for B2C transactions. Where a consumer has more
than one country of residence the place of consumption shoula be the jurisdiction in
which they spend the majority of their time. The business members of the Consumption
Tax TAG consider the concept of treating the customer's normal jurisdiction of
residence as the place of taxation as a significant step in achieving neutrality between
e-commerce transactions and conventional forms of transactions. The Technology TAG
has highlighted the significant problems which are currently presented in attempting to
identify the jurisdiction of a “virtual” customer. It argues that, with the major excepti:on of
digital certificates, technology is only likely to be able to determine a consumer's
location in the longer term. Hence its support for leaving open the possibility of
revisiting, in the longer term, the practical application of the place of consumption for

B2C transactions.*®
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3.d..ldentification of transactions

In contrast to goods that cross borders physically and can be identified easily,
digitised products can be bought and sold across borders without any obvious indication
of a transaction having taken place. For businesses that are required to keep books and
records, and where the Government has a right of audit, this does not present
obstacles. On the other hand, sales from other countries to private consumers can
cause problems. It is important to find simple and effective ways in which consumption
taxes can be self-assessed and collected on digitised products.

A further complication arises as developments in technology enable customers
to obtain, and use, many on-line services while on the move Ibetween countries. Any
changes to existing legislation will need to incorporate a corréc’(ing rule to ensure that
these services are taxed in a non-distortive manner. A

O Performance services: at present services such as education and live
entertainment are taxed where they are physically performed. The Internet brings the
possibility of performer and audience being scattered around the globe rather than
being gathered in one physical location. The rules need adapting so
that they distinguish between services where the participants are in the same location,
and those where they are remote. The former should be taxed in the country of
performance with the latter taxed in the customer’s country.

Location of the Consumer

With electronic commerce, a vendor can be located physically in one jurisdiction,
the product or service can be stored on a computer server in a second state, the
consumer can reside in a third state, and the consumer can access the information from
a fourth state. Which state (or states) has the jurisdiction to tax the transaction? 448

While most states will site sales of services to where the consumer uses the
service - this location may not be readily identifiable by the vendor. With respect to
sourcing sales of E-mail and similar services, siting the sale for purposes of sales ahd
use tax jurisdiction is complicated by the fact that a consumer's computer may no’t be
located in one jurisdiction but may instead be moving (especially with the increased
utilization of laptop computers). Similar problems arise with :vsV/ireIess

“5 OECD, Consumption Tax Aspects of E-Commerce, p.13 US



telecommunications such as cellular phones, pagers or personal

communications networks. ‘Increasingly, wireless phone systems will act as hand-held
digital platforms - used for sending E-mail or faxes or connecting to the Internet. By their
nature, these services involve mobile consumers who generally are not in any fixed
location. Vendors may know where the billing address of their customer is, but may not
know where the "use" of the service occurs.*’

Furthermore, for many Web transactions, the vendor may be unaware of the
state the consumer resides in (and utilizes the product or service in). Web addresses
such as Consumer@aol.com do not typically identify the state of the customer's
residence or commercial domicile. Difficulties may also arise in determining the
jurisdiction(s) in which the taxable "use" of the property/service occurs where the
property/service is downloaded at one location but is utilized by the 'purchas'e'r in a
number of locations in different states. This is especially problematic for electronic
commerce where transactions can frequently be configured for the consumer to access
software or information from a remote server (in another jurisdiction) or download the
data directly onto the consumer's own computer.

Characterization of Sales

Sourcing rules may also depend on characterization of the sale. For instance, the
sale of a prepaid Idng distance telephone card may be treated as the sale of the card
itself (i.e., tangible personal property), or the sale of a service (i.e.,
telecommunications). If the sale of the card is treated as the sale of tangible personal
property, the sale occurs at the point where the card is purchased. If the sale of the card
is treated as the sale of a service, the sale occurs at the point where the

telecommunication is initiated.**®

2. Classification of Digitized Products

There is a view that the on-line supply of digitized products should not be treated
as a supply of goods, but presumably as a supply of services. We note that this is
inconsistent with the principle of neutrality, since products such as boocks, software,
images, music, or information may also be delivered in a tangible form which wbuld be
treated as goods. In this instance, we would encourage a policy that provides"that the

%8 Taxation of cyberspace part.2 US
“7 Taxation of cyberspace p.2. US
48 Taxation of cyberspace part.2 US
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rate of taxation should be consistent regardless of the method of delivery. If

digitized products are treated as services, then further guidance is needed to specify
which source of supply rules for services shall govern because there are many different
rules for different types of services.**

3.d.1..Distinction between Goods and Services

The cornerstone of the taxation of electronic commerce for VAT purposes is the
distinction between goods and services. This issue is one that is often argued in legal
and economics research. The treatment of software for VAT purposes forms the starting
point for this discussion. But is that also valid for software downloaded electroni:cally
from a network?

Art. 6 para. 1 Sixth Directive states that supply of services shall mean ‘any
transaction which does not constitute a supply of goods within the meaning of Article 5.
Pursuant to Art. 5 para. 1 Sixth Directive supply of goods shall mean the transfer of
tangible property as owner. No transfer of tangible property is involved in the electronic
transfer of software.360 Therefore; the download of software from a network does not
result in the supply of a good in accordance with Art. 5 para. 1 Sixth Directive.361 This
treatment applies to electronic commercial transactions of any kind since only electronic
‘bits’ of information are transferred through the Internet. In applying VAT to the transfer
of digitised products there is no difference between .software on the one hand and
literature, video and music on the other hand. In digitised form, such products are
intangible. In the context of electronic commerce the issue arises as to whether the
downloading of digitised products might be treated as a supply of goods under this
provision. The data of which digitised products consist are transmitted through the
network(s) in the form of electronic signals. However, there is a fundamental differénce
to electric currents and similar phenomenon. The items mentioned in Art. 5 para. 2 Sixth
Directive are intended to be consumed. The transmitted data is not. It stays in its
digitised form and can be copied an uniimited number of times. Thus, the data cannot
be assumed to constitute an electric current or the like.363 The downloading of digitised
products therefore does not give rise to a supply of goods under the provision of Art. 5
para. 2 Sixth Directive. Thus, according to Art. 6 para. 1 Sixth Directive the downloading
of digitised products from a network constitutes a supply of services.
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Place of Supply v. place of consumption

The place of supply is generally the place where the goods are when the
despatch or the transport begins. In order to eliminate the differences between
electronic supply of services within the EU and from third countries, the OECD 430 and
the EU 431 are focusing on taxation at the place of consumption. Unreasonable  tax
burdens will hinder the growth of the Internet, a medium with great potentiai for
contributions to the economic health of the states and the welfare of their citizens. If the
Internet is going to be a boon, it will also be a boon to the states. Any new public policy
should remove obstacles to achieving the maximum economic growth possible, enable
more Americans to use the Internet to take advantage of the rich resources in
information, communications, and computing technologies, and create the largest
possible marketplace for U.S. providers of high technology products and services.

It is assumed that European Commission staffers have gone back to the-drafting
table to come up with something that will please everyone. This is going to be really
difficult.

The answer probably lies in technology. Systems should be developed that allow
online vendors to easily handle VAT collection - in all countries - simply through
plugging into an online collection system. This is the solution being sought in the US,
where the Streamlified Sales Tax Project hopes to create a kind of ‘plug-and-play’ tax
collection system for online sellers. In the US, the system has to be simple because the
States are unable to compel most online vendors to collect tax. The vendors will have to
do so voluntarily. To attract voluntary participants, the States must have an attractive
system.

. The States have already developed a legal framework under which streamlined
online tax compliance will go forward. This is at least one step ahead of the Europeahs.
The States have not yet addressed online compliance related to digital pfbdlucts.
waever, because at least half of the States currently collect sales tax on digital
products this is an issue that will have to be worked on. B

State and local governments have a responsibility to create an environment that
will facilitate economic growth and make available to its citizens the many benefits new
technology has to offer.®® If the States are _succes’éfully in putting into plaé:e a

8 Glic, Discussion Paper, p.11 US
%0 CAYO Carol, Straight Talk:Internet, Tax and Interstate Commerce
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streamlined system of online tax collection, and if they are able to

successfully deal with the issue of digital products, the Europeans may be able to adapt

these systems to collect VAT.*!

1\ BASU S, Taxation of E-Commerce, P.16
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PART 4. EUROPEAN UNION AND TAXATION OF E-COMMERCE

Ch.1.. Taxation, Tax Harmonisation and European Union

The process of regional integration is gradually gaining importance in the world.
Countries having common interests in geographically proximate areas tend to set up
regional economic and commercial associations.*>? Today, according to some authors,
the European Union goes gradually to a federal structure.** In the history also, we can
see many exertions —many also include use of power- for unification or integration of
Europe. The idea of unification of West European countries advocated by many
historians, philosophers, politicians and jurists from 14™ century till today.*** After World
War |l the idea reappeared stronger than ever. After the Messina Conference which
started in 1955, the original six members of the European Coal and Steel Community
signed the ‘Treaty Establishing European Economic Community’ on 25 March 1957 in
Rome™®® and a new hope spread over the continent.

From the beginning it was clear to everyone that the process of integration would
be gradual, it would take a long time and it would suffer periodic setbacks. Due to this
perception, the integration was based on a strategy of achieving first the simplest goals,
postponing to an undetermined future the projects which cover controversial matters.*®

The European Union is a sui generis international organisation in connection with
its targets and with its organisational structure to reach them. It is neither only an
international organisation nor a federal state. it is a supranational body that has its own
constitution, which has a legal identity independent of its members’. The member states’
sovereignty is restricted in the areas which fall in the scope of The Union itself.*’

42 DARTAN M., The Economic Co-Operation’ Organisation(ECQ) Reality or Utopy?, Marmara Joumal
of European Studies, Vol:8 No:1-2,200 p.205

43 OZCAN M., Emniyet Tegkilatmm AB’ne Uyum Siirecinde Yontem Sorumu, Turkish Ioumal of Police
Studies, Vol:2(7-8) p.137, Ankara, 2000

454 KOKTAS A., Avrupa Birliginde Iggilerin Serbest Dolagim Hakk, p.9, Nobel Yaymlan Ankara 1999

45 KABAALIOGLU Haluk, Turkey and The EU: Converging or Drifting Apart? Marmara Journal of
European Studies, Vol:7, No:1-2, 1999 p.109

6 VERLOREN P. And KAPTEYN P.J.G., Introduction to The Law of European Commumty, le 4
Gommnley, 2nd Ed.1989

47 OZCAN M., Avrupa Birliginde Fikri ve Sinai Haklar, p.25, Nobel Yaynlan, Ankara 1999
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One of the main objectives of the EC is to abolish all obstacles to the free

movements of goods, capital, people and services within the Community.**® By this way
and by abolition of trade barriers among the members and completion of a customs
union, a common, perfectly competitive market should be possible.*® But it was also
clear that differences among tax systems of the members of the Customs Union are one
of the most important impediments and one of the most difficult to alleviate -because it
is accepted to be directly related with the full sovereignty of the members-. In this point
there were three approaches for tax harmonisation in the common market. Firs{,‘ the
‘equalisation approach’ argued that the member states should agree to a sinéle taxation
system and to single rates or a range of tax rates. Second, the competitive approach
~defended not to interfere with national sovereignty and leaving the tax policy to the
member states. Thirdly, the differentials and co-ordination approach recommends tax
policy is to be left to member states but the Community take some measures for
effective coordination and for distortion of competition. “®°
The differences in taxation systems may hinder free movement of goods,
persons, capital and services by distorting the competition. Particularly the destination
| principle in consumption taxes may cause protection of domestic goods against foreign-
imported- goods by practising high rates of taxes to imported goods. As a result the
harmonisation of taxes is the only way to prevent the impediment of free circulation in
an economic union**' The EU has no Tax Administration Body, and there are very very
few taxes that the community itself practices to the citizens, the right of taxation is one
of the areas which the member states has the only control and full sovereignty. Raising
revenue is a cherished aspect of national sovereignty. Transfer of this power to the
Community is a very visible and to some alarming manifestation of diminution in
national sovereignty.*®? But in addition to this by the measures taken at the Community
level and by the policies accepted further and further the sovereignty of mémber states
are being restricted day to day. Today it can be told that there has been a Community
tax law different from the intemational tax law and tax laws of member states.*® |

“® OZCAN M., Avrupa Birliginde Fikri ve Sinai Haklar, b 2, Nobel Yaymiar, Ankara 1999

49 Tax Harmonization book, p.117

0 ZUDOGRU 0.1, Harmonisation of Direct taxation in The EU, p.4, Working Paper, 2001

%! SOYDAN YALTI B. , Hizmet Islemlerinde KDV,

“ WEATHERILL S. And BEAUMONT P., EC Law, Penguin Books, Second Ed., London 1995, p.421
%3 SOYDAN YALTI B., Hizmet Islemierinde KDV,
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Art 95 of the TEC states; 'no member state shall impose... on the

products of other Member States...any internal taxation...excess of....similar domestic
praducts.’ Article 95 forbids internal taxation that discriminates against goods imported
from other member states. However it goes no further than a rule against discrimination;
it does not ensure equalisation of tax treatment between member states. Tax regimes
remain different state by state, subject only to a requirement of non- discrimination.

In general the tax systems of the member states are still dissimilar and they
reflect important differences between the member states’ economic and social
structures and policy objectives. _ | |

The Treaty on European Union (TEU 99), signed on 7 February1992, marked a
significant step towards a more integrated Europe.®® It specifies that ‘ the
harmonisation of legislation concerning turnover taxes, excise duties and.other forms of
indirect taxation ' is a principal objective of the Community, and that laws in general-
including tax law- should be approximated to the extent necessary for the ‘functioning of
the common market.'(TEU 100)*® The general aim of tax harmonisation is to be fiscal
neutrality defined as equal treatment for domestic production and imports from member
countries. Issues about optimum taxation are not considered. The complexity of the
problem and the widely held principle of ‘no taxation without representation’, which
makes tax sovereignty one of the fundamental components of national sovereignty-
which is accepted-as a basic component of democracy according to almost all
constitutions-*, meant that rather little could be achieved, and at a slow pace.*®

From 1969, six Directives set up VAT as the common sales tax of the
Community. Tax harmonisation at the going phase of integration in the EC meant
adopting only a common structure, but no attempt was made to impose on the members
a common VAT rate. Acting on the axiom that fundamental changes in the tax field
impinge on the prerogative of national parliaments, the Community based tax
harmonisation on the operational principle of structural uniformity first and rate
equahsatlon later. The sixth Directive of 1977, on a uniform assessment for VAT aimed
at closer structural harmonisation by introducing a common list of taxable actwnt:es and

44 WEATHERILL S. and BEAUMONT P., EC Law, p.396, Penguin Books, Second Ed., London 1995
45 CEBECI M.,1ZCi R., The European Union on the Eve of 21st Century, Marmara Journal of European
Studies, Vol:6, No:2 1998, p.73

466 Tax Harmonisation book p.122

%7 GOZUBUYUK §., Anayasa Hukuku, Turhan Kitabevi, 8th Ed., Ankara 1999, p.69

%8 Tax Harmonisation, p.122
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exemptions. It also specified a common tax threshold, a lower limit of exempted

transactions.*®®

As a conclusion, today every member state has the sovereignty of right of
taxation and the Community itself can only requlate the main framework about tax
Issues. Taxation is increasingly recognised as being a crucial factor for growth and job
creation in Europe. For this reason Member States are to be called for -further co-
ordination on taxation.*® Also it is clear that a fundamental harmonisation of tax laws is
needed to deal with the increasingly integrated economy of e-commerce.’! Efforts of
Community bodies on the taxation of electronic commerce must also be evaluated
within this perspective.

Ch.2.. European Union’s Work on Electronic Commerce

2.a.. General

The European Union is by far the most active of all international organizations in
developing directives and policies impacting the information economy. Their directives
shape the economic climate and actions of the industrialized:nations of Europe. The
professional staff of the Commission, based in Brussels has been very aggressive in
identifying and acting on policy issues for the Information Society. The EC administers,
through various directorates general, funding for IT research and development. Several
Commission directorates general (DG) have jurisdiction over issues impacting the
information econonty and the Internet. DG XV is concemed with the internal market of
Europe and financial services issues. This DG is managing the development of Europe
single currency policies. DG XXI handles customs and indirect taxation issues (i.e. a
duty free internet environment would concern them).*2

The European Commission seeks to promote electronic commerce with all
means available. The Europe Union has an attractive starting position, with its internal
market of 370 million people, one single currency and the future expansior"s:’ of the
Union. ¥

“® Tax Harmonisation, p.130

47 MONT! Mario, EMU Taxation and Competitiveness, Kangaroo Group Conference, 27 Nov 1998,

London

4\ SOMMERS L.Robert. The Future of Intemet Taxation, The San Francisco Examiner Newspaper,

November 14, 1999

“Zfames A Johnson, Report on  Intemational  Organizations,  March,1997,

wwwnl: nist. gov/pbs/nt]_org.htmi, ‘ :
3 Timmers Paul , European Commission, information Society Directorate General, E-Commerce: A

Challenge for Europe, www.ispo.cec.be/ecommerce/answers/challenge.html



_ 118
Furthermore policy papers have been adopted about taxation (especiaily

VAT, although these consider principles only until now). In addition agree_lﬁent exists
that there should be no customs on services provided via the Internet (althoUgh the
international discussion has not yet been concluded about the exact definition of a
service — does this also include the online delivery of a book in digital form?).

2.b.. On Taxation Issues

Commercial use of the Intemnet continues to expand. ¥ By the effect of it, over
the last two decades, the interdependence of the markets and production in different
countries has gained momentum. A number of forces drive this phenomenon of
globalisation. Globalisation is an opportunity to seize. It holds out new opportunities for
the entire global community. But it is also true that technological progress and
globalisation exert pressure, on enterprises and on countries, to maintain and improve
their competitive position.*” Information technologies are one of the main and most
important factors of the new era.*® .

Insofar as taxation is concerned, the changing environment means that couniiies
must fight to continue to make their tax systems competitive. Globalisation and e-
commerce in particdlar have highlighted deficiencies in existing tax systems world-wide
and forced administrations to accept that many of their problems can only be resolved
by closer co-operation.*’”

The European Community’s responsible bodies- are eager on electronic
commerce related taxation issues. They are actively participating with other states or
other international organisations about the subject. At the first hand we want to name
the publicised documents which lay foundation about the legal structure of the issue.
Then we will examine how these documents shape the taxing of European Union of
electronic commerce. The official documents on taxation of electronic cd‘hrrié‘rce are
namely; 3

1-) European Commission, Directorate General XXI, Working paper on Infjirect
Taxes and e-commerce, Brussels, 8 June 1999

4 RICCI Jonathane, E-Commerce and Non-Resident Aliens, JL. & TECH. 7 (Fall 1999)
<http://www.richmond.edu/jolt/v6i2/article2.html>.

475 ABEELE V. Michel, Taxes Without Borders, World Tax Conference, Tampa, USA. ,27 February,
2000, europa.eu.int/ ecommerce/speeches/ vda_tampa_en.htm

5 {1.YASOGLU E., Tark Bilgi Teknolojisi ve Gamrak Birligi, Iy Bankas: Yaymlan, Temmuz 1997
Istanbul, p.7 )
i BOLIgESTE]N F., Taxation Policy in The European Union, Inst. Of European Affairs, Dublin,
Ireland, 29 May 2001, europa.eu.int/ispo/ecommerce/speeches/29may200liea_en.htm



119 - _
2-) European Commission's Communication to the Council of

Ministers, the European Parliament and to the Economic and Social COmmittée on
Electronic Commerce and Indirect Taxation.

3-) European Commission DG XXI/98/0359 Working Party No | — Interim report
on the implications of electronic commerce for VAT and Customs

4-) European Commission Proposal of June 7, 2000 for a ‘Regulation amending
Regulation (218/92/EEC) on administrative co-operation in the field of indirect taxation
(VATY

5-) European Commission Proposal of June 7, 2000 for a Directive amending
Directive 77/388/EEC as regard the value added tax arrangements applicable to certain
services supplied by electronic means.’

6-) European Commission Proposal for a Directive of November 20, 2000
amending Directive 77/388/EEC with a view to simplifying, modernising and
harmonising the conditions laid down for invoicing in respect of value added tax.’

7-) European Commission Communication of February 9, 2001: 'Electronic
Commerce and Financial Services'® “

In its Communication “A European Initiative in Electronic Commerce’
COM(97)157 the Commission stressed the need to ensure a clear and neutral tax
environment and the importance of implementing tax rules which avoid market
distortion: “in orderto allow electronic commerce to develop, it is vital for tax systems to
provide legal certainty (so that tax obligations are clear, transparent and predictable)
and tax neutrality (so that there is no extra burden on these new activities as compared
to more tradlt/onal commerce).lt also stated that VAT, as opposed to any new form of
tax, is approprlate to electronic commerce, just as it is to more tradmonal ways of
conducting business.*®

Paul Timmers from lnforfnation Society Directorate General of EU commission
makes a self-evaluation:’ it is questionable whether action is radical and fast enough.
. The development of the digital economy, and correspondingly of intemaiibnal
competition, are procéeding at the pace of a high-speed train, while new legislation és
well as industry-wide acceptance of codes of conducts takes time. Probably we will
have to wait long for a world-wide legisiative fraknework. Internet entrepreneurs move
fast ahead and build on the basis of their ‘first-comer ad\)antage’ their new im'peridrﬁs,

“® Dont Panic p.70
4P Commissions Communication on Indirect Taxes and E-Commerce
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while the legislative and self-regulatory framework evolyes only gradually.

Success stories are well-known from the online book world and from the travel world.
In Europe in a very short time unmistakably much has happened in electronic
commerce. Businesses and consumers have reacted with a bout of enthusiasm and

political backup is increasing steadily. However, despite these good signs....the clock is
&7

LN

After a slow start, electronic commerce (e-commerce) is taking off in Europe.

ticking away.’*° %
W
2.c.. US-EC vision of the development of electronic commerce 7 \»°

People are going on-line at unprecedented rates and on-line shops are popping up left
and right. A business card without an e-mail address is becoming rarity. Nevertheless,
there are still a number of barriers preventing many small and medium sized enterprises
(SMEs) from going on-line-and causing consumers to be wary of shopping on line. The
law is one of them.®'

Many existing SMEs are confused by e-commerce-related law and so are
_reluctant to go on-line. They are often established companies that have been doing
business for years, if not generations. But their business has always been local.
Suppliers are local. Customers are local. And, of course, the law is local. They know
that when they put their business on the web, suppliers and customers could come from
anywhere in the world — and that translates into a whole new set of laws to deal with. %2

The Internet -was originally set up and controlled by the US Department of
Defence and developed as a tool for communication and exchange of information within
the academic and research communities. In the last few years, due to the increasing
availability and affordability of personal computers and telecommunication services, its
use has become global and there has been an explosion in the level of Internet traffic.
Although the Internet is at present primarily a communication tool there is much
evidence that the business community is increasingly éware of its potential use as a
marketing and sales medium. At the moment, there is a considerable level of
advertising of products and services but little evidence of large-scale commerce being
conducted over the networks. )

However, with the ever increasing sophistication of the networks, and in
particular with regard to increasing transmission speeds and the development of secure

“ Timmers Paul , European Commission, Information Society Directorate General
“! Dont panic p.3
“2 Dont panic p.3
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means of payment, it can be predicted that over the next year or so there will be

a rapid expansion of sales of goods and services via this medium.

The United States Treasury policy statements early in 1997 stimulated the high
profile debate that has been taking place, both within the EU and at international level
regarding these developments. Broadly speaking, it recommended allowing e-
commerce to develop, as far as possible, without regulation and without any additional
taxes. In July 1997, the US President announced a formal initiative and at the same
time released a report, “A Framework for Global Electronic Commerce”. All this
culminated in an. EU-US Summit, on 5 December 1997, at which a joint statement on
the subject was agreed and issued. The concerns of EC indirect tax authorities were
voiced during this debate and the drafting of the joint statement. It was made clear that,
aside from revenue considerations, it would be essential to be able .to apply VAT to
trade over the networks in order to avoid distortion of competition with similar
conventionally traded products. Anticipating these developments, Commission raised
these issues at a meeting of the Directors General, Customs and Indirect Taxes, which
took place on 26 March 1997 and was the starting point for Community action to
determine the future indirect tax treatment of e-commerce. All participants were of the
opinion that the potential impact of e-commerce on Customs and VAT would be such as
to justify thorough analysis as a matter of priority. Accordingly, Member States pledged
support for a review of Customs and VAT legislation in the light of these developments
and where necessary to propose relevant modifications. In June 1997, the Commission
started in the N° 1 Working Group to study these problems.

There has also been considerable activity in the OECD in a number of fields
concerning development of the networks and e-commerce. Within the Committee on
Fiscal Affairs, the Special Sessions on Consumption Taxes has been considérir)g the
potential problems for indirect tax systems ari‘sing from e-commerce. A sub-g%oup,
starting work in July 1996, made a study of potential distortions of competition \}i/hilch
could arise as a result of different tax treatment of transactions between OECD'member
countries. The sub-group is to continue with its work with a view to preparing the grbuhd
and making proposals for the framework guidelines to be put to ministers at a meeting
in Ottawa in October 1998. The Commission and a number ef?f EC Member States are
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represented on this sub-group which should avoid any duplication of work in

preparation for the Ottawa Conference.*®

Ch.3. Legal Analysis

Regulation is not an end in itself. This has already been recognised in the
Commission’s Communication on electronic commerce, which proposed the prmcnple of

"no regulation for regulation’s sake". _

Regulatory uncertainty resulting from the scope of current definitions; the way
they are applied or whether they fit changing market structures or service characteristics
could constitute an important barrier to investment by market players.

Furthermore, within Member States barriers could result if similar services were
regulated differently, for -example on the basis of the platform over which they are
delivered.

In other cases, the characteristics of services in the future may mean that they
straddle more than one regulatory area on the basis of current definitions. This may
result in a disproportionate regulatory burden on certain services.

The process of obtaining regulatory clearance “in all Member States and
potentially from different regulatory bodies for a particular package of services may
create substantial overheads for those wanting to dperate on a pan-European basis.

If Europe can embrace these changes by creating an environment which
supports rather than holds back the process of change we will have created a 'pov&}ferful
motor for job creation and growth, increasing consumer choice and promoting cultural
diversity. If Europe fails to do so, or fails to do so rapidly enough, there are real risks
that our businesses and citizens will be left to travel in the slow lane of an information
revolution which is being embraced by businesses, users and by Governments around
the World.

3.a..Guiding principles ) |

The Commission’s approach to the question of taxation of e-commerce has been
motivated by two factors — protection of tax revenue and ensuﬁng that the deve/opﬁéent
of e-commerce in the E.U. was not hindered by a distortive or disadvanfageous tax

3 EU COMMISSION XX1/98/0359 Working Party No I — Interim report on the implications of electronic *
commerce for VAT and Customs
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regime.*®* Finance ministers in ECOFIN agreed on the underlying principles.

These guidelines continue to form the basis of the Commission’s work on taxation of e~
commerce. The key points (for the purposes of this note)'provide that:

-no new or additional taxes need to be considered at this stage and that, in the
field of indirect taxes, all efforts should be concentrated on adapting existing taxes —
specifically VAT — to cope with the developments of e-commerce;

-a supply that results in a product being placed at the disposal of the recipient in
digital form via an electronic network is to be treated, for VAT purposes, as a supp?j/ of
services;

-services supplied for consumption within the E.U. should be taxed within the
E.U. and those supplied for consumption outside the E.U. should not be subject to E.U.
VAT but deduction should be aliowed on related inputs.*®

The tax system should also provide legal certainty, simplicity and neutrality. The
Commission set up a number of guidelines for realization of this objective in its
Communication on Indirect Taxes and Electronic Commerce. We cite them here
because of their importance;

Guideline 1: No new taxes: The first guideline has been formulated to reflect the
basic concept that existing taxes_should apply to electronic commerce: 1. In the field of
indirect taxation all efforts should to be concentrated on adapting existing taxes and
more specifically VAT to the developments of e-commerce. No new or additional taxes
are therefore to be considered.

Guideline 2: Electronic transmissions as _services: 1t is the policy of the EU to

consider products ordered and delivered on networks to be services. E.U. VAT
legislation makes a basic distinction between the supply of goads and the supply of
services. All types of electronic transmissions and all intangible products delivered by
such means are deemed, for the purposes of EU VAT, to be services.
Guideline 3: Ensuring neutrality: The E.U. VAT system should ensure- that

-Services, whether supplied via e-commerce or otherwise, which are supphed for
consumption within the E.U. are taxed within the E.U., whatever their origin.
-Such services, supplied by EU operators for consumption outside the E.U. are not
subject to VAT in the E.U. but VAT on related inputs is eligible for deduction. The above
guideline does not prejudge fhe rules that will be applied within the E.U.

“ Commission’s Working Paper on Indirect Taxes and Electronic Commerce, Brussels, 8 June 1999
5 COM (98) 374 final
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Overall, this guideline represents a  significant change compared to the

present situation. It would mean that all services delivered on-line from non-EU sources
to private individuals in the EU would be subject to VAT and that all such services
exported from the EU to other countries would be free of VAT. This would ensure tax
neutrality between EU and non-EU supplies. To preserve tax neutrality between offline
and online deliveries, it would mean that, unlike now, services delivered by traditional
means, such as telephone, or fax, from non-EU sources to private individuals in the EU,
would also be subjected to VAT.

Guideline_4: Making compliance easy: The credibility of any system of taxation
rests on its practicality, and the feasibility of its implementation. There should. be

certainty about the rules and compliance should be made as simple as possible to avoid
unnecessary burdens on business. Also there must be assurance, both from the point of
view of the businesses concemed and the tax authorities, that the tax can be controlled
and collected efficiently and effectively. The global nature of these commercial activities
has to be taken into account and international consensus and co-operation should be
sought to create the right tools to make compliance easy.

Guideline 5: Ensuring Control and enforcement: Rules should be restricted to a

minimum and disproportionate obligations avoided in order to allow e-commerce to
flourish. However, at the same time, there must be assurances that the tax can be
controlled in an effective way. The tax system and its control tools must ensure that
taxation is enforceable on supplies of services received within the E.AU., via e -
commerce, by both businesses and private individuals.

Guideline 6: Fagcilitating tax administration; If businesses are to have confidence

in a tax system it must be capable of being applied fairly and with certainty and in a
manner which allows the full benefits of e-commerce to be realised. By the same token,
it is essential to ensure that, in the field of e-commerce, compliance burdens Qrg no
more onerous for EU operators than they are for non-EU operators. Pépéﬂess
electronic invoicing will be a characteristic of electronic commerce and must be
authorised for VAT purposes for transactions within .the E.U. Subject to uniform EC
conditions, fiscal administrations should provide for operators, participating ‘ih" e-
commerce to discharge their fiscal obligations by means of electronic VAT declarations

and accounting.*®® ) -

8 Commission Communication on Indirect Taxes and E-Commerce p.3-6
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3.b..Main objectives

The networks are opening up opportunities for individuals to by-pass the more
traditional ways of doing business around which tax schemes are_:c.‘:urrently constructed. ft is
therefore necessary for tax authorities to understand fully how t?ve new environment will
develop both technically and organisationally. Changes will be necessary to adapt the
existing systems and procedures to prevent loss of revenue and to ensure that there is
no discrimination between businesses using the new technology as opposed to those
continuing to trade conventionally. What makes this difficult is the lack of certainty over
the way in which the networks will evolve in the field of commerce. In particular the
nature of the regulatory framework is not yet clear. However, it is of paramount
importance for tax authorities to intervene at the earliest opportunity, to influence their
structure and cdntent, so that they can be accessed and used in bringing tax to account
in the appropriate place and to ensure compliance. Of course it is necessary o state
broad objectives for a tax regime to be applicable to e-commerce and at present it is
assumed that the principles of the VAT system will be applicable, the mechanism being
adjusted as necessary. However, at this stage it would be premature to decide on any
particular legislative scheme without having a clear view of how it can be managed in
practice. The purpose of the study to date has been to investigate the structure and find
out as much as possible about the way in which e-commerce will develop. Existing VAT
principles and admihistrative techniques are being examined to see the extent to which
they could be applied or adapted to suit the new circumstances.*®’

There are three main criteria for the realisation of the objectives

Consumption - VAT is a tax on consumption and there is a broad consensus of
opinion that this is the principle that should be applied to transactions which take place
over the electronic networks in what can be described as a global, borderless, virtual
marketplace. The problems of taxing such supplies are therefore also global and SO
should be the solutions. The immediate task for the EU is to find a suitable deﬁmffion of
consumption and to be able to apply it to all supplies that are deemed to be "consumed"”
within the territory of the Member States, including those made on-line via the networks.
The problems are not so pressing with the types of supply which are simply arranged
over the networks but are delivered in a tangible form as goods — it is possible to deal
with these using traditional techniques and controls. Tbe mair difficulties are in the field

87 XX1/98/0359 Working Party No 1 - COMMISSION - Interim report on the implications of electronic
commerce for VAT and Customs
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of on-line services and "virtual” goods, such as music video and software, which,

being delivered digitally, are intangible and not susceptible to physical controls.
Nevertheless, it was agreed that the working groups needed to consider all aspects of
e-commerce and to look at its interaction with traditional trading methods.

Neutrality - Tax should accrue at the final stage of consumption and not be a
burden at the stage of production or distribution. |

Distortion - To avoid distortion, the tax system should, in theory, ensure that a
purchaser of a supply in a particular country would pay the same tax whether he
purchases his supply from a domestic source or from a supplier in another country. In
practice, because of lack of rate harmonisation, under the existing VAT system this is"
not always the case. However, where e-commerce is concerned, it will be necessary to
ensure that there is no difference between the tax treatment of a supply. made using that
medium compared with the same supply effected by conventional means.*®

3.c.. The problem with e-commerce

Due to limitations of available technology, providers of services have until
recently made most of their supplies to customers inrh their own country. In those
circumstances a simple place of supply rule was all that was necessary to define the
place of taxation of such supplies. However the situation is rapidly being transformed by
the developments in communications technology such as the Intermet. This has created
the potential for large scale international commercial activity with the possibility that
suppliers in any country can provide goods and services to customers in any other
country.

Clearly with the advent of e-commerce, the relatively small amount of disi’brtion
which currently exists, due to the non-taxation of supplies from non-EU countries for EU
consumption by private persons, is likely to become a serious problem unless a
satisfactory way of taxing such transaction is found. 489

A more radical argument is that; ‘Unilateral national measures are no Ionger
acceptable in tlmes of electronic commerce, all Member States’ option in the 6% VAT
Directive should be replaced by binding uniform rules. It is contrary to the .idea of a
Single Market that each Member State applies VAT law differently. Each deviation fro‘m

438 XX1/98/0359 Working Party No I - COMMISSION - Interim report on the implications of electronic
commerce for VAT and Customs
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a “common” legal environment increases compliance cost and renders trade more

difficult. Even if it was necessary to find some compromise solutions when thé‘ e
Directive was introduced, because tax administrations and taxpayers would not have
been able to handle too many changes at once, this argument is no longer valid.
Member States had more than twenty years to recognise European Law and to adapt
their differing legal systems.”*®

3.c.1..Direct Taxation

It is unlikely that e-commerce will have any significant impact on direct taxation
(e.g. income tax, corporation tax and taxes on profit) in practice.

The fundamental beauty of the Internet, from the perspective of those who wish
to minimise their tax administration, is the ability to perform transactions at a distarice.
Selling electroni'cally is arr obvious opportunity for a business to either reduce or avoid a
tax footprint outside the country where it is resident. A business will still be liable to tax
where it is resident, but it does not necessarily have to have a taxable presence
elsewhere to meet its commercial objectives.

Web sites and servers through which sales are made cannot constitute a taxable
presence in another country. A web site alone is not a fixed place of business and so
does not create a taxable presence in another jurisdiction. Only if the business to which
the web site belongs also owns or rents the server, and if the activity carried out via the
web site is not within the normal exclusion for preparatory or auxiliary activities, will a
taxable presence exist. In this instance, using an ISP to host a site allows a company to
avoid having a taxable presence in any other country.*" |

3c.2..Indirect Taxation

There are however important considerations for indirect taxation (e.g. Value
Added Tax or sales tax) such as when different rates of tax apply to goods and to
services. A book (a product) may attract one rate of tax, but in digital form be
considered a service by the tax authorities and thus attract a different rate of tax. It
should be noted that the EU recognises digitally delivered products such as software,

digital music, digital books, etc as services.**?

%0 K ORF Ralph, Six Thoughts on the VAT Treatment of E-Commerce, PWHCoopers, Munich +
“! Don’t Panic Do E-Commerce
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VAT(Value Added Tax)

The Internet enables companies to reach customers without regard for national
boundaries. That said, cross-border sales must nevertheless comply with specific
indirect taxation rules like Value Added Tax (VAT) and withholding taxes. Payment of
VAT is determined based on what, where and fo whom goods and services are soid.
The rules within the European Internal Market differ for goods and services.

VAT on Goods

The VAT liability on supply of goods is determined by the physical mevement of
goods when a sale takes place and by the status of the customer. The way goods are
taxed in respect of VAT is not affected by the growth of the Internet. The existing VAT
system applies to goods purchased electronically and then delivered by traditional
means.*®

VAT on Services

The Internet is not only an efficient order management medium, but alsc a means
of delivering a product itself. Customers can conveniently download any form of
software such as digitised music or games, or other intellectual property such as
training material or consultants’ advice. Such products are, from the perspective of EU
VAT legislation, classified as supplies of services and so taxed as services. Moreover
the EU mail order rules regarding tumover thresholds do not apply.

The current VAT rules for services do not adequately adciress the suppiy of
services delivered on-line by digital means, notably in the case of services traded
between EU and non-EU countries. This is because services delivered on-line by digital
means were simply not envisaged at the time the current VAT legislation was
established.*®* At the time of writing, electronically delivered services originating within
the EU are always subject to VAT irrespective of the place of consumption, whilst those
from outside the EU are not subject to VAT even when delivered within the EU. This
situation has the potential to constitute a major distortion of competition and to place EU

“SCHULZE Corinna, Don’t Panic Do E-Commerce Published by the European Commission’s
_ Electronic Commerce Team (Information Society Directorate General)

“3 SCHULZE Corinna, Don't Panic Do E-Commerce, p.58, Published by the European Commission’s
Electronic Commerce Team (Information Society Directorate General) ;
44 BOLKESTEIN F., A Changing Approach to Taxation With the Development of E-Commerce,
Netherlands The Hague, 14th September 2000



129
service providers at a disadvantage in relation to non-EU service providers.

However, this could soon change.*®

The European Commission has presented a proposal for a directive to modify the
rules for applying VAT to certain services supplied by electronic means as well as
subscription-based and pay-per-view radio and television broadcasting. The objective of
the proposal is to create a fair market for the taxation of digital e-commerce in
accordance with the principles agreed at the 1998 OECD Ministerial Conferenlée. A
basic principle of the EU VAT system is that no new or additional taxes are needed for
e-commerce. Existing taxes should be adapted so that they can apply to e-commerce.

The proposal mainly concems the supply, over electronic networks (i.e. digital
delivery via the Internet), of software and éomputer services generally, as well as
information and cultural,- artistic, sporting, scientific, educational, entertainment or
similar services. But some evaluates this is a negative attitude. Kenneth Dam says:
'Unilateral proposals such as the EU's may encourage others to take unilateral
measures, rather than waiting for the global consensus that can be developed through a
more deliberative and inclusive process,"*%® 7‘

The proposal will ensure that when these services are supplied for consumption
within the European Union, they are subject to EU VAT, and that when these services
are supplied for consumption outside the EU, they are exempt from VAT. The proposal
also contains a number of facilitation and simplification measures aimed at easing the
compliance burden on business.

Non-EU operators would only have to register for VAT purposes where they
undertake business-to-consumer transactions (a different regime applies to business-to-
business). Where their annual sales to consumers in the EU exceed a minimum
turnover threshold of 100,000 Euro, non-EU operators would be required to register for
VAT purposes, but 6nly in a single Member State (they could choose any Member State
where they supplied services). They would then.charge VAT at the rate a’pplicable in the
Member State they have chosen and only have to deal with a single tax adminiéﬁaﬁon
within the EU. 7 |

5 SCHULZE Corinna, Don’t Panic Do E-Commerce, Published by the European Commission’s
Electronic Commerce Team (Information Society Directorate General

% Reuters News, February 12, 2002, www.reuters.com

47 SCHULZE Corinna, Don’t Panic Do E-Commerce, Published by the Furopean Commission’s
Electronic Commerce Team (Information Society Directorate General) P
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There are also contrary ideas for VAT treatment of electronic made

supplies; a citation expresses worries about the subject. ‘'The VAT treatment of
electronically made supplies as services leads to unnecessary difficulties already when
determining the place of supply and should be reconsidered critically. The treatment
e.g. of the supply of software as supply of goods is not excluded by the 6" Directive, as
is evidenced by the examples in Art. 5 par. 2. The determination of the pllacer of supply
of goods is far easier than that of services. Only with regard to Distance selling the
qualification of the customer does play a role, whereas it does quite often regaﬁding
services. The practical problems of tax collection are the same in both cases, but at
least the theoretical determination of the place of supply is easier if electronic supplies
are seen as supplies of goods."*%®

2.a.. Place of supply

Place of supply rules determine where different categories of services are
deemed to be taxed. The existing rules contained in Article 9 of the Sixth Directive are
based on a number of different criteria. - place of supplier's or customer's
establishment, place of performance, or of use and enjoyment, etc. — are all concepts
used, in effect, to determine the place of "consumption" of services.

In the past, there has been little demand from EC private persons for supplies of
services from non-EU countries which is why, under the existing rules; there is little or
no provision for taxing supplies of such services. However, as we have recently seen in
connection with telecommunication services, advances in technology have led to the
globalisation of the market enormously increasing domestic consumption of services
from sources outside the Community. New rules have been needed to complement the
existing place of establishment rule in an attempt to ensure that all such services are
taxed in the EC where they are enjoyed or used. However there is little evidence that
effective control is capable of being exercised over supplies to private indiyiduéls under
this regime. Similar, but more serious, problems could be encountered in the ﬁeld of e-
commerce, which is likely to cover a wide range of product, and for that reaébh much of

the debate in the working groups has been fopused on the place of supply rules and

%8 KORF Ralph, Six Thoughts on the VAT Treatment of E-Commerce, PWHCoopers, Munich
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relevant aspects of Article 9 which do not always ensure taxation at the place of

consumption. *®®

2.b.. Possible consumption criteria for e-commerce

There are a number of possibilities, depending on the characteristics of the
supplies, to deem where "consumption” takes place.

Criteria:
1.. The territory of the country of establishment or permanent residence of the
customer
2. The territory within which the performance of the services takes place
3. The territory within which the customer benefits from or enjoys the services
4. The territory of the country to which the invoice is sent
5. The territory o{_ the country from which the invoice is sent

This list is not-‘exhaustive; other criteria can be envisaged and some others may
emerge from the networks themselves as the frameworks are developed.

At present there is no obvious choice because of the uncertainty which exists
over the availability of means of control of the e-commerce networks.

Up to now, for international services, it has proved more practica'l to designate
the place of supply (consumption) either as being in the country where the service is
enjoyed or used, or where the benefit is received by the customer. For the generality of
services this could be achieved by designating the place of supply by reference to the
establishment or fixed abode of the customer. However, it is not feasible to propose any
solution to the problem of taxing services without also considering where and by whom
the tax should be accounted for to the fiscal authorities and whether, in practice, they
will have the necessary tools to secure compliance.>®

Some jurists stress an additional difficulty in determination of place of
consumption. Ralph Korf argues that-In determining the place of consumption, a logical
rather than a physical place needs to be established, this requireé legal fictions or
assumptions to which proof of the contrary is not admitted. It is '(at least theoretically)
possible to establish the physical place where a good is consumed. This is not poséible
regarding services. The “place of consumption” is a scientific construct which cannot be

**® EU COMMISSION XX1/98/0359 Working Party No I - Interim report on the implications of electronic
commerce for VAT and Customs

5% EU COMMISSION XX1/98/0359 Working Party No I- Interim report on the implications of electronic
commerce for VAT and Customs



132
measured by facts. it might be possible, albeit difficult; to determine where the

customer is at the moment he receives the supply. That place, however, cannot always
be used as a place of taxation because it depends on pure haphazard. Therefore,
criteria need to be established according to which a certain place is deemed to be the
place of consumption, regardless of whether this the place of actual consumption or
not.>’

2.c.. Taxable person

Under the existing VAT system there are two alternatives for bringing tax to
account on supplies from abroad, the first being to require the supplier of the services to
account for the tax to the country of supply, either directly or through a representative.
The second is to require tax to be accounted for to the authorities by the recipient of the
supply. The latter is possible where the recipient is a taxable person but self-
assessment is hardly feasible where customers are private individuals. It is "also
predicated on knowing the tax status of the customer. This will not necessarily be the
case in the worid of e-commerce.

Therefore , serious doubt arise as to its practicability for traders and whether it
would be possible to control and enforce in view of the potential difficulties of locating
the parties involved.

For -transactions with private persons, it has been suggested that one fiscal
representative could be appointed for all the Community trading activities of a non-EU
trader. This fiscal representative could declare the tax to any of the Member States,
where activities take place, according to the rates in those countries. However, at
present, the concept of ﬁséal representation is not implemented everywhere. The use of
a single fiscal representative for all EU activities would be a more favourable scheme
than the current telecommunications scheme where several fiscal representatlves may
be needed More work need to be done to test whether this mechanism would be a
suitable tool for use in the dynamic world of e-commerce, in particular where non-EU
traders are concerned, ) '

The systems of Intemet Service Providers (ISP's), and the settlement services
provided by financial institutions (e.g. possibility of withholding tax) are also being

39 KORF Ralph, Six Thoughts on the VAT Treatment of E-Commerce, PWHCoopers, Munich,
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looked at to see if and to what extent they could provide solutions to the. problems of

collecting tax on e-commerce transactions.

It is clear that current VAT legislation is not necessarily properly equipped to
cope with the new e-commerce environment and it is likely that changes to legislation
will be necessary. The structures and protocols that will make large scale tradihg over
the networks an economic proposition are still in course of development and need to be
carefully observed. Tax authorities need to make their voice heard during that process
to ensure that the systems will provide sufficient information and access to enable VAT
to operate effectively in the new environment.>? '

Ch.4.. Legislative Framework

4.a.. Existing provisions

At the outset, it is necessary to consider what is the effect of the current
provisions contained in the existing Community legislation. The basic rule is set out in
Article 9.1 of the 6 th VAT Directive and applies where no other provisibns are made
elsewhere in Article 9. It was enacted at a time when there was a natural supposition of
direct personal contact between the supplier of the service and the customer.
Accordingly, it establishes the place of supply as the place where-the supplier is
located.

If this measure is taken in isolation, the result would be that, unless otherwise
provided, where the supplier is based outside the E.U., no VAT is payable on services
supplied to customers within the E.U. Operators registered for VAT within the E.U. are
however required by Article 9.1 to charge VAT at the effective rate in their Member
State to customers outside the E.U. In the absence of other provisions, this would have
the potential to constitute a major distortion of competition and place E.U. service
providers at a competitive disadvantage in relation to non-E.U. suppliers.' This is
currently the case with arbitration services, subscriptions to broadcasting services and
Internet related services such as website design and website hosting (more generally,
any services not referred to in Article 9.2 or in Article 28b, (C), (D), (E) and (F). The
result is that VAT registered operators established in another Member State or outslde
the E.U. must claim this tax back under the terms of the 8 th or 13 th Directive. (There is
at the very least some anecdotal evidence that this has been a contributory factor in the

2 EU COMMISSION XX1/98/0359 Working Party No I- Interim report on the unphcatlons of clectromc :
commerce for VAT and Customs
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location of web hosting facilities outside the fiscal territory of the Community.} The

main group of specific exceptions to Article 9.1 (which continues to apply where no
other rule is specified) are contained in Articles 9.2 and 9.3 and provide that such
services are taxed where they are actually consumed. As such, they go some way
towards achieving the underlying objectives (particularly as regards taxation in the
jurisdiction of consumption) and should not be changed unless the developments
associated with e-commerce warrant it.

For most of the services listed in 9.2.a, b and ¢, electronic transmission either
does not arise or can be considered as simply a method of delivery which does not
change their essential nature. Certain of the activities which are listed in the first indent
of 9.2.c need however to be reconsidered in the light of their capacity to be delivered to
paying customers electronically. This may result in both the time and place of actual
consumption being different from the time and place of performance.

Although in many instances they will be aimed at private consumers (and could
continue to be taxed at the place where they are physically carried out), it will be
necessary to ensure that their increased possibility of electronic delivery — whether to
taxable persons or otherwise — does not give rise to the concerns listed at the outset.
The traditional interpretation of the terms used - “cultural’, “educationa!” or
“entertainment” may need to be reconsidered. What for instance is the difference
between “education” and “‘the supply of information” when these are provided
electronically?

The aim of Article 9.2.e is to tax the services listed at the place where the service
is received — using the (consecutive) test(s) of where a business is establishied or iinas a
fixed establishment or permanent establishment or usual residence. As such, it offers a
checklist to establish a place of consumption and a list of activities to be taxed on the
basis that they are consumed at that place. Although extending this list may appear to
be one simple and direct method of ensuring that it covers what we wish to see taxed at
the place of consumption, this approach carries the risk of needing to be revised every
time a new type of service is presentéd or every time technology yields a new way of
delivering or presenting services. Furthermore, the continued phenomenoh of
convergence in 'both technologies and services is likely to mean that the terms and
definitions valid today will become increasingly questionable. There are sound i'easons
therefore for -saying that the “list” approach is fundamentaily flawed and”should be
replaced by some more general measure.
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Any changes needed in Article 9to  achieve the underlying objectives should

entail both a simplification in the overall approach and be sufficiently robust to meet the
possibility of new forms of international services emerging or of technological advances
which effect the delivery and accessibility of existing services.*®

4.b.. Background to the Proposal

The Commission’s Taxation and Customs Union Directorate General issued a
Working Paper in June of 1999 setting out some specific options for impleménting these
principles within the framework of the VAT system and outlining'how legislative changes
might be approached. '

Under the current provisions, unless specifically provided, where a "suppli‘é‘r of
services is based outside the EU, no VAT would be payable on services supplied to
customers within the EU Although the reverse charge mechanism (which is a form of
~ self assessment for a business acquiring services) will ensure the correct taxation of
most business-to-business transactions, the existing provisions do not comprehensively
take account of the full range of services which can be delivered electronically today.
Given that services and intangibles form an ever increasing part of international trade,
this should be rectified. Furthermore, the existing rules do not ensure that electronically
delivered services can, in all cases, be exported free of charge and that a sufficient
legal base exists for charging VAT on services supplied to EU private consumers by
foreign operators. These have the potential to constitute a major distortion of
competition and to place EU service providers at a competitive disadvantage in relation
to non-EU suppliers.

This is clearly an untenable situation and its rectification is an immediate
objective of the current proposal. The extensive consultations undertaken by the
Commission have confirmed the view that the modifications needed should be based as
closely as possible on the operation of the current VAT system. What is being proposed
therefore is predicated on the continued use of the reverse charge system for business-
to-business transactions linked to the imposition of a registration bbligatiqn on operators
supplying to EU non-taxable persons is the preferred option. -

Transactions between businesses will be taxed under the reverse charge
procedures. For this purpose, suppliers will need to be able to distinguish between

5% Commissions Working Paper on Indirect Taxation and Electronic Commerce,p.13
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business customers (taxable persons) and final consumers (non-taxable persons)- in

effect to make a taxing decision they need to know if their customer is registered for
VAT.

For supplies to non-taxable persons in the Community, no change is proposed
and therefore businesses will continue to charge VAT, in the Member State where the
supplier is established, as provided for in Article 9(1) of the 6 th Directive. For supplies
to non-EU customers however, the proposal contains a clear legal base for making such
electronic supplies exempt from VAT.

Non-EU suppliers selling to customers in the Community will now be required to
apply taxes on the same basis as an EU operator when transacting business in the
Community. This means that they must charge and account for VAT on sales to final
consumers in the EU The administrative obligations will however be as light and
straightforward as possible for such suppliers. A single registration is envisaged and
provision is made for a registration threshold to exclude very small non-Community
operators or those making occasional supplies into the Community.

Similarly, this proposal addresseé the tax treatment of radio and television
broadcasting services supblied on subscription or pay-per-view basis. The convergence
of technologies would in any event demand that broadcasting services be included in
any proposal on taxation of electronic deliveries. This is an increasingly significant
commercial activity; largely directed at consumers, where the existing tax provisions A
discriminate against Edropean business and give a significant tax-induced price

advantage to the non-EU operator. A 1{'/ .

4.c..Content of the Directive and Evaluation 7 W\EM “""”V

The European Council approved the Council Directive amending Directive
77I388/EEC as regards the value added tax arrangements applicable to certain services
supplied by electronic mean. It includes some arrangements about VAT application to
products those delivered electronically.

Directive 77/388/EEC is amended as follows:

(1) In Article 9 (2), the following point (f) is added: ‘

“(f) the place of supply by electronic means of services mentioned in point (c) first
indent as well as of software, of data processing, of computer services ‘including web-
hosting; web-design or similar services and of information, shall be the place whe(e the

customer has established his business or has a fixed _establishment to which the sérviée-
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is supplied or, in the absence of such a place, the place where he has his

permanent address or usually resides, when these services are supplied by a taxable
person

- established in the Community to customers established outside the
Community; or

| - established in the Community to taxable persons established in the
Community but not in the same country as the supplier; or

- established outside the Community to persons established in the Corhmuniiy.

For such services however, when they are supplied by a taxable person identified
in accordance with the provisions in force to non-taxable persons established in the
Community, the place of supply shall be the place where the supplier has established
his business or has a fixed establishment from which the service is supplied. For the
purposes of point f, a taxable person established outside the Community shall be
deemed to have a fixed establishment in the Member State of identification for services
covered by this provision and supplied under that identification.

For the purpose of this Article the term “supply by electronic“means” shall mean a
transmission sent initially and received at its destination by means of equipment for the
processing (including digital compression) and storage of data, and entirely transmitted,
conveyed and received by wire, by radio, by optical means or by other electronic
means, including television broadcasting within the meaning of Directive EEC/89/552
and radio broadcasting.” ’

The above proposal can be summarised as follows:

o for services supplied by a non-EU operator to an EU customer the placé of
taxation will be within the EU and accordingly they will be subject to VAT.

« when these services are proviqed by an EU operator to a non-EU customer, the
place of taxation will be where the customer is located and they will not be
subject to EU VAT.

e when an EU opere_:tor' provides these services to a taxable person (i.e, to
another business) in another Member State, the place of supply will be the place
where the customer is established.

o _where the same operator provides these services to a private individual in the
EU, or to a taxable persdn in the same Member State, the place of supply will be
where the supplier is located. '

(2) In Article 12 (3) (a), the following fourth sub-paragraph is added:
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With the exception of the reception of broadcasting services mentioned in

Category 7 of Annex H, the third sub-paragraph shall not apply to the services referred
to in Article 9 (2) (f). '

(3) In Article 24 the following point (2a) is added:

“2a Member States shall exempt from tax persons supplying services under
Article 9(2) (f) third indent where these are their only supplies made in the Community
and their annual turnover does hot exceed EUR100,000. This threshold shall be
calculated in accordance with paragraph 4.”

(4) In Article 28g, Article 21(1) is amended as follows:

(a) in point (a) the following sub-paragraph is added :

“Where a supplier of services under Article 9 (2) (f) has acted with all possible
diligence normally used in commercial practice of a given sector and has verified by a
consistent set of data from an independent source, notably by means of the individual
number referred to in Article 22 paragraph (1) point (c), that his customer is a taxable
person established in the Community, Member States shall provide that the supplier be
discharged from being liable for tax and that the tax is payable by the person to whom
the service is supplied.” |

(b) Point (b) is replaced by the following:

* (b) taxable persons to whom services covered by Article 8(2)(e) and (f) first sub-
paragraph second and third indent are supplied or persons who are identified for value
added tax purposes within the territory of the country to whom services covered by
Article 28b(C), (D), (E) and (F) are supplied, if the services are carried out by a taxable
person established abroad; however, without prejudice to the third sub-paragraph of
point (a) Member States may require that the supplier of services shall be he!d jointly
and severally liable for payment of the tax;

(5) In Article 28h, Article 22(1) is amended as follows:

(a) Point (a) is replaced by the folléwing: |

“(a) Every taxable person shall state when his activity as a taxable pé}son
commences, changes or ceases. Subject to conditions which they lay down, Member
States shall allow such statements to be made by electronic means.”

(b) In paragraph 1, the following is added:

“(f) A taxable person established outside the Community supplying- services by
electronic means as defined in Article 9 (2) (f) third indent to non-taxable peréons
established in the Community in excess of the threshold provided for in Article 24 (2a)
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shall be required to identify for VAT purposes in a Member State into which he

supplies services.

(c) In paragraph 4, point (a) is replaced by the following:

“(a) Every taxable person shall submit a return by a deadline to be determined by
Member States. That deadline may not be more than two months later than the end of
each tax period. The tax period shall be fixed by each Member State at one month, two
months or a quarter. Member States may, however set different periods provided they
do not exceed one year. Subject to conditions which they lay down, Member States
shall allow such returns to be submitted by electronic means.”

(d) In paragraph 6, point (a) is replaced by the following:
“(a) Member States may require a taxable person to submit a statement,
including all the particulars specified in paragraph 4, concerning all transactions carried
out in the preceding ysar. That statement shall provide all the information necessary for
any adjustments. Subject to conditions which they lay down, Member States shall allow
such statements to be made by electronic means.”
(6) In Annex H, Category 7 the words “Reception of broadcasting services.” are
replaced by the following: “Reception of broadcasting services, including television
broadcasting within the meaning of Directive 89/552/EEC and radio broadcasting.”
The above additional measures can be summarised as follows:
o tax on supplies to business customers will be accounted for by the cﬁstonﬁer.
Registration for tax purposes will only therefore be necessary if supplies are
made to private customers.
» registration will not be necessary for non-EU established traders whose annual
level of sales within the EU is below €100,000.
 asingle place of registration (which will in practice normally be the Member,
State to where a first taxable supply is made) will be possible. This will enabll'fe the
operator to discharge all obligations for EU VAT with a single administration. This latter
measure effectively puts EU and non-EU operators on an equal basis when supplying to
EU consumers.

o it will also be possible to complete electronically all procedures in relation to

registration and the making of tax retumns. ‘

‘ » tax administrations will provide operators with the means to distinguish easily the
status of their customers (i.e., whether the customer is a VAT registered business or
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not) and this will normally provide the means whereby a supplier, acting with all

possible diligence, can determine whether or not a transaction shouid be charged with
tax.

The European Union approved the Proposal of the Council Directive amending
Directive 77/388/EEC as regards the value added tax arrangements applicable to
certain services supplied by electronic mean. The new rules, will come into force in JiJIy
1, 2003, According to the EU, the new rules will "create a level playing fieid for the
taxation of digital e-commerce.” For non-EU sellers, however, the new rules are going
to cause new tax compliance headaches. And, EU tax authorities must now figure out
how to enforce the rules.

Ch.54..ConcIusion‘

There should be no fundamental incompatibility between taxation and the new
information society but it does raise certain issues. The electronic marketplace will
continue to evolve and tax administrations, like other interested parties, need to plan
and react accordingly. In the light of the current state of development of the lnterhet,
and more particularly the emergence of new business models and new ways of
transacting existing business, a full scale review of the existing VAT system would be
premature but this cannot be deferred indefinitely. The general provisions dealing with
the taxation of servi¢es do not reflect the changes that have occurred in international
trade since they were first drawn up.

The amendments now being proposed to the 6 th VAT Directive only serve to
highlight the eventual need for such a revision. In particular, the current prbposal only
deals with the narrow area of taxation of on-line electronic services. The phenomehal
increase in trade in services and intangibles cannot be ignored indefinitely. The virtuali
- disappearance of geographical considerations as a limitation on their delivery as well as
the development of innoyative products highlight the shortcomings in the existing
provisions. ‘

Tax administration cannot however limit themselves to simply ensuring tHat
legislation is updated in response to evolving changes in the manner in which taxable
economic activity advances. For e-commerce, the systems, protocols and regulatory
environment are still in a process of development. The manner in which they evolve will
effect the extent and the manner to which all stakeholders achieve their objectives. For
their part, tax administrations must exercise vigilance to ensure that public interestsﬁare
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protected. This involves ensuring that e- commerce does not develop in a manner

which is not compatible with such interests.

Key objectives must be to ensure that taxes can continue to be fairly
administered and that taxable activities cannot be concealed.

The objectives of national governments should not be seen as inimical to the
interests of other stakeholders or as hindering the growth of e-commerce. Indeed in the
vast majority, if not all cases, they coincide with the general objectives of transparency
and the creation of confidence and trust which are essential for such growth. A good
example is seen in the recent Communication from the Commission on the organisation
and management of the Internet where the need for identification and location of
commercial operations was_addressed. This is clearly the only way to secure the
accuracy of such informmation and is therefore also a significant interest for tax
administrations.

For its part, the Commission has to continue to work to ensure that any aspects
of the EU tax system which can be construed as obstacles to the growth of e~-commerce
are removed. In this respect, the Commission will shortly propose the measures need to
remove restrictions on the use of paperless electronic and transaction recording in intra-
Community transactions.

The technological changes associated with the Internet and e-commerce provide
both an opportunity and a powerful impetus for modernizing tax systems. The
Commission has to continue to work to ensure that these benefits are realised.

E-éommerce is growing by leaps and bounds. By 2003, the number of people
buying on-line will have trebled and transactions will have increased in value fwenty-
fold. By this time, it is expected that Europe’s on-line population will have exceeded
America’'s and companies connected to the web will account for some 80% of the
European GDP. So, -there can be little doubt that in five years time, a European
browsing the net is more likely to be doing so via avmobile device than a computer.
Indeed, this is already the case in Japan. Clearly, when the consumer is mobile in a
Europe without frontiers, there will be some complex regulatory issues in the areas of
applicable law, jurisdiction and VAT that will need resolving.®

%% SCHULZE Corinna, Don’t Panic Do E-Commerce, p.70



BIBLIOGRAPHY
BOOKS
ADAL Erhan, Fundamentals of Turkish Private Law, Beta Yayinlan,5th Edition, Istanbul 1998
BELISLE Denis, Secrefs of E-commerce, ITC Publications,Geneva 2001
DAUPHINAIS, W.,CEOQlann Bilgeligii, Sistem Yayincilik, Ocak 2002, Istanbul
FRIEDEN Karl, Cybertaxation, CCH Incorporated, Chicago, 2000
GOZUBUYUK Seref ., Anayasa Hukuku, Turhan Kitabevi, 8th Ed., Ankara 1999
ILYASOGLU Eytip, Tilrk Bilgi Teknolojisi ve Gimrik Birligii, Is Bankasi Yaymnlart, Temmuz 1997 Istanbul

INES Langeder, Income Tax Implications Of Electronic Commerce,
univie.ac.at/steuerrecht/e-commerce-Langeder_Ines.pdf

International Trade Center{ITC), Secrets of E-Commerce

KOKTAS Arif, Aviupa Birliinde Isgilerin Serbest Dolagim Hakki, Nobel Yaywlan, Ankara 1999
MUSGRAVE Richard A., Maliye Politikast, Akim Yayinian, Istanbul, no date

NEGROPRONTE Nicholas, Being Digital, New York Vintage Books, 1995

NELLEN Anette, Overview to Electronic Commerce Taxation, December 2001
cob.sjsu.eduffactstaf/NELLEN_A/ECOMM.pdf '

NELLEN Anette, Electronic Commerce; To Tax or Not To Tax, cob.sjsu.eduffactstafffNELLEN_A/BoaltUT6_01.pdf
OECD, The Economic and Social Impact of Electronic Commerce, OECD Publications, Paris 1999,

ONCEL M., KUMRULU A., CAGAN N., Vergi Hukuku, Turhan Kitabevi, 6th Ed., Ankara 1998

OZCAN Mehmet, Aviupa Birligiinde Fikri ve Sinai Haklar, Nobe!l Yayinlan, Ankara 1999

SCHULZE Corinna, Dont Panic Do E-Commerce, Published by the European Commission’s Electronic Commerce Team
(Information Society Directorate General

SOYDAN YALTI Billur, Hizmet Islemlerinde KDV,

TURK Ismail,Kamu Maliyesi, 3.Edition, Turhan Kitabevi, Ankara 1999

VERLOREN P. And KAPTEYN P.J.G., Introduction to The Law of European Community, Gormley, 2nd Ed.1989
WEATHERILL S. And BEAUMONT P., EC Law, Penguin Books, Second Ed., London 1995

WYCKOFF A. and COLLECHIA A., The Economic and Social Impact of E-Commerce, OECD Publications, Paris 1999

ARTICLES and SPEECHES

ABEELE V. Michel, Taxes Without Borders, World Tax Conference, Tampa, USA. ,27 February, 2000, europa.eu.int/
ecommerce/speeches/ vda_tampa_en.htm

AMY Rogers & DARRYL K. Taft, No Resolution in Sight for Intemet Taxation Debate, Computer Reseller News Washington,
Mar. 24, 2000, actonline.org/about/0324CRN



BASS Vickie and MANNIX Charles, Taxes and the Intemet; The Anti- Tax Case
fcgs.harward.edufiip/stm308m/projectinternet htm

BASU Subhajit, ‘Taxation of Electronic Commerce’, 2001(1), The Journal of Information Law and Technology, (JILT),
elj.warwick.ac.uk/jilt/01-2/basu1.html

BOLKESTEIN Frits., Taxation Policy in the European Union, Inst. Of European Affairs, Dublin, Ireland, 29 May 2001,
europa.eu.intﬁspolecommercelspeecheleQnmy2001 iea_en.him

BOLKESTEIN F.,A Changing Approach to Taxation With the Development of E-Commerce, Netherlands The Hague, 14th
September 2000

BOLKESTEIN F, Is Europe Ready for the New Economy? 27 March 20001
BOLKESTEINF, VAT on Electronic Commerce, 20 Sept 2000
CAYO Carol, Siraight Talk:Intemet, Tax and Interstate Commerce, itaa.org/govt/pubs/stalk.html

CEBECI M.,IZCI R., The European Union on the Eve of 21st Century, Marmara Journal of European Studies, Vol:6, No:2
1998

CERF G., A Brief History of the Intemet and Related Networks isoc.orgfintermnetfhistory/cerf.shiml

CHARLES Carol, New Global Rules For Electronic Commerce: Moving the Dialogue Beyond G-8,
usinfo.state.govfjournals/ites/0500/jec/giic3.htm,

CONRAD Axell, Bestuerung des Infemets, axell-conrad.deftax

CORDELL Arthur, New Taxes For a New Economy, Govemment Information in Canada Vol.2,n0.4.2

DARTAN M., The Economic Co-Operation Organisation(ECQ) Reality or Utopy?, Marmara Journal of European Studies,
Vol:8 No:1-2,200 p.205

EPP Todd, An Infemet Taxation Primer, The Institute of Internal Auditors theiia.org/itaudit/index.cim?fuseaction.htm/ndex 1
Federation of Electronic Industry (FEI), FEI Position on Bit Tax, fm6.facility.pipex.com/iei/public/position/bittax.htm
FLEISHER Trey, Take a stand Against Infemet Taxes, nointernettax.orgfindex.cfm?Page_Press

FLEISHER Trey, Read My Mail No New Taxes

GAIL E Evans and FITZGERARD Brain, ‘Information Transactions, University of NSW Law Journal,
auslieduau/journals/UNSVLJ/46htmi#n200

GOULET Jeanne, IBM's Response for Bit Tax Proposal, April 1997, meritbbs.unimaas/cybertax/ibm.html,IBM’s Response

HAL R. Varian , Taxation of Electronic Commerce , April 2000, School of Information Systems and Management University
of California at Berkeley, internetpolicy.org/briefing/d_00_story.html

HELLERSTEIN W., Electronic Commerce and the Challenge for Tax Administration, WTO Seminars, April2002, Geneva’
International Communications Round Table (ICRT), Position Paper on the Bit Tax

JOHNSON James A., Report on Intemational Organisations, nii.nist. gov/pbsfinti_org.html, for further info see;
www.uncitral.org

KABAALIOGLU Haluk, Turkey and The EU: Converging or Drifting Aparf? Marmara Journa! of European Studies, Vol:7,
No:1-2, 1999

KLIMT Steven, A Guide to Electronic Commerce, Clayton Utz Seminar Papers, claytonutz.com.au/p_ecomm/ec_980709.htm



KORF Ralph, Six Thoughts on the VAT Treatment of E-Commerce, PWHCoopers, Munich
MONTI Mario, EMU Taxation and Competitiveness, Kangarco Group Conference, 27 Nov 1998, London

OZCAN Mehmet, Emniyet Tegkilatimn AB'ne Uyum Siirecinde Yéntem Sorunu, Turkish Journal of Police Studies, Vol:2(7-
8) p.137, Ankara,2000

0zUDOGRU 0.1., Harmonisation of Direct taxation in The EU, Working Paper, 2001

PERLER Gary, Taxation of cyberspace: State Tax Issues Related fo the Intemet and Electronic Commerce,
caltax.org/Andersen/ecommerce.htm US

RICCI Jonathane, E-Commerce and Non-Resident Aliens, J.L. & TECH. 7 (Fall 1999)
<http:/fwww.richmond.edufjolt/v6i2/article2.himl

Reuters News, February 12, 2002, www.reuters.com

SING Kanwarijit, Taxation of electronic commerce, leaveit.2kj.com

SOETE Luc, Bit Tax Proposal Analysis , June 1999, meritbbs.unimeas.nl/cybertax/response.html

SOETE Luc and KAMPF Karin, The Bit Tax Case for further Research edocs.unimaas.nl/ffiles/mer96019.pdf
SOMMERS L.Robert, The Future of Infenet Taxation, The San Francisco Examiner Newspaper, November 14, 1999
TERENCE Samuel, Tax Freedom for Intemet Worries States, Cities,” St Louis Post Dispatch, Feb. 5, 1998.

TOBIN Gilbert, E-Commerce: A Taxing issue, qiiaw.com.auft/publication/default jsp?pubid=259

UTZ Clayton Seminar Papers , Electronic Commerce - Legal issues, July 1998, gtiaw.com.auft/publications/ec980709

REPORTS and OFFICIAL DOCUMENTS

Ausfralian Tax Office (ATO), Discussion Report of the ATO Electronic Commerce Project,
ato.gov.au/content/businesses/downloads/ECOM_P1.rif

Australian Tax Office (ATO), Tax and the Intemet, Second Report, December
1999, ato.gov.aufcontent/bussiness/Downloads/ecommerce_tati2. pdf

California Tax Office, The Taxation of Cyberspace, caltax.org/Andersen/contents.htm
California Tax Office, Selected Tax Policy Implications of E-Commerce, caltax.org/treas-ec.htmi=1-2
California Tax Office, California Tax Issues on Internet int.tax.Caltax.org/ecommerce.htm

Confederation of Indian Industry, Infemational Conference on electronic Commerce, Tax Reforms to Promote e-Commerce
in India, giic.org/pubsfindiaTaxpaper.pdf

GIIC, Discussion Paper on E-Commerce Taxation and Tariff Issues,

GILMORE James (Chairman), Advisory Commission On Electronic Commerce (ACEC), Report To Congress, April 2000,
ecommercecommision/reportpdf. -

ESPRIT, Tax Aspects of international E-Commerce, eclip.org/documentsli/researchtax2. pdf.
EU Commission’s Working Paper on Indirect Taxes and Electronic Commerce, Brussels, 8 June 1999

EU Commission’s XX1/98/0359 Working Party No |- Inferim report on the implications of electronic commerce for VAT and
Customs, 3.4.1998



EU Commission, Interim Report on the Implications of Electronic Commerce for VAT and Customs
EU Commission, A European Initiative onElectronic Commerce, Com97(157)

EU Commission, Green Paper on the Convergence of the Telecommunications Media and information Technology Sectors
and The Implications for Regulation, European Commission Brussels, 3 December 1997

EU Commission, Building the European Information Society for Us All
‘EU Commission, Communication on’ Indirect Taxes and E-commerce’

Economic and Monetary Affairs Committee Report on’ a European initiative in Electronic Commerce’
europa.eu.int/ISPO/egallecommerce/oj/1998/1998¢407/pe 223_962.fr.pdf

HILL Elizabeth, California Tax Policy and the Infemet, A Report of Legislative Analyst's Office,
inttax.caltacs.org/lecommerce.htm,013100.internet

International Communications Round Table (ICRT), Position Paper on the Bit Tax
New Zealand Tax Office, E-Commerce and Taxation Report, ind.gov.nzflibrary/ecommerce.htm

OECD, A Discussion Paper on Taxation Issues,
oecd.org/pdfiM00015529

OECD, Consumption Tax Aspects of E-Commerce
oecd.org/pdfM0022378

OECD, Taxation Framework Conditions,
oecd.orgM0001500M00015517

OECD, Implementing the Ottawa Taxation Framework Conditions, oecd.org/M0001500/M013739.pdf

OECD, Treaty Characterisation Issues Arising from E-Commerce

OECD, Clarification of Permanent Establishment Definition in Electronic Commerce(M00015535)

Sacher Report, Group of High Level Private Sector Experts on e-Commerce oecd.org/dsti/it/ec/act/SACHER.HTM

QECD, E-Commerce: The Challenge to Tax Authorities and Taxpayers,
Nov.1997, Conference at Turku Finfand

Joint E.U. -U.S. Statement on Electronic Commerce (5 December1997), glinks.net/comdocs/eu-us.htm
Whitehouse, A Framework for Global Electronic Commerce , July1997, jbpub.com/cyberethic/oneto.cfm

UK'’s Financial Secretary to the Treasury, UK's Taxation Agenda 2000

]
 yOpsEsOERETIm KON
1A sy ER:



