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ABSTRACT
EU CHARTER OF FUNDAMENTAL RIGHTS
EGELIGI, Omer Emrullah
European Union Law
Thesis Advisor: Assist. Prof. Dr. Gercek SAHIN YUCEL

June 2013.

The Union is a peace project based on the economic integration of the
Europe. This Union could achieve its goals only through the maintenance of
political integration. Political integration requires the integration of states and
integration of peoples as well. Integration of peoples is only possible through the
achievement of democratic and political legitimacy. Union citizens should be
provided with the proper conditions to feel the sense of belonging to the Union in
order to achieve political legitimacy. Therefore, the development of human rights
by the Union would help increase the sense of belonging for the Union citizens in

relation to the constitutional nationalism.

The institutions of the Union did not pursue a human rights-focused policy
in its early period. The European Court of Justice made judgments related to the
human rights only within the framework of the economic purposes in the early
period of its establishment. The legitimacy of the fundamental rights such as the
supremacy of the Union law was begun to be questioned in the course of time.
Human rights-related reactions of the constitutional courts of the member states
helped the Union to realize the importance of the human rights policies. The
European Parliament, as the democratic body of the Union, brought the human
rights policies to the agenda through its political initiatives, and the European

Court of Justice did the same through its judgments.
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The need for more clear, transparent and foreseeable rights protected
under the Union law emerged in the course of time. Therefore, a fundamental
rights catalogue was codified in the Charter of Fundamental Rights of the EU.The
legal status of the Charter was made equal with the status of the Treaties under
the Lisbon Treaty. Thus, a human rights document to be taken as a basis for the

measures of the Union was drawn up.

This thesis discusses the Charter considering its place in the historical and
constitutional developments in the EU human rights law. It focuses on the
position of the Charter in the general progress of the human rights policy. In
addition, the Charter’s influence on the relations within the Union and between
the Union and member states was analyzed. It was examined whether the
Charter resulted in a functional and effective development in favor of the human

rights law or not.

Key words: European Union, Human Rights, the Charter of the Fundamental
Rights of the European Union.
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AVRUPA BIRLIGI TEMEL HAKLAR SARTI
EGELiGI, Omer Emrullah
Avrupa Birligi Hukuku
Tez Danismani: Yard.Dog.Dr. Gercek SAHIN YUCEL

Haziran 2013.

Birlik, Avrupa kitasi icin ekonomik butinlesmeye dayanan bir baris
projesidir. Ancak siyasal butlnlesme olmaksizin, Birlik amacglarina ulasiimasi
mimkin degildir. Siyasal bitlinlesme devletlerin birlesmesi kadar halklarin da
birlesmesini gerektirir. Halklarin birlesmesi demokratik ve politik mesruiyetin
saglanmasi ile mimkindir. Birligin politik mesruiyetini saglamasi igin Birlik
vatandaslarinin aidiyet duygusunun arttirilmasi gerekmektedir. Bu anlamda
Birligin insan haklari politikalarini gelistirmesi, anayasal milliyetgilik kavrami ile

baglantili olarak Birlik vatandaslarinin aidiyet duygusunu arttiracaktir.

Birlik makamlari ilk dbénemlerde insan haklari odakh bir politika
yuratmemistir. Birlik yargi organi olan Avrupa Adalet Divani da insan haklari
yargilamasini, ilk dénem ictihatlarinda sadece ekonomik bultlnlesme odakl,
gergeklestirmistir. Ancak bu durum, zaman igerisinde Birlik hukukunun Gstlnltigu
gibi temel ilkelerin mesruiyeti sorgulanmasina neden olmustur. Uye (ilke anayasa
mahkemelerinin insan haklari odakli reaksiyonlari, Birligin insan haklari
politikalarinin éneminin farkina varmasini saglamistir. Birligin demokratik organi
olan Avrupa Parlamentosu siyasal girisimlerle, Avrupa Adalet Divani da

ictihatlariyla Birlik igerisinde insan haklari politikalarini gindeme tasimistir.

Zamanla Birlik hukukunda korunan haklarin daha acik, seffaf ve
ongorilebilir olmasi ihtiyaci ortaya ¢ikmistir. Birlik hukukunda, bir temel haklar

katalogu ihtiyaci sonunda “Avrupa Birligi Temel Haklar Sarti” kodifiye edilmistir.
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Sart'in hukuki statlsu Lizbon antlagsmasi ile birlikte Kurucu Antlagsmalarla ayni
dizeye tasinmistir. Sart ile Birlik tasarruflarinda esas alinmasi gereken bir insan

haklari belgesi meydana getirilmistir.

Tez, Sart’t AB insan haklari hukukundaki tarihsel ve anayasal boyutlari ile
ele almaktadir. Sart'in, Birlik insan haklari politikasi evriminin genel seyrindeki
konumu {zerine egilmistir. Ayrica Sart'in Birlik igerisindeki ve Birlik ile Gye
devletler arasindaki anayasal iliskilere etkisini analiz edilmistir. Sart ile Birlik
insan haklari hukuku adina islevsel ve etkin bir gelismenin gergeklesip

gerceklesmedigi irdelenmistir.

Anahtar kelimeler: Avrupa Birligi, Insan Haklari, Avrupa Birligi Temel Haklar
Sarti.
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INTRODUCTION

Components of a state can be defined as country, society and power. The
interaction between the society and power, in particular, firstly led to the
emergence of the concept of state and then the developments in the human
rights. Country involved in this interaction in the course of time and
environmental rights found breeding-ground. European Union is a union of the
states. This union of states represents the power, one of the three components
of the state, as its definition refers to, through the individual member states or
by the institutions and authorities of the EU. With the development of the EU, the
concept of “state” has transformed. Provisions of the Union law relating to power
and sovereignty paved the way for the transformation of the concept of “state
power”. Such transformations resulted in some developments in the new human

rights arising out of the conflict between society and power.

The idea of a united Europe had been expressed much earlier; however, it
was not until the end of wars devastating the European continent that this idea
was brought forward more concretely. The project of a union can be considered
as a peace project. It was aimed to eliminate the factors that led to the war by
taking the economic conflicts that led to the wars under control. In other words,
it was aimed to establish peace across the continent through economic
integration. It cannot be denied that this was peace project, although it was

perceived many times as an economic project due to such initial motivations.

Peace cannot be interpreted as solely consisting of economic peace.
Economic motivations of the Union such as common market and freedom of
movement were not adequate for reaching to the ultimate goal of a peace
project. This fact was understood by the institutions and bodies of the Union, and
claims of violation of rights, which resulted from the Union nhorm were influential

in this understanding.

Democracy and human rights were both fundamental human needs and
historical gains the Union citizens would not want to lose. Economic welfare alone

was not enough to content the society. It is not possible for people to feel at



peace and appreciate economic developments as long as legal security is
provided and maintained. However, the Union’s goal was not only to unite the
states, but also to ensure the integration of the European people. Union citizens’
wholehearted participation to the Union project with a sense of belonging was

necessary for the realization of this goal.

The Union citizens could develop sense of belonging to the Union only if
the Union policies gained democratic legitimacy. The European Parliament, the
democratic institutions of the Union, was formed in the light of this goal. The
structure and function of the Parliament was a significant development for filling
the gap of democratic participation. However, the Union was required to become
an organization based on the “human rights” in order to establish democratic
legitimacy. Union’s human rights policy and human rights-related provisions of

the Union law needed to be strengthened and gain more influence.

Developments of the human rights in the Union law were subject to
criticisms related to the economic integration in the beginning, however, later on
the criticisms started to target at the concerns on the political legitimacy. In fact,
when considered the historical course of development of human rights, the
reasons of the developments were less significant then the “result”. Human
rights developments were generally gains achieved through struggle, not
mandates. As mentioned above, this struggle underwent transformation today,
and such transformation applies to the actors of the struggle, as well. The
attitude of the constitutional courts of the member states can be considered as a
part of the societal struggle that contributed to the development of the Union’s
human rights law. Particularly, the judgments of the constitutional courts of
member states related to such principles as “the supremacy of EU law” as a
reaction based on the human rights were of critical importance. Such judgments
led to the questioning of the legitimacy of the Union law and accordingly of the
legitimacy of the principle of the supremacy of the EU law. Although the
constitutional courts were the reflections of the exercise of the state power as a
public force, jurisdiction is a form of the exercise of “the public sovereignty”, yet

the direct public effect on the selection of members of constitutional courts of



some states was relatively weak. Constitutional courts exercise the judiciary
power in the name of the public. In addition, the constitutional court of each
member state bears the explicit traces of the social structure in their county as
they are affected by the concerns and tendencies of the public. Besides the
organic bond that we mentioned, there are also some procedural ways allowing
the society to have effect on the judgments of the constitutional courts of
member states. In this way, the societies pulse is tested to the extent that the
the ways of access to the constitutional court allow democratic pluralism (?).
Such remedies as complaint to the constitutional court, which enable the
individuals to apply directly to the constitutional court provide individuals with
the opportunity of political participation.!Public initiative forms the judgments of
the constitutional courts of member states in the countries where access to the
constitutional jurisdiction is based on democracy and principle of pluralism. In
the light of these, it is possible to say that the human rights-related reactions of
the constitutional courts of member states, although there exists no direct social
movement or struggle, the Union's human rights law was developed within the
framework of the conflict between “society and power”, as with the earlier

examples in the history.

Reactions and requests of the Union citizens and member states were
reflected on the judgments of the European Court of Justice, the judicial body of
the Union. The European Court of Justice developed a gradual human rights
protection through the issues arisen during the implementation of the Union law.
Besides the judgments of the European Court of Justice, the European
Parliament, the democratic body of the Union, launched important declarations
on the human rights. These two institutions were the driving forces of the

development of the Union’s human rights law.

! Tolga Sirin, Tiirkiye’de Anayasa Sikayeti (Bireysel Basvuru): Insan Haklari Avrupa
Mahkemesi ve Almanya Uygulamasi ile Mukayeseli Bir inceleme, On iki Levha Yayincilik,
Istanbul, 2013, p.72-73.



Today, the Union has the constitutional ground to be a party to the ECHR.
Following the initiatives in the final period to accede to the ECHR, the most
current development is the fact that “Charter of Fundamental Rights of the
European Union” became binding. The Charter is also the most up-to-date
human rights development in the European continent. Therefore, the Charter is
progressive and comprehensive than the other human rights documents. Some
gains the ECHR acquired through interpretation were governed under the
Charter. The Charter contains next generation rights such as provisions on the

genetics law, conscientious objection, and right to good governance.

The process of discussions on a new constitution continues in Turkey
though it falls behind the agenda from time to time. Nevertheless, the Charter is
not investigated adequately in Turkey as a candidate state within the studies on
the new constitution. Irrespective of the Turkey’s perspective as a candidate
state aiming to become member state, new constitutions should be inspired by
the innovative provisions of the Charter as it is one of the latest human rights
documents. The new constitution should include provisions related to the
potential future needs so that it could meet the needs of the society for long

years.

This study examines the Charter of the Fundamental Rights at the
postgraduate thesis level. The study focuses on the historical and constitutional
position of the Charter in the EU human rights law. Therefore, the first section
touches upon the historical development of the human rights. Thus, it is aimed to

analyze the historical background of the Charter.

The place of the Charter in the historical course of the EU human rights
law is discussed to understand the importance and function of the Charter. The
section on the historical development of the EU human rights law aims to
indicate the developments the Charter enabled. It is aimed to analyze the

conditions which required the drawing up of this Charter.

The main principles of the Union law need to be stated in order to

understand the position of the Charter in the Union’s integration and the power



balances between the Union and the member states. Therefore, a section of the
study is allocated to the main principles of the Union law. This may allow the
better understanding of the attribute of the Charter as a Union norm and the

judgments which led to the developments of the Union human rights law.

This study focuses on the historical and constitutional position of the
charter, not the implementation of the Charter, because some of the rights
protected by the Charter were protected by the judgments of the European Court
of Justice before the drawing up of the Charter. The Charter also compiles the
fundamental rights established by the judgments of the Court of Justice. In this
case, the implementation and interpretation of the Charter creates the obligation

that the EU human rights law is handled as a whole.

On the other hand, although the study does not make direct criticism, it
aims to provide material for the discussions on the contribution of the Charter to
the development of the Union’s human rights law in real terms. To that end, the
study discusses the Charter’s function to compile the human rights protection
that was already in place in the Union, the process of the Union’s accession to
the ECHR, and the Union citizenship as a dominant aspect of the Charter. The
Charter was drawn up based on the concept of the Union citizenship in terms of
certain rights. However, the human rights documents mainly deal with the
human rights deserved just due to being human. This nature of the Charter may
result in the perception of the Charter as a domestic human rights document, not

as a supranational human rights document.

The study takes into account the critical value of the historical
developments, and such developments influenced the theme of some sections. In
order to eliminate the unfavorable impact of the chronological concerns on the
readability of the study, terminological unity was ensured. Although the term
Community is partly used in the study, the term “Union” is mostly preferred.
With the Maastricht Treaty signed in 1992 the European Community was
assigned with new duties and responsibilities, and took the name of the

European Union. However, the above mentioned terms are not separated based



on the chronological order. The term Union is also used for the periods when the

term Community was in place.

The study includes discussions and data to provide mental ground for
further discussions, instead of precise convictions. The essence of thought is
without doubt knowledge. This study makes an effort to engage the reader in the
thinking process providing the essence, instead of the end product, which is
thought.



I. THE EU HUMAN RIGHTS LAW AND THE HISTORICAL
and CONSTITUTIONAL POSITION OF THE CHARTER IN
THE EU HUMAN RIGHTS LAW

The EU Law is a sui generis law with different features than the
international law. One should examine the basic characteristic of the Union law in

order to understand the position of the Charter in the Union law.

Main principles of the Union law and the constitutional dimensions of the
Charter are of critical importance to understand the position of the Union
fundamental rights documents in the Union law. In this section, overview of the
Union law and the human rights-related developments in the Union, which led to

the Charter will be touched upon.

A. HISTORICAL EVULOTION OF THE CONCEPT OF HUMAN
RIGHTS

Most theories of state suggest that power come to being as people transfer
their rights and freedoms to an authority which, they believe, will ensure order
and peace in the society. Such theories may help us to come to the opinion that
expectations of power mostly coincides with the individuals’ need for protection
against other individuals and societies. History reinforces the argument that the
power, possibly called as sovereignty, is respected to the extent that it meets the

safety needs.

Bodin, who put forward the theory of sovereignty, defined sovereignty as
“the absolute and perpetual power of a Republic”.> With absoluteness he meant
that political power could not be restricted or was not accountable. This

“heavenly” immunity Bodin associated with political power was determining the

2 Julian H. Franklin, (Eds.), Bodin: On Sovereignty, Cambridge University PresAs, 1992, p.7.



individual-state relationship. According to Bodin’s understanding of sovereignty,
individual’'s duties were definite before the heavenly power of sovereignty.
Individual was not entitled to question political power. The reason why society
acknowledged such position of political power and "heavenly" nature of
sovereignty might be deemed as society’s fear and concern of an insecure

environment which might take place due to disorder and tumult.

Another example of these theories is Thomas Hobbes’s definition of state
in his work Leviathan. In this work Leviathan was defined as a monster
protecting people from other monsters.®> Hobbes stated that humans were evil
and cruel by nature, that they should transfer their rights and freedoms to
Leviathan to strenghten Leviathan by this means, and that Leviathan was the
one to ensure safety and order. Differently from Bodin, Hobbes explained
consensus as the instrument of power’s legitimacy. In his work Hobbes explained
the reason for the existence of state, and pointed out the expected function of

state.

Although not all the theories of state explain the raison d’étre of state with
the need for safety, historical experience indicated that state was respected to
the extent that it met the need for safety. While this was the expectation of
society, the expectation of power related more to soldiers and taxes. Power tried
to maintain internal and external peace, ensure the favorable environment to
make the wealth as the source of tax, and keep society away from politics. State

monopolized military and economy.

However, social developments caused the expected function of state to
change as well. To express this through the abovementioned theory of Hobbes:
People began to question their status against Leviathan which protected them

from other monsters.

3 Jacques Derrida, Geoffrey Bennington, The Beast and the Sovereign, Volume I, University of
Chicago Press, 2011, p.27.



Such questionings and their answers reshaped the individual-power
relationship of today. Protecting people's rights and freedoms has become one of
the expected functions of the state. Accordingly, protecting individual against the
state and avoiding the sacrifice of individual for the society have gained
importance. In other words, the meaning of “the need for safety” has expanded.
State has been considered to achieve its mission to the extent that it protects
individuals against not only external threats but also its own arbitrary and
abusive conducts. Thus, state has been prevented from holding itself exempted
and immune. State’s unrestricted and unlawful intervention on individuals has
been precluded. Human rights* which are defined as rights arising from the
mere human nature, according to the understanding of natural law, have been
excluded from the state's area of intervention or state’s intervention in human
rights has been restricted. Thus, the implied contract which was assumed to exist
between individual, society and state has been implicitly amended to oblige the
state to protect rights and freedoms. According to Locke, should state fails to
fulfill its obligation of protecting the fundamental rights stipulated under this
amended social contract, such social contract is deemed to be infringed.> In such
a situation, public recovers its natural rights which it transferred to the state

through contract.

Social contract-related approaches towards human rights have been
criticized during the process. The doctrine of individualism has debouched as a
criticism of social contract doctrine which aimed to enlighten the source of the
human rights concept.® Individualism suggested that human rights should not be
explained within the framework of state-human, and that the true source of

human rights was the human itself. According to this doctrine, human rights and

4 Enver BOZKURT, insan Haklarinin Korunmasinda Uluslararasi Hukukun Rolii, Nobel
Yayinlari, Ankara 2003, p.19.

> ibrahim Kaboglu, Anayasa Hukuku Dersleri (Genel Esaslar), Legal Yayincilik, istanbul, 2012,
p.234.

6 Ibid, p.234.



freedoms already existed in human nature and genesis. Development of

individualism coincided to the after French Revolution period.’

It is possible to encounter human rights concept in history since the
ancient times. However, this concept has varied according to the structures of
the societies where it came out. The issue of human rights is as old as the
history of humanity, however it was not until 17th and 18th century that it

gained its current meaning.®

Solon, Greek philosopher lived in 6 BC, mentioned about “the state of

n”n

law” and “the rule of law”, and Zenon, 4 BC, uttered about the equality of
humankind without racial and sexual discrimination. Despite all these intellectual
development, human right phenomenon was a priority from which females,

foreigners and slaves could not benefit.

Although we can trace back the philosophical roots of human rights in the
ancient times, one of its well-accepted examples was Manga Charta Libertatum,
issued by John Lackland in 1215.° King John was exiled from England, his
homeland, following the First Barons War erupted due to his tortures. During
Jonh’s exile, Barons offered John to come to the throne on condition that he
signed the document they suggested. First executions of that document did not
seem to apply to all people. Since the parties to the document were the King, the
Church and the Feudal Barons, the document was of limited character in terms of
the parties involved. With this document, the King accepted the rule of
constitutional law and its superiority than his powers, thus the absolute power of

the King was restricted. Document mentioned about the principle of equality,

7 Ibid, p.234.

8 Ibid, p.233.

° John S. Dryzek, The Oxford Handbook of Political Theory, Oxford University Press, 2006,
p.323.

10 walter Ké&lin and Jérg Kiinzli, The Law of International Human Rights Protection, Oxford
University Press, 2009, p.440.
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right of property, freedom of religion, which constituted the foundation of today’s

fundamental rights.!!

Human rights concept was developed in an environment of conflict of
powers between monarchy and feudalism. Human rights were not accepted as
rights arising from mere human nature. People who did not have their freedom

were not covered by the human rights concept of those times.

The Petition of Rights dated 1628 included provisions regarding
fundamental rights. However, this document reflected power relation between
parliament and king, excluding those people who did not have their freedom

from the scope of the fundamental rights.

Habeas Corpus Act, dated 1679, governed the right to fair trial in
independent courts. This document laid down the foundations of the right to fair

trial.

Citizens’ fundamental rights were listed in the Bill of Rights dated 1689.
Bill of Rights set forth that the King was not allowed to intervene such rights

without the consent of the Parliament.?

Such developments in Europe paved the way for developments in the
United States of America. Virginia Declarations of Rights dated 1776 and United
States Declaration of Indipendence dated 1778 stated that all men were created
equal and endowed with unalienable rights, and mentioned some of those rights.
The Constitution of the United States, adopted in 1787 did not include any
provision about human rights before it was later amended in 1791 to establish

protection of fundamental rights across the nation.*?

Human rights concept founded place to itself in the Continental Europe in

parallel with the developments in the United States. With the French Revolution

11 Rhona K. M. Smith, Textbook on: International Human Rights, Oxford University Press,
2010, p.5.

12 ibid, p.5.

13 Kaboglu, p.242.
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in 1789 the immunity and universality of human rights became more of an issue.
The concept of universality of human rights added a new dimension to the theory
of human rights, and forced political powers to dispose about the human rights.
Supranational human rights protection systems established through the
universality of human rights defined the external borders of sovereignty. It would
be another - external - restriction against the power. Declaration of the
Rights of Man and of the Citizen, inspired by the United States
Declaration of Independence laid down the philosophical foundation for
the Revolution.'* Principles of this Declaration have been evolved through
history to find their place in constitutions of all the European countries. The
Declaration is known as the first document to impose arrangements on the
political rights. From the time of the Revolution till 1830 about 70 constitutions
were declared. Human rights concept was evolved from being a question of
philosophy to become a subject of constitution and legal order.'® Declaration of
the Rights of Man and of the Citizen reflected the relation between human rights
and the constitution.*® Article 16 of the Declaration stated that constitution could
not even be a matter of discussion in a society where human rights were not

secured, materializing the relation between human rights and the constitution.’

It would not be wrong to say that developments of the human rights in
17" and 18™ centuries were at the national level. Destructive outcomes of World
War II raised the importance of human rights concept. United Nations Universal
Declaration of Human Rights was published in 1948. Eleanor Roosevelt, the first
Chairperson of the Human Rights Commission defined the declaration as an

“international Magna Carta of all men everywhere.'®

20" century was marked by a number of developments that might be

claimed as cornerstones of the establishment of human rights. First

14 Smith, p.6.

15 seref Unal, Temel Hak ve Ozgiirliikler ve insan Haklari Hukuku, Ankara 1997 ,p.27.

16 Kaboglu, p.241.

17 Kaboglu, p.241.

18 paul Gordon Lauren, The Evolution of International Human Rights:Visions Seen,
University of Pennsylvania Press, 2011, p.223.

12



developments in human rights took place in the individual-state relationship as
individual’s area of freedom expanded. However, human rights concept gained
an international dimension through the developments in 20" century. Human
rights concept became a subject of international law. Upon any breach of human
rights, states were entitled to intervene in the sovereignty of breaching states. In
other words, power was restricted by another power. Hugo Grotius, Dutch jurist
and philosopher, mentioned the concept of “humanitarian intervention” in his
work On the Law of War and Peace published in 1625.'° Changes in the concept
of human rights in 20th century and international developments could be defined
as the reflections of Grotius’s doctrine on the political platform. However, this
doctrine was criticized with the claim that it could be used as a tool for political
legitimization of less powerful countries besides providing protection for human
rights at international level. From a generalized approach to the issue that
human rights protection was proportionate to countries’ economical and political
power, it can be concluded that this doctrine could most often be a reason for

military intervention.

The principle of universality of human rights was both a political and
judicial concept; however it is also meaningful in terms of its content. Human
rights refer to minimal rights one has just because of being human. Therefore,
human rights do not differ by culture, social structure, and different belief
systems. As a matter of fact, subjective defense areas such as public order and
public morality which have been developed by states to prevent human rights
violations in the light of the experiences in the past have been observed to shrink

during the process.

Destructive outcomes of the World War II have proved that human rights
were not rights only applicable to citizens of a certain state. It has become a

general principle of the international law that all human beings should enjoy the

193, L. Holzgrefe, Robert O. Keohane (Eds.), Humanitarian Intervention: Ethical, Legal and

Political Dilemmas, Cambridge University Press, 2003, p.26.
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protection of human rights, whatever their language, religion, race, economic

and social status, sex, thought, without discrimination.

With the Charter of the United Nations, signed in 1945, human rights have
become a tangible matter of international law. Countries which joined the United
Nations later have acceded to the Charter to document their commitment to
fundamental human rights, honor and value of human personality, and the equal
rights of men and women. The UN described the rights mentioned in the Charter

as the prerequisites for the world peace.

The UN Universal Declaration on Human Rights was proclaimed on 10
December 1948 for further clarification of the main principles and goals of the
Charter of the UN. The said Declaration was an inspiration for its successive
human rights documents, although it was not legally binding or not subject to

any political or judicial control mechanism.?°

European Convention on Human Rights, which was signed 1950 and
entered into force in 1953, was the most important step taken for the regional
protection of human rights. It stated rights and freedoms in detail including their
restrictions, unlike the Charter of the UN which described fundamental rights and
freedoms in general without detail. The greatest novelty introduced by the
European Convention on Human Rights was “efficient protection mechanism".
The European Convention on Human Rights has been subject to judicial
protection of European Court of Human Rights which is the judicial body of the
Council of Europe. Applications by individuals are the most critical aspect of the
human rights protection provided by ECtHR. The Court has been authorized to

settle claims of individuals as well as applications by states.

In the event of dispute occurred during the interpretation and execution of
the Convention, ECtHR has the jurisdiction pursuant to the Article 32 of the

Convention.?!

20 Kaboglu, p.273.
21 Ibid, p.283.
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Individuals’ opportunity to act instead of waiting for the states to take
legal action to instigate jurisdiction would accelerate the evolution of human
rights concept. Interpretation of the documents on human rights is a part of the
creation of sources of human rights process just like drawing up of such
documents. Applications by individuals provoke the court during this creation
process, and thus individuals act as a catalyst for the enhanced interpretation of

the Convention.

American Convention on Human Rights, dated 1969, may also be also
regarded as a reflection of the UN’s Universal Declaration on Human Rights
at regional level. This Convention had a commission and court system. In
addition, African Charter of Human and Peoples’ Rights, dated 1981, embodied

personal and political rights.

African Court on Human and Peoples’ Rights is another example of
protection of human rights at regional level. The Court was established in 2004
when the protocol which set forth judicial review entered into force and delivered

its first judgment on 15 December 2009.2?

Developments in the fundamental rights are not Ilimited to the
abovementioned examples, certainly; the major ones are mentioned here. To
understand the development of human rights in the European Union, the
historical development of human rights should be touched upon. It would not be
appropriate to address the Union’s human rights law independently from the
history of human rights. Developments in human rights took place in parallel
with the development of the Union’s human rights law. Judicial experiences and
the results of the execution of the laws have guided the creation of sources of
human rights. In this regard, developments in human rights have rendered
individuals influential in the process of determining the norms. These

developments have enabled us to identify the general progress of the human

22 Ipjd, p.281.
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rights development in the Union. The Union’s fundamental rights process has

been fed from the historical heritage of such developments.

B. MAIN CHARACTERISTICS OF EUROPEAN UNION LAW

Main characteristics of European Union Law have been determined by the
European Court of Justice, the institution of the EU authorized to interpret the
establishing treaties. A number of main principles which appeared with the
relation of powers among member states were introduced through the
interpretation of the European Court of Justice, although they were not included
in the treaties which are the primary sources of EU Law. The main reason why
the European Court of Justice has such a dynamic and leading position in the
interpretation by the European Court of Justice may be claimed to be the
preliminary ruling procedure. Judgments of the European Court of Justice
regarding the review of Union’s Acquis Communautarie are of erga omnes

nature, that is to say, they have universal influence.?®

The European Court of Justice has made decisions which constituted the
main principles of Union law in a phased manner. The Court of Justice initially
proclaimed a principle and enhanced such principle through its subsequent
judgments in the next phase.?* Principles established by the Court of Justice
aimed at ensuring efficiency of the Union law. In addition, the principles
established by the Court’s judgments has enabled the constitutionalisation of the
Union law and assured that the rights bestowed by the Union law had influence
in national legal orders.”® Legal system which took shape by the principle

23 K.P.E LASOK and Dominik LASOK, Law and Instutions of the European Union, Butterworths
Group, United Kingdom 2001, p. 355, 356.

24 Sanem Baykal, Avrupa Birligi Anayasalasma Siirecinde Adalet Divani'nin Rolii: Divanin
Ulusal Mahkemelerle iliskileri ve Yorum Yetkisinin Sinirlari Baglaminda Bir Analiz, Ankara
Avrupa Galismalar Dergisi Cilt:4, No:1 (Guz: 2004), p.126.

25 Ibid, p.126.
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judgments of the Court provided for rights and protection mechanisms that

individuals might claim before the national judicial bodies.?®

General principles established through the judgments of the European
Court of Justice have added sui generis nature to the European Union Law. This

section will touch upon the following principles:
Unity of EU law,
Autonomy of EU law
Direct applicability of EU law
Direct effect of EU law

Supremacy of EU law.

1. Unity of EU law

The principle of the unity of European Union law means the wholism
between the establishing treaties, which constitute the primary sources of the EU
law, and the secondary sources, which have been derived from those primary
sources. This aspect of the principle may be claimed to resemble to the hierarchy
of norms in the Constitutional law. With both of these principles, it was aimed at
ensuring the wholism of all the norms. It is required that all the sources of the

European Union Law be in harmony and unity.

The principle of unity of the European Union Law also means the uniform
implementation of the sources of EU law in each member state. European Union
does not have a judicial network across the member states. National courts are

the institutions which implement the Union law, and they are instruments of

26 Ipid, p.126.
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transfer to the supranational jurisdiction.?” With this regards, preliminary
ruling procedure plays a major role in the uniform execution of the EU law.

This allows the national law and Union law to complement each other.?®

With principle of the unity of European Union law, it was aimed to ensure
implementation of a common law in all the member states. Without legal
integration, it is impossible for the economic integration, deemed as the main
motivation of the European Union, to take place. The unity of the EU law goes
beyond to being a legal concept and reflects the essence of the main motivation

of the Union.?°

2. Autonomy of EU Law

The treaties mentions the autonomy of the Union law, however the
jurisdiction of the European Court of Justice has a significant effect on the

establishment of this concept.

National laws are comprised of rules set forth by judicial bodies; however
international laws are established by international treaties. The European Union
law was established through treaties and developed through the activities of
supranational authorities. This structural difference together with the difference
in the aim of establishment has led to the formation of a unique legal system.
The European Union law has been envisaged to be implemented by the national
authorities. However, the autonomy of the EU Law has been found necessary for

the complete and uniform execution of the EU law in all the member states.

27 Mustafa Karayigit, Gergek ve Tiizel Kisilerin AB Tasarruflarina Karsi Korunmasi, Adalet
Yayinlari, Ankara 2009, p.76.

28 Robert Kovar, “The Relationship Between Community Law and National Law”, European
Perspectives: Thirty Years of Community Law, Luxembourg, Office for Official Publications of
the European Communities, 1983, p. 109.

2% R, Barents, The Autonomy of Community Law (Series European Monographs Volume
45), Kluwer Law International, 2004 ,p.214.
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The European Union law is implemented by member states independently
from the legislative action, except for the cases where related Union norm
stipulates arrangement. However, the fact that national courts have been
excluded from taking legislative action does not impede the execution of the EU
law. Member states are expected to implement the EU law in accordance with the
actions of executive and judiciary power. Although national law and EU law are

independent laws, these legal systems take action in coordination.

Today the European Union is an international legal entity with legal
personality. The system of separation of powers set forth by the Union law
renders the EU law autonomous from the international law. The Court of Justice
of the EU stated in the Commission’s lawsuit against Ireland that a liability
stipulated by the EU treaties could not be violated by an international treaty. In
the said lawsuit, it was also highlighted that such a violation of Ireland would
impair the autonomy of the union law.?® The European Court of Justice protected

the autonomy of the Union law in this lawsuit.

3. Direct Applicability of EU Law

The principle of direct applicability is a reflection of the vertical separation
of powers between the Union and the member states. This principle is an
outcome of the transfer of power by member states. The notion of direct
applicability means that the norms of the EU law apply to the municipal law
without any intermediary procedure or adaptation action. Direct applicability
principle has enabled the Union's regulations to be directly applied in the
member state’s sovereignty area. This may be interpreted as the limitation of the
member state’s sovereignty or the use of the sovereignty of the member state

by the union.

30Case (C-459/03, Commission vs. Ireland, [2006] ECR 1-4635, http://curia.europa.eu
(28.11.2012)
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International law has two main approaches towards the effectiveness of
international law in the municipal law; dualist approach and monist approach.
According to the dualist approach national law and international law are two
separate law systems. A norm in one legal system can only apply to another
system following a process of adopting.®' Monist approach developed by Hans
Kelsen accepts that there is relation between national law and international
law.?? And it points out that the source of this relation is the supremacy of the
international law. Hersch Lauterpacht stated the reason for this supremacy as
the concept of human rights. According to Lauterpacht, limitation of the state
power for the protection of human rights may only be possible with the
supremacy of the international law.3* Monist approach suggests that international

law has effect in municipal law without the process of adoption.>*

Costa v. Enel case®® is one of the first examples that indicate the European
Court of Justice’s preference of monist approach. Case was filed upon the
nationalization of the ENEL, Edison Volta Electricity Company with an Italian law.
Plaintiff Attorney Costa had owned shares of Edison Volta Electricity Company
which was nationalized, and therefore he refused to pay his electricity bill after

nationalization of the company.

While the case was continuing at the Italian courts, Mr. Costa argued that
the law which allowed the nationalization of the Edison Volta Electricity Company
violated the competition provisions of the establishing treaties of the EEC. With
regard to this claim of the plaintiff, Italian court requested for a preliminary
ruling from the European Court of Justice. European Court of Justice’s judgment

on the case included the following statements:

31 Martin Dixon, Textbook on International Law, Oxford University Press, 2007, p.89.

32 Gideon Boas, Public International Law: Contemporary Principles and Perspectives,
Edward Elgar Publishing, 2012, p.121.

33 Dixon, p.88.

34 Boleslaw Adam Boczek, International Law: A Dictionary, Scarecrow Press, 2005, p.6.

35 C - 6/64, Flaminio Costa v E.N.E.L,.[1964] ECR 585 http://eur-lex.europa.eu (29.11.2012)
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"By contrast with ordinary international treaties, the EEC treaty has
created its own legal system which, on the entry into force of the treaty,
became an integral part of the legal systems of the member states and

which their courts are bound to apply.

By creating a community of unlimited duration, having its own
institutions, its own personality, its own legal capacity and capacity of
representation on the international plane and, more particularly, real
powers stemming from a limitation of sovereignty or a transfer of powers
from the states to the community, the member states have limited their
sovereign rights, albeit within limited fields, and have thus created a body

of law which binds both their nationals and themselves.”

This judgment highlighted the monist approach of the European Court of
Justice. However, it is not possible to sufficiently explain the principle of direct
applicability within the scope of the monist-dualist approach. Even so, it can be
concluded that the European Court of Justice had made an interpretation which
limited the member states’ preference between monism and dualism. The
principle of direct effect cannot be left to the preference of member states, but a
requirement of the EU law system. Therefore, member states’ powers have been
limited in order to preclude them from adopting a dualist approach which
restricts the effect of the Union norms in municipal law. In addition, member
states have been held liable for avoiding legislative actions which may impede
the implementation of the EU norms. In this regard, it is possible to argue that

member states have positive and negative obligations.

Another case where the European Court of Justice ruled in favor of direct
applicability was Van Gend en Loos®® case, which took place before the
abovementioned case. Plaintiff Van Gend en Loos company imported chemicals
from the Federal Republic of Germany. However, the Netherlands’ customs

authority requested a high amount of customs charge from the company. The

36 C - 26/62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands
Inland Revenue Administration, [1963] ECR 1, http://eur-lex.europa.eu (29.11.2012)
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plaintiff claimed that the said practice violated Article 12 of the establishing
treaty of EEC in the lawsuit at the Courts of the Netherlands. With regard to this
claim of breach, the Court of the Netherlands requested preliminary ruling from
the European Court of Justice. The Court’s judgment on this case include the

following:

"The European Economic Community constitutes a new legal order
of international law for the benefit of which the states have limited their
sovereign rights, albeit within limited fields, and the subjects of which

comprise not only the member states but also their nationals .

Independently of the legislation of member states, community law
not only imposes obligations on individuals but is also intended to confer
upon them rights which become part of their legal heritage . These rights
arise not only where they are expressly granted by the treaty but also by
reason of obligations which the treaty imposes in a clearly defined way
upon individuals as well as upon the member states and upon the

institutions of the community”

This decision implies that the Union’s law does not only have vertical effect
on the states, but also horizontal effect which covers the citizens of the member

states.

The European Court of Justice’s judgment of the Simmenthal case has
been another example where the direct applicability principle was highlighted

with more details.

The plaintiff Simmenthal Company imported meat from France to Italy.
Italian government has been inspecting imported beef for public health reasons.
Imported company was charged with an inspection fee by the Italy government
in accordance with the Law entered into force in 1970. However, the relevant
Law was in breach of the provisions of the European Economic Community Treaty
and other Community laws regarding the “amount restrictions” and the
prohibition of “the charges having equivalent effect”. Defendant Italian

government stated that the law which constituted legal basis for the fee was
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enacted after the said sources of Community law. The government argued that
the principle which requires that a succeeding rule might abolish the preceding
ones prevented the implementation of the Union norms.?’ . The judgment of the

European Court of Justice includes the following:

"The direct applicability of Community law means that its rules must
be fully and uniformly applied in all the Member States from the date of
their entry into force and for so long as they continue in force. Directly
applicable provisions are a direct source of rights and duties for all those
affected thereby, whether Member States or individuals; this consequence
also concerns any national court whose task it is as an organ of a Member

to protect the rights conferred upon individuals by Community law.”

The principle of direct applicability aims to create a common Community
law having effect on each and every individual within the borders of the
Community. It seems only possible to ensure “the common market”, once this

aim is achieved.

4. Direct Effect of The EU Law

Direct effect means that an EU rule engenders rights in favor of natural
and legal persons, and those right-holders can claim such rights before the

national judicial authorities.

For a norm to create rights in favor of natural and legal persons in a
member state, the related norm should not necessarily be adopted. Some EU
rules address to the member states. Such rules are binding and impose
obligations as required by the direct applicability principle. However, directly
applicable norms do not always have direct effect. For such Community norms to
attain direct effect, member states’ governmental bodies should make new

decisions to accept them. However, it is not possible for a member state to

37 This principle is known as "Lex posterior derogat priori”.
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relieve itself from an obligation by avoiding from carrying out the relevant
arrangements in the municipal law. The related EU norm would have effect in the
legal relations between the state and the individuals regardless of such related

arrangement.

Direct effect is a principle directly created by the European Court of Justice
and is not covered by the treaties. The European Court of Justice's Van Gend en

Loos decision® includes the following:

The wording of article 12 contains a clear and unconditional
prohibition which is not a positive but a negative obligation . This
obligation, moreover, is not qualified by any reservation on the part of
states which would make its implementation conditional upon a positive
legislative measure enacted under national law . The very nature of this
prohibition makes it ideally adapted to produce direct effects in the legal

relationship between member states and their subjects.

The Court has implied a new law system with this decision which
underlined the direct effect of the Community law, and initiated the treaties’
constitutionalization process.*® The principle of direct effect serves as a bridge
between the national law and the European Union Law. It extends the scope of
the Community law from just being an international law only binding for the

states to the citizens of the member states.

Direct effect of the directives comes to being in some different forms of
the principle of direct effect. Directives are Community norms binding for the
member states together with their outcomes; however the method and
procedure of the adaptation of directives remain at the discretion of the member
states. A member state cannot relieve itself from the obligations in cases where

the directives are not adapted to the municipal law on time or in a proper way.

38 C - 26/62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands
Inland Revenue Administration, [1963] ECR 1
3% Baykal, Avrupa Birligi Anayasallasma Siirecinde Adalet Divani'nin Rolii: Divanin Ulusal

Mahkemelerle iliskileri ve Yorum Yetkisinin Sinirlari Baglaminda Bir Analiz, p.123.
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The European Court of Justice underpinned this in its Ratti*® decision. Case
was presented to the European Court of Justice through preliminary ruling
procedure. Mr. Ratti stated in his defense before the Italian court of criminal
jurisdiction that two directives were implemented regarding the labeling and
packaging of some hazardous materials. National court requested advise from
the European Court of Justice on whether the relevant articles of the said

directives have direct effect or not.

The European Court of Justice adjudged that the precise, clear,
unconditional directive provisions and the provisions which did not provide
margin of discretion may have direct effect although a national adaptation action
has not been taken within the specified period. In its Ratti judgement, the Court
of Justice underlined the rule that member states could not evade the obligations
on the grounds of their own negligence and failure.*! It can be concluded from
this attitude of the Court that estoppel arguments are not allowed. In the light of
this judgement, it can be deducted that directives do not have direct effect

during the period given for the adaptation of the directives.**’*?

However, the fact that the directive’s adaptation period still continues does
not mean that the directive have no effect**. In the Inter-Environment Wallonie
case®, it was stated that a member state had to avoid from taking any
regulatory action detracting from the purpose of the directive addressed to it,
although the adaptation period did not end..

40 C-148/78, Pubblico Ministero v Ratti [1979]ECR 1629 http://eur lex.europa.eu (01.12.2012)
4! paul Craig, Grainne de Burca, EU Law: Text, Cases, and Materials, Oxford University Press,
2011, p.193.

42 Chalmers Damian, Davies Gareth, Monti Giorgio, European Union Law: Cases and Materials,
Cambridge University Press, 2010, p.288.

43 Trevor C. Hartley, The Foundations of European Community Law: An Introduction to the
Constitutional and Administrative Law of the European Community, Oxford University
Press, 2007, p.204.

44 Ibid, p.204.

45 C-129/96, Inter-Environnement Wallonie ASBL v Région Wallonne, [1997] ECR I-7411,
http://eur-lex.europa.eu (01.12.2012)
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Implementation of directives does not inhibit individuals from claiming
right directly based on a provision in a directive. The Court ruled in the
Marks&Spencer case*® that the directive had to be directly referred to in cases
where the directive entered into force properly. In cases where a directive did
not enter into force properly, individuals may claim right based on a provision of
such directive, although the proper adaptation of the directive to the municipal

law has been completed.*’

With the principle of the direct effect, EU norms not only create rights for
natural and legal persons, but also engender obligations. Otherwise, EU rules
would be implemented in different ways in different member states. For instance,
a service provided by the public institutions in a country may be provided by
private law legal person in another country. There would be differences in the
application in member states if the direct effect was only applied to the state and
its bodies. In this context, the effect of the EU norms on the relationships
between individuals has been explained with the concept of “horizontal direct

effect”.

5. Supremacy of EU Law

The principle of supremacy of EU law, also known as the primacy of EU law
is the result of the separation of powers between the Community and member
states.*® Supremacy of EU law means that EU law takes precedence in case of
incompatibility between the provisions of EU law and national law. EU law
prevents the implementation of any conflicting norm of national law. Other two

principles of the EU law, direct effect and direct applicability have the same

46 Case C-446/03, Marks & Spencer plc v David Halsey, [2005], ECR I-10837, http://eur-
lex.europa.eu (01.12.2012)

47 paul Craig, Grainne de Blrca, EU Law: Text, Cases, and Materials, p.194.

48 Theodore Konstadinides, Division of Powers in European Union Law: The Delimitation of
Internal Competences Between the Eu and the Member States, Kluwer Law International,
2009, p.88.
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purpose and lead to the same result. Supremacy of the EU law is a requirement

of the supranational nature of the Union.

The principle of the supremacy of EU law has been established by the
European Court of Justice.*® According to the European Court of Justice, the
legitimacy of the Community law cannot be questioned based on a national law
norm.”® Member states showed different reactions to the principle of the
supremacy of EU law. Countries such as the Netherlands and Austria can be
considered as the countries which acknowledged the supremacy of EU law in
terms of the provisions of constitution and judicial decisions.®® Constitutional
courts of Italy, Germany, Denmark and Belgium imposed limitations to the
supremacy of the EU law. Such limitations have found place in the decisions
related to the fundamental rights. Federal Constitutional Court of Germany has
set out the prerequisite that “the structural principles of the constitution” should
be protected within the EU law so that it could recognize the supremacy of the
EU law.>? Federal Constitutional Court of Germany’s limitation on the structural
principles with the Solange I judgment was reflected to a positive law
arrangement with the amendment made in the Constitution of Sweden. Transfer
of power required by and resulted from the principle of the supremacy of EU law
has been deemed possible to the extent that it complies with the Constitution
and the European Convention on Human Rights, and that it assures fundamental

rights and freedoms.?

49 paul Craig, Grainne de Blrca, EU Law: Text, Cases, and Materials, p.256.
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>2 Ibid, p.102.
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The European Court of Justice stated in the Simmenthal case®* that Union
law precluded the adoption of new national laws which conflict with the

Community law:

“"Furthermore, in accordance with the principle of the precedence of
Community law, the relationship between provisions of the Treaty and
directly applicable measures of the institutions on the one hand and the
national law of the Member States on the other is such that those
provisions and measures not only by their entry into force render
automatically inapplicable any conflicting provision of current national law
but - in so far as they are an integral part of, and take precedence in, the
legal order applicable in the territory of each of the Member States - also
preclude the valid adoption of new national legislative measures to the

extent to which they would be incompatible with Community provisions.”

The European Court of Justice ruled in the Costa Enel case> that the
principle of supremacy applied to all the legislative activities. The Costa Enel case
addressed to the incompatibility between a provision of an establishing treaty
and a national law enacted subsequent to that establishing treaty. In this
judgment the European Court of Justice justified the principle of the supremacy
and pointed out the threats that the lack of it may lead to. The Court stated the

following in the said case:

"By contrast with ordinary international treaties, the EEC treaty has
created its own legal system which, on the entry into force of the treaty,
became an integral part of the legal systems of the member states and

which their courts are bound to apply.

By creating a Community of unlimited duration, having its own
institutions, its own personality, its own legal capacity and capacity of

representation on the international plane and, more particularly, real

> C-106/77, Amministrazione delle Finanze dello Stato v Simmenthal S.p.A. [1978] , ECR 629
http://www.cvce.eu (03.12.2012)
55 C - 6/64, Flaminio Costa v E.N.E.L.[1964] ECR 585, http://www.cvce.eu (03.12.2012)
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powers stemming from a limitation of sovereignty or a transfer of powers
from the states to the community, the member states have limited their
sovereign rights, albeit within limited fields, and have thus created a body

of law which binds both their nationals and themselves.

The integration into the laws of each member state of provisions
which derive from the Community, and more generally the terms and the
spirit of the treaty, make it impossible for the states, as a corollary, to
accord precedence to a unilateral and subsequent measure over a legal
system accepted by them on a basis of reciprocity. Such a measure cannot

therefore be inconsistent with that legal system.”

The principle of the supremacy of the Community law also applies to the
constitutions of the member states.”® The effect of the Community actions may
not be considered invalid due to the incompatibility with the constitutional
principles of a member state.”” Within this context, it can be concluded that the
principle of the supremacy of the Community law has effect on the soverignty of

the member states.

C. PATH TO THE CHARTER: HUMAN RIGHTS DEVELOPMENTS
IN THE EU LAW

The fact that the main motivation of the Union is to ensure peace through
economic integration led to a long-continued silence when it comes to the human
rights in the sources of the Union. However, the attitude of the constitutional
courts of the member states and the dynamism of the judicial body of the Union

forced the institution of the Union to bring an end to this silence. These

%6 Margot Horspool, European Union Law, Oxford University Press, 2006, p.173.
>’ Kemal Baslar, Avrupa Birligi'ne Katihm Siirecinde Tiirk Anayasasi’'nin Uyumlastirilmasi

Sorunu, http://www.anayasa.gen.tr (08.01.2013)
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developments found their reflections in the establishing treaties in the course of

time.

The cycle between the Establishing Treaties, the attitudes of the member
states, the judgments of the Court, and the measures of the EU institutions
contributed to the multi-dimensional development of the Union's human rights
law. Individuals also played role in the establishment of Union's human rights law
as individual actions embodied the fundamental rights-related concerns of the
member states. Therefore, the developments in the Union's fundamental rights

law should be considered as having multiple sources.

1. Human Rights in the Treaties

The founding philosophy of the European Union was to establish peace
together with the economic unity on the continent. Traces of this perspective
may also be seen in the main motivations. However, initially established as an
economic union, the community’s evolution into a political union was
unavoidable. The political integration in Europe has necessitated some common
values for the member states to come together under the Community umbrella.
It can be claimed that an economic integration can be the driving force of the
creation of some common values even if there is no political integration. Free
movement which appeared as a prerequisite for the economic integration would
have constituted a common will which necessitated fundamental values including
fundamental rights, democracy, social rights and some general legal principles.
At least, it can be said that free movement of the workers would lead to the

pursuit of common social rights.

The idea of establishing a United Europe goes back a long way, however it
was only after the second world war when this idea was materialized. In 1949 six
founding states - Belgium, France, Germany, Italy, Luxembourg and the

Netherlands - attempted to establish integration for coal and steal, materials of
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critical economic value.®® Those attempts led to the signing the Treaty
establishing the European Coal and Steel Community — ECSC on April 18, 1951.
6 years later the Treaty Establishing the European Economic Community and the
Treaty Establishing the European Atomic Energy Community were signed. These
founding treaties did not touch upon rights and freedoms other than the four
fundamental freedoms>® and equal pay for women and men, which have been
the founding motivations of them. Mentioned fundamental rights and principles in
the treaty were limited with those required by the economic integration. It can
also be concluded from the nature of the said rights that the primary purpose of
the establishing treaties was to ensure economic integration. Establishing
treaties has not included provisions stimulating general and complete protection
of the fundamental rights for a long time.®® Focused on establishing a common
market, the Community approached the individual as an economic object rather

than a human rights subject.

Another reason why human rights concept was not included in the
establishing treaties was that member states had different perspectives of
human rights. Founding states were in the opinion that the protection of human
rights had to be limited to the national judicial bodies. Thus, human rights
concept, due to its nature, imposes restrictions on those having the power. In
this regards, member states avoided possible obligations which may arise from

treaties.®!

The Community was built on the economic motivations, however the

process proved that such a structure was not sufficient alone. They realized that

8 Stephen Weatherill, Cases and Materials on EU Law, Oxford University Press, 2012, p.7.

> Free movement of Workers, Free movement of goods, Freemovement of capital, freedom of
establish.

80 Fiisun ARSAVA, “Avrupa Birligi Temel Haklar Sarti”, Ankara Avrupa Calismalar Dergisi,
2003, V:3, N:1, p.3.

1 Nanette A. Neuwahl, The Treaty on European Union: A Step Forward in the Protection of
Human Rights? ; Nanette A. Neuwahl, Allan Rosas, The European Union and Human Rights,
Martinus Nijhoff Publishers, 1995, p.2.
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integration was a multi-dimensional process. It was understood that human
rights needed more attention for a sound integration process, and setting

common human rights standard became a must.

The Community’s awareness of human rights did not remain limited to the
developments which affect the member states. The Community set the
prerequisite of having a developed human rights system to become a member of
the Community. The following section will deal with the reflections of the
developments related to the human rights law, rather than of the legal and

political developments, on the treaties.

a. Treaty of Paris and Treaty of Rome

Treaty of Paris was signed on 18 April 1951 between Germany, France,
Belgium, Luxemburg, the Netherlands, and Italy, and came into force on July 25
1952. Prepared based on the “Schuman Plan” of Robert Schuman, then Ministry
of Foreign Affairs of France, the Treaty of Paris established the European Coal
and Steel Community. Treaty of Paris assigned the bodies formed by the treaty
with the management of the coal and steal industry. The following bodies were

formed with the treaty:
- High Authority as the executive body
- Council of Ministers consisting of the representatives of member states
- Common Assembly acting as the parliament
- Court governing the measures and actions of the High Authority.®?

The Treaty generally included provisions related to the purpose of
economic cooperation, and the political organization to be performed for this

purpose. It did not include any important provision regarding the human rights.®?

62 John Peterson, Michael Shackleton, The Institutions of the European Union, Oxford

University Press, 2012, p.22.
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Treaty of Rome was signed on 25 March 1957, establishing the European
Economic Community and European Atomic Energy Community (Euratom), which
constituted the grounds for the European Union.®* Treaty of Rome had the
purposes of ensuring a common market, economic integration, monetary union
and political cooperation.®® Human rights were accepted as the general principle
of the Community, and included in the purposes, duties and activities of the

Community.°®

Following the entry into force of the Treaty of Paris and Treaty of Rome,
Merger Treaty was signed on 8 April 1965 to streamline the European
institutions. With the Merger Treaty, executive bodies of the European Coal and
Steal Community, European Economic Community and European Atomic Energy
Community gained a single institutional structure. These three communities
shared common institutions. Institutions established with the Treaty which came

into effect on 1 June 1967 are as follows:
- Commission,
- Council,
- General Assembly, later Parliament,
- Court of Justice.

Treaties Establishing the European Coal and Steal Community, European
Economic Community and European Atomic Energy Community included human
rights catalogue. The reason of including the provisions on the freedoms and the
principle of equality in the Treaty Establishing the European Economic

Community was not the tendency towards human rights, but the states’ purpose

63 Robert Schiitze, European Constitutional Law, Cambridge University Press, 2012, p.411.

54 Ibid, p.18.

85 Ibid, p.19.

66 paul P. Craig & Grainne De Burca, The Evolution of Eu Law, Oxford University Press, 2011,
p.478.
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of ensuring economic integration.®” At the times when the Treaty was being
prepared the general tendency was towards the limitation the protection of
human rights with the national courts. Therefore, protection of fundamental
rights at the level of a supranational institution as the Community was not
deemed necessary. If the Community was to be qualified as a peace project, it
could be concluded that economic integration took precedence as the first stage
of this staged project. For a more rational and realistic collaboration between the
states and the societies, the Community was attempted to be built on economic

principles.

Although the establishing treaties did not include provisions related to

”

human rights in real terms, they mentioned the concepts of “rule of law” and
“democracy”. Rule of law was identified with the Court of Justice and democracy

with the Parliament.

The inadequacy of the provisions related to the human rights did not
prevent the questioning of human rights within the community. Treaties of the
Community stipulated transfer of power between the Community and member
states. As a result of this transfer of power, the Community commenced to take
actions in many areas which had been under the power of the member states
before. Community regulations took precedence even over the national

legislation activities.

Trend towards extending the area of power began to unavoidably cover
individuals’ rights. This situation brought about new, human rights-focused
discussions about the power. Although there was not any binding human rights
document, this discussion about the human rights began with the judicial

activism of the Court of Justice and triggered new developments.

67 Chalmers, Davies, Monti, European Union Law: Cases and Materials, p.12.
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b. Single European Act

Single European Act was the first major revision of the establishing
treaties based on Article 236 of the Treaty of Rome. It was signed in Luxemburg
on 17 February 1986, and in The Hague on 28 February 1986, and came into
effect in 1 July 1987.

The preamble of the Single European Act paved the way for significant
developments for the evolution process of the human rights in the European

Community. The preamble of the Single European Act includes the following:

"...Determined to work together to promote democracy on the basis
of the fundamental rights recognized in the constitutions and laws of the
Member States, in the Convention for the Protection of Human Rights and
Fundamental Freedoms and the European Social Charter, notably freedom,

equality and social justice,...”®®

The preamble with the above given statements was not a part of the main body
of the document. However, the European Court of Justice could establish
provisions based on these statements. Although it was in the preamble, this
reference marked a noteworthy development. The Community did not have a
catalogue of rights and freedoms at that time. However, a reference to the
European Convention on Human Rights and the European Social Charter
indicated a list of rights. This reference was also important and meaningful as it
identified the minimum scope of the developments to take place in the following
years. The reference to the European Social Charter was of significance for the

economic and social rights.®®

The European Single Act marked an essential progress in terms of

democracy. The European Parliament was set forth to be established via

%8Single European Act, http://ec.europa.eu (10.12.2012)

59philip Alston, J.H.H. Weiler, An “Ever Closer Union” in Need of a Human Rights Policy: The
European Union and Human Rights; Ed. Philip Alston, Mara R. Bustelo, The EU and Human
Rights, Oxford University Press, 1999 ,p.32.
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election.”” This may be deemed as the most notable progress towards the
democratization of the Community. The known interaction between the concepts
of democracy and human rights may imply that this was an important

development in term of the social-political rights.

c. The Maastricht Treaty

One of the objectives of the integration determined in the 1972 Paris
Summit was achieving a European Union.”! Upon the entry into force of the

Maastricht Treaty on 1 November 1993, the European Union was created.

The Treaty envisaged collaboration in justice and home affairs, which
increased the importance of the protection of fundamental rights, since the
activities related to the justice and home affairs were directly relevant to the
human rights. Fundamental rights were most likely abused in the activities
carried out under these two fields. The fact that issues such as asylum,
migration, human trafficking were within the scope of these two fields made the

protection of fundamental rights more important.

In the preamble of the Treaty of Maastricht, the attachment to the
principles of democracy, liberty, respect for fundamental rights, and freedoms
and of the rule of law were re-expressed and confirmed.’? Paragraph 3 of the
preamble of the Treaty underlined the will of the member states regarding the

human rights with the following statement:

70 Clifford A. Jones, The Legal and Institutional Framework of the 2009 European
Parliament Elections in the Shadow of the Lisbon Treaty; Ed. Michaela Maier, Jesper
Stromback, Lynda Lee Kaid, Political Communication in European Parliamentary Elections,
Ashgate Publishing, Ltd, 2011, p.21.

71 C.W.A. Timmermans, General Aspects of European Union and the European
Communities, Ed. Paul Joan George Kapteyn, The Law of the European Union and the
European Communities: With Reference to Changes to be Made by the Lisbon Treaty,
Kluwer Law International, 2008, p.53-54.

72 Maastrichtt Treaty on European Union, http://eur-lex.europa.eu (10.12.2012)
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“confirming their attachment to the principles of liberty, democracy
and respect for human rights and fundamental freedoms and of the rule of

”

law

And the same paragraph pointed out a concrete reference to consult to about the

social rights as in the following:

“confirming their attachment to fundamental social rights as defined
in the European Social Charter signed at Turin on 18 October 1961 and in
the 1989 Community Charter of the Fundamental Social Rights of

Workers,”

The Treaty of Maastricht was the first community treaty which amended an

establishing treaty and included the concept of human rights in the main text.

Paragraph 2 of the Article F of the Treaty denoted two significant resources
of human rights, which were common constitutional traditions of the member
states and the European Convention on Human Rights signed by all the member
states.”® The fact that the Treaty referred to the European Convention on Human
Rights as the source of fundamental rights paved the way for the interpretations
that the ECHR was officially integrated to the Community law.’* Despite all these
positive developments, the arrangements in the said article were not
satisfactory. This article did not take the fundamental rights at the same level as

the Community rules.

The Maastricht Treaty brought a novelty with new openings about the
human rights law of the Community. With the Treaty the concept of the
European Union Citizenship has been developed as an advanced stage of the

“People’s Europe”.”” The European Union citizenship was an individual-level

73 Wopera Zsuzsa, “The General Principles of Law at the Practice of European Court of
Justice”, Juridical Current, Volume 12, Issue 1, 2009, p.30.
74 Robert Schiitze, European Constitutional Law, Cambridge University Press, 2012, p.416.

7> Dominik LASOK, The Maastricht Treaty On European Union, MJES V:3 N:1-2 (1993/94),
p.4.
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reflection of the integration Jean Monnet expressed in 1952 saying “we are not
forming coalitions of states, we are uniting men”.”® The European Citizenship was
not put forward as an alternative to the national citizenship. Citizens of the Union
would continue to hold their national citizenships.”” The European Citizenship was
deemed as a concept above the national Ccitizenship, covering and
complementing it.”® The Treaty stated explicitly that the European citizenship
would not supersede the national citizenship.”® The concept of the European
citizenship had a psychological dimension along with its legal and political
dimension. The aim with this concept was to create a sense of belonging to the
Community after the state-level integration was maintained in line with the

economic motivations.®°

Along with the concept of the European citizenship, the rights of the union
citizens arising from the union law came to the fore. Articles 8a - 8e of the
Treaty of Maastricht addressed the individuals’ rights arising from the Union law.

Some of the rights arranged in the Article are as in the following:

- Right to freedom of movement and residence within the
territories of the member states: This freedom may be restricted by the
member state within the framework of the conditions and restrictions set forth by
the Treaty. With this statement included in the Treaty, the previous right to free
movement for workers and services was expanded to cover all the citizens with

the concept of the European citizenship.

- Right to vote and stand in elections in municipal elections and
elections to the European Parliament in any EU member state under the

same conditions as nationals of that state: To be entitled to exercise this

76 Stijn Smismans, Civil Society And Legitimate European Governance, Edward Elgar
Publishing, 2006, p.243.

’7 Dominik LASOK, The Maastricht Treaty On European Union, p.4.

78 Chalmers, Davies, Monti, European Union Law: Cases and Materials, p.444-447.

7 Willem Maas, Creating European Citizens, Rowman & Littlefield, 2007, p.85.
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right, an individual is required to have resided for six months in a member state
and not to have voted in the country of which he/she is a national. The exercise
of right to vote is on reciprocal basis. Right to vote and stand in the elections to
the European Parliament was ratified by the Council Directive numbered 93/1 09
EC for the elections in 19945

- Petioning the European Parliament.

- Petioning the Ombudsman assigned by the European Parliament:
The EU Ombudsman was established under the Maastricht Treaty. The
Ombudsman’s role is to ensure the protection of the rights of real and legal
persons who reside in the European Union from any violating acts of the
institutions of European Union. Ombudsman investigates and conducts inquiries
about the complaints on the grounds of discrimination, unfairness, abuse of
power, refusal of information or provision of incomplete information. Besides
investigating complaints submitted to the court, the Ombudsman also may take

initiative to launch an investigation.®

The Maastricht Treaty introduced a number of significant developments
related to the fundamental rights. These developments may possibly seem to
have affected only the states signed the Treaty. However, the Maastricht Treaty
laid down provisions regarding the membership applications, and set forth
respect for democracy and human rights as an application requirement.
Candidate countries were expected and required to develop a policy with respect

for human rights.

d. The Amsterdam Treaty

The Amsterdam Treaty, which was signed 2 September 1997 and came

into effect on 1 May 1999%°, introduced noteworthy novelties and additions

81 Dominik LASOK, The Maastricht Treaty On European Union, p.4-5.
82 patrick Birkinshaw, European Public Law, Cambridge University Press, 2003, p.272.
8 Amsterdam Treaty, http://www.eurotreaties.com (12.12.2012)
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regarding the human rights law. The Treaty explicitly underlined the Union’s

sensitivity to the human rights.

With additions and amendments, the emphasis on the human rights in
Article F of the Maastricht Treaty was strengthened. Paragraph 1 of Article F has
been amended as in the following: "The Union is founded on the principles of
liberty, democracy, respect for human rights and fundamental freedoms, and the
rule of law, principles which are common to the Member States.”. It was also
stated that the listed principles in the article were common principles across all

the member states.

Reference to the European Convention on Human Rights in the Treaty
remained unchanged. Any candidate European State was expected to respect
human rights. The Union’s aim was to create political oppression on the member
states with this requirement which was included in the Copenhagen political
criteria as well. The provision which set forth this requirement did not only
address to the candidate states, but also it was a political message to the

member states.

The Amsterdam Treaty provided a posteriori control mechanism over the
member states regarding the fundamental rights. In case of serious and
persistent breach of the common principles under the Treaty, a political sanction
was projected to be implemented.?* Upon the proposal of the Council - in the
shape of heads of state or government - or two thirds of the member states or
the Commission, and the approval of the European Parliament, breach of
fundamental rights by a member state might be determined. This procedure did
not only consist of the determination; the suspension of the membership rights
was also possible.®® Once the breach was determined, the Council might decide
to suspend the membership rights of the breaching member state with qualified

majority. Rights which could be suspended included right to vote in the Council,

84Dominic McGoldrick, The European Union After Amsterdam