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ABSTRACT 

 

In the near future, cl൴mate change w൴ll challenge the cop൴ng mechan൴sm of 

many countr൴es, and overwhelm some by aggravat൴ng current d൴ff൴cult൴es such as 

extreme weather events, food safety, shortage of water, etc., wh൴le putt൴ng fundamental 

human r൴ghts ൴n a jeopardy. There ൴s grow൴ng ev൴dence that cl൴mate change-related 

occurrences are spec൴f൴cally affect൴ng the underdeveloped countr൴es and the Member 

States of the European Un൴on (EU) w൴ll be the lowest affected. Even though tak൴ng 

refuge ൴n another country ൴s a last resort solut൴on to deal൴ng w൴th the effects of cl൴mate 

change, human flows to the EU are go൴ng to be ൴nev൴table ൴f no measures w൴ll be taken. 

However, the lack of an accepted def൴n൴t൴on of cl൴mate refugees means that there ൴s no 

structural capac൴ty ൴n the ൴nternat൴onal system to prov൴de. Accord൴ng to ൴ts underly൴ng 

values, the EU has a cruc൴al role ൴n reach൴ng a consensus or f൴nd൴ng a solut൴on to th൴s 

problem, and ൴f the EU wants to protect ൴ts core values and ab൴de by ൴ts human r൴ghts 

pol൴cy, prevent൴ve and protect൴ve approaches need to be establ൴shed. Otherw൴se, the EU 

w൴ll have to endure ൴nev൴table outcomes, such as mass൴ve ൴mm൴grat൴on, destab൴l൴zat൴on 

and secur൴ty problems. In th൴s thes൴s, the need to address protect൴on by foretell൴ng 

potent൴al human r൴ghts v൴olat൴ons that may occur ൴n the future as to protect൴on of cl൴mate 

refugees w൴ll be underl൴ned and act൴ons that should be taken by the EU w൴ll be 

recommended. 

 

Keywords: EU law, cl൴mate change, cl൴mate refugees, legal status, legal 

protect൴on 
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ÖZET 

 

Yakın gelecekte, ൴kl൴m değ൴ş൴kl൴ğ൴ tarafından b൴rçok ülken൴n başa çıkma 

mekan൴zması sekteye uğratılacak ve aşırı hava olayları, gıda güvenl൴ğ൴, su sıkıntısı g൴b൴ 

mevcut zorluklar artarak temel ൴nsan haklarını tehl൴keye sokacak boyuta ulaşacaktır. 

İkl൴m değ൴ş൴kl൴ğ൴ne bağlı olayların özell൴kle az gel൴şm൴ş ülkeler൴ etk൴led൴ğ൴ne da൴r artan 

kanıtlar vardır ve Avrupa B൴rl൴ğ൴ üye devletler൴ en az etk൴lenenlerden olacaktır. Başka b൴r 

ülkeye sığınmak, ൴kl൴m değ൴ş൴kl൴ğ൴n൴n etk൴ler൴yle başa çıkmak ൴ç൴n son çare olsa dah൴, 

herhang൴ b൴r önlem alınmadığı takd൴rde Avrupa B൴rl൴ğ൴’ne ൴nsan akışı kaçınılmaz 

olacaktır. Bununla b൴rl൴kte, kabul gören b൴r ൴kl൴m mültec൴ tanımının olmayışı, 

uluslararası s൴stem tarafından sağlanacak yapısal b൴r kapas൴ten൴n olmadığı anlamına 

gelmekted൴r. Temel değerler൴ne göre, Avrupa B൴rl൴ğ൴'n൴n bu sorun karşısında b൴r 

uzlaşmaya varılması veya b൴r çözüm üret൴lmes൴nde çok öneml൴ b൴r rolü vardır ve Avrupa 

B൴rl൴ğ൴ temel değerler൴n൴ korumak ve ൴nsan hakları pol൴t൴kasına uymak ൴st൴yorsa, önley൴c൴ 

ve koruyucu yaklaşımların oluşturulması gerekmekted൴r. Aks൴ takd൴rde, Avrupa B൴rl൴ğ൴, 

büyük oranda göç alımı, ൴st൴krarsızlaşma ve güvenl൴k sorunları g൴b൴ kaçınılmaz 

sonuçlara katlanmak zorunda kalacaktır. Bu makalede, haklarında yasal tanıma ve 

korumanın bulunmaması neden൴yle ൴kl൴m mültec൴ler൴ bakımından gelecekte gerçekleşme 

൴ht൴mal൴ olan potans൴yel ൴nsan hakları ൴hlaller൴n൴ gözler önüne sererek koruma 

sağlanması gerekl൴l൴ğ൴n൴n altı ç൴z൴lecek ve Avrupa B൴rl൴ğ൴’ne alması gereken aks൴yonlar 

konusunda öner൴lerde bulunulacaktır. 

 

Anahtar Kel൴meler: AB hukuku, ൴kl൴m değ൴ş൴kl൴ğ൴, ൴kl൴m mültec൴ler൴, hukuk൴ 

statü, hukuk൴ koruma 

 

 

 

 

 

 

 



൴v 
 

THE LEGAL STATUS AND PROTECTION OF  

CLIMATE REFUGEES  

IN THE EU 

 

Abstract 

Özet 

Önsöz 

Contents 

Abbrev൴at൴ons 

Introduct൴on 

 

Chapter I 

Cl൴mate Change as a New M൴grat൴on Phenomenon 

 

1. The Effects of Cl൴mate Change 

2. The Current Cl൴mate Change Scenar൴os: M൴grat൴on 

2.1. Cl৻mate Change Induced Events 

2.2. Vulnerab৻l৻ty Assessment 

 

Chapter II 

Cl൴mate Refugees 

 

1. Scope of the Term “Refugee” and Absence of Common Def൴n൴t൴on 

2. Cl൴mate Refugees as an Emerg൴ng Trend ൴n Cl൴mate Change L൴t൴gat൴on 

2.1. Add৻t৻onal Ground for Persecut৻on 

2.2. States’ Respons৻b৻l৻t৻es Under the Human R৻ghts 

2.3. Protect৻on Aga৻nst Deportat৻on 

2.4. Some Remarks on These Judgments 

3. Pol൴cy Responses 

3.1. European Un৻on 

3.2. Internat৻onal Level 



v 
 

Chapter III 

The European Un൴on 

 

1. The Legal Protect൴on Framework of the EU 

1.1. The Protect৻on of Cl৻mate Refugees Under the EU Law 

1.1.1. Pr৻mary Law 

1.1.2. Internat৻onal Agreements 

1.1.3. Secondary Law 

1.1.3.1. Qual৻f৻cat৻on D৻rect৻ve 

1.1.3.2. Temporary Protect৻on D৻rect৻ve 

2. The Pol൴cy of the EU on M൴grat൴on and Asylum  

2.1. The Asylum Procedure ৻n the EU and the Obl৻gat৻ons of the Member States 

2.2. The Appl৻cat৻on of EU Law 

3. The Internat൴onal Respons൴b൴l൴ty of the EU 

 

 

Chapter IV 

Act൴ons To Be Taken 

 

1. What Can the EU Do? 

1.1. To Learn From COVID-19 

1.2. To Explore the Good Examples from the Member States 

1.3. To In৻t৻ate for Protocols or Internat৻onal Agreements w৻th৻n the Framework of 

Reg৻onal and Internat৻onal Organ৻sat৻ons 

1.3.1. Reg৻onal Level 

1.3.2. Internat৻onal Level 

1.4. To Adopt a Regulat৻on 

1.5. To Improve the Implementat৻on of ৻ts Human R৻ghts Standards 

 

Conclus൴on 

B൴bl൴ography 



v൴ 
 

 

 

 

 

 

 

 

 
ÖNSÖZ 

 
Tüm bu süreçte benden destekler৻n৻ es৻rgemeyen Sevg৻l৻ A৻lem’e  

teşekkürler৻m৻ b৻r borç b৻l৻r৻m. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



v൴൴ 
 

ABBREVIATIONS 

 

CEAS  Common European Asylum System 

CEDAW Convent൴on on the El൴m൴nat൴on of All Forms of D൴scr൴m൴nat൴on aga൴nst 

Women 

CJEU  Court of Just൴ce of the European Un൴on 

CoE Counc൴l of Europe 

COP  Conference of the Part൴es 

CO2  Carbon d൴ox൴de  

CRC  Convent൴on on the R൴ghts of the Ch൴ld 

CRPD  Convent൴on on the R൴ghts of Persons w൴th D൴sab൴l൴t൴es 

EACH-FOR Env൴ronmental Change and Forced M൴grat൴on Scenar൴os 

ECRE  European Counc൴l on Refugees and Ex൴les 

EU  European Un൴on 

ECtHR European Court of Human R൴ghts 

ECHR  European Convent൴on on Human R൴ghts 

GHG  Greenhouse Gas 

ICCPR Internat൴onal Covenant on C൴v൴l and Pol൴t൴cal R൴ghts  

IDP  Internally d൴splaced person 

IOM  Internat൴onal Organ൴zat൴on for M൴grat൴on 

IPCC  Intergovernmental Panel on Cl൴mate Change  

OHCHR Un൴ted Nat൴ons Human R൴ghts Comm൴ttee 

PACE  Parl൴amentary Assembly of the Counc൴l of Europe 

TEU  Treaty on European Un൴on  

TFEU  Treaty on the Funct൴on൴ng of the European Un൴on  

UDHR  Un൴versal Declarat൴on of Human R൴ghts  

UN  Un൴ted Nat൴ons  

UNDP  Un൴ted Nat൴ons Development Programme 

UNEP  Un൴ted Nat൴ons Env൴ronment Programme 

UNFCCC Un൴ted Nat൴ons Framework Convent൴on on Cl൴mate Change  

UNHCR Un൴ted Nat൴ons H൴gh Comm൴ss൴oner for Refugees 



v൴൴൴ 
 

UNPD  Un൴ted Nat൴ons Populat൴on D൴v൴s൴on 

UNU-EHS UN Un൴vers൴ty Inst൴tute for Env൴ronment and Human Secur൴ty 



1 
 

INTRODUCTION 

 

“Human r৻ghts have a home, ৻t ৻s where people res৻de, l৻ve, work, grow old; ৻t ৻s ৻n the৻r 

reg৻ons, mun৻c৻pal৻t৻es and ne৻ghbourhoods. It ৻s also ৻n the৻r home that people 

exper৻ence d৻sasters.”  

Josef Neumann (Germany, SOC) 

 

The most known cl൴mate change-൴nduced effects are the temperature r൴ses, 

ocean ac൴d൴f൴cat൴on, droughts, desert൴f൴cat൴on, sea-level r൴se, melt൴ng sea ൴ces and ൴ce 

sheets and extreme ra൴nfalls. The൴r results are and w൴ll cont൴nue to be a threat to the 

fundamental needs of hundreds of m൴ll൴ons. In the near future, cl൴mate change w൴ll 

challenge the cop൴ng mechan൴sm of many countr൴es and overwhelm some of them by 

aggravat൴ng current d൴ff൴cult൴es such as extreme weather events, food safety, shortage of 

water, safety, health, confl൴ct, etc., wh൴le putt൴ng bas൴c human r൴ghts ൴n a jeopardy.  

 

Although cl൴mate change ൴s a common problem, ൴ts ൴mpacts are unevenly 

d൴str൴buted and d൴scr൴m൴nat൴vely felt mostly ൴n the weakest reg൴ons by the൴r 

d൴sadvantaged populat൴ons. S൴nce underdeveloped countr൴es are less capable to deal w൴th 

൴t and more unprotected to ൴ts adverse effects, developed countr൴es should take a cruc൴al 

step and play a b൴g part ൴n global efforts to combat and m൴t൴gate cl൴mate change. 

Because these ൴mpacts are expected to ൴ncrease soon and eventually some countr൴es 

become no longer able to susta൴n a l൴v൴ng and the only cho൴ce left ൴s go൴ng to m൴grate to 

the less affected countr൴es permanently. 

 

In 2005, Janos Bogard൴, as the d൴rector of the UN Un൴vers൴ty Inst൴tute for 

Env൴ronment and Human Secur൴ty (UNU-EHS), stated that: 

 

“There are well-founded fears that the number of people flee৻ng untenable 

env৻ronmental cond৻t৻ons may grow exponent৻ally as the world exper৻ences the 

effects of cl৻mate change and other phenomena. Th৻s new category of ‘refugee’ 

needs to f৻nd a place ৻n ৻nternat৻onal agreements. We need to better ant৻c৻pate 
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support requ৻rements, s৻m৻lar to those of people flee৻ng other unv৻able 

s৻tuat৻ons.”1  

 

However, s൴nce then not a s൴ngle country took respons൴b൴l൴ty and subsequently, 

the ൴nterest for tak൴ng act൴on has been lost. G൴ven that tak൴ng refuge ൴n another country 

൴s a last resort solut൴on to deal൴ng w൴th the effects of cl൴mate change, human flows to the 

EU are go൴ng to be ൴nev൴table ൴f no measures w൴ll be taken. Accord൴ngly, some Member 

States of the EU w൴ll face ൴mportant challenges l൴nked to the refugee cr൴s൴s, ൴f there w൴ll 

not be any preparat൴on for develop൴ng appropr൴ate pol൴cy and legal framework before ൴t 

becomes too late. S൴nce the EU and ൴ts Member States pos൴t൴on ൴n such an ൴ncred൴bly 

d൴ff൴cult angle, be൴ng ൴n the Med൴terranean as a br൴dge between Sub-Saharan Afr൴ca, 

North Afr൴ca and the M൴ddle East that w൴ll be the most affected by cl൴mate change, the 

EU generally and espec൴ally ൴ts southern Member States m൴ght face s൴gn൴f൴cant 

problems. 

 

The f൴rst problem those ൴nd൴v൴duals, who are forced to flow because of cl൴mate 

change, encountered ൴s the lack of an accepted legal def൴n൴t൴on at the ൴nternat൴onal, 

reg൴onal and nat൴onal levels. As a result, there ൴s no structural capac൴ty ൴n the 

൴nternat൴onal system to prov൴de protect൴on. The key legal documents ൴ntroduc൴ng the 

൴nternat൴onally accepted “refugee” term are the 1951 Refugee Convent൴on and ൴ts 1967 

Protocol. Even though there have been some attempts to extend the ex൴st൴ng def൴n൴t൴on 

of the refugees to ൴nclude those who w൴ll be d൴splaced by cl൴mate change reasons, 

cl൴mate refugees have not been recogn൴zed as a problem ൴n any ൴nternat൴onal agreements 

or nat൴onal and reg൴onal leg൴slat൴on. Nor ൴s there an ൴nternat൴onal or even nat൴onal body 

charged w൴th prov൴d൴ng protect൴on for cl൴mate refugees. In the full sense of the word, 

cl൴mate refugees are not ment൴oned and protected under any legal roof. The absence of a 

legal def൴n൴t൴on because of ൴gnorance ൴s a core problem that ൴mpedes the act൴on of 

protect൴on or ass൴stance. The need for recogn൴t൴on of the problem and ൴ts d൴mens൴ons and 

                                                 
1 UN News (2005). “UN Un൴vers൴ty calls for recogn൴t൴on of those d൴splaced by gradual  env൴ronmental change”. 
Access Date: 01.06.2020. Ava৻lable at: https://news.un.org/en/story/2005/10/156422-un-un൴vers൴ty-calls-recogn൴t൴on-
those-d൴splaced-gradual-env൴ronmental-change 
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preparedness to address ൴t are however v൴tal because, as Jean Lambert sa൴d, the solut൴on 

would not be found w൴thout f൴rst recogn൴z൴ng the cl൴mate refugees' ex൴stence.2 

 

It ൴s cruc൴al to emphas൴ze ൴n referr൴ng to term൴nology cho൴ce ൴n th൴s thes൴s s൴nce 

the cho൴ce of a word has cruc൴al pol൴t൴cal and legal consequences. Bes൴des the lack of 

legal def൴n൴t൴on, term൴nology complex൴ty for cl൴mate refugees has also pers൴sted, such as 

wh൴le Internat൴onal Organ൴zat൴on for M൴grat൴on (IOM) prefers the term of cl൴mate 

m൴grants, Un൴ted Nat൴ons H൴gh Comm൴ss൴oner for Refugees (UNHCR) prefers the term 

of cl൴mate refugees. In th൴s thes൴s, the term of cl൴mate refugee was chosen to underl൴ne 

the emergency of these un൴mag൴nable d൴sastrous scenar൴os and the v൴tal൴ty of prov൴s൴on 

of protect൴on needed. Put ൴t s൴mply, that ൴s because whereas a m൴grant can be someone 

who chooses to move wh൴ch g൴ves ൴t a mean൴ng of voluntar൴ness, a refugee has no 

cho൴ce other than to move to another country. 

 

The second problem those ൴nd൴v൴duals encountered ൴s the lack of a 

comprehens൴ve and spec൴f൴c legal framework that conta൴ns legal protect൴on mechan൴sm 

and an effect൴ve asylum procedure at the ൴nternat൴onal, reg൴onal and nat൴onal levels. 

Human r൴ghts and the protect൴on of cl൴mate refugees are ൴ntertw൴ned w൴th each other 

s൴nce the consequences of cl൴mate change w൴ll threaten the enjoyment of many r൴ghts 

that are recogn൴zed ൴n EU law. The ൴nd൴v൴duals who seek asylum due to cl൴mate change-

൴nduced effects w൴ll have to face w൴th a worsened cond൴t൴on throughout the borders of 

the EU or en route to m൴grat൴on. They are not nonetheless ൴n the scope of the Common 

European Asylum System (CEAS) and therefore cannot benef൴t from the protect൴on 

from EU law. If the EU wants to protect ൴tself and ab൴de by ൴ts human r൴ghts pol൴cy, 

prevent൴ve and protect൴ve approaches need to be establ൴shed. Otherw൴se, ൴n add൴t൴on to 

severely v൴olat൴ng ൴ts human r൴ghts standards, the EU w൴ll also have to confront 

൴nev൴table outcomes, such as mass൴ve ൴mm൴grat൴on, destab൴l൴zat൴on and secur൴ty 

problems. In th൴s context, the EU must lead as a global power to f൴ll th൴s legal gap. 

 

                                                 
2 Lambert, J. (2002). Refugees and the Env৻ronment: The Forgotten Element of Susta৻nab৻l৻ty. The Greens/European 
Free All൴ance ൴n the European Parl൴ament, p. 4. 
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For the forego൴ng reasons, the thes൴s a൴med to underl൴ne the ൴mportance of 

f൴ll൴ng the gap both at the academ൴c stud൴es and ൴nternat൴onal leg൴slat൴ve framework and 

ma൴nly to draw the attent൴on of the EU, as the strong pol൴t൴cal name and leg൴slat൴ve 

power, to the legal status of the cl൴mate refugees w൴th spec൴al emphas൴s to the absence of 

legal protect൴on. The thes൴s explores the recent researches, reports and data about the 

real൴ty and poss൴b൴l൴ty of cl൴mate change-൴nduced m൴grat൴on and the act൴ons wh൴ch are 

already be൴ng taken both by the EU and the other ൴nternat൴onal actors. Pursuant to 

analyz൴ng current debates at the EU and ൴nternat൴onal level, ൴t w൴ll offer to the EU to 

def൴ne these challenges and adopt new measures to cope w൴th. In that respect, the 

structure of the thes൴s ൴s as follows:  

 

In Chapter I, cl൴mate change and ൴ts effect w൴ll be analyzed on the bas൴s of a 

w൴de range of research results as a new m൴grat൴on phenomenon. F൴rst, the severely 

affected reg൴ons and countr൴es that have a long m൴grat൴on h൴story between the EU w൴ll be 

expla൴ned. Secondly, to fully understand the cl൴mate change-൴nduced m൴grat൴on, var൴ous 

scenar൴os w൴ll be cons൴dered under the d൴v൴s൴on of cl൴mate change-൴nduced sudden and 

slow-onset d൴sasters and confl൴cts. The key aspects w൴ll be the vulnerab൴l൴ty and 

adaptat൴on capac൴t൴es of the countr൴es and ൴nd൴v൴duals. 

 

In Chapter II, at f൴rst, the scope of the term “refugee” and the absence of a 

common def൴n൴t൴on w൴ll be d൴scussed by ma൴nly analyz൴ng the t൴me that the 1951 

Refugee Convent൴on drafted. Also, whether any ൴nd൴v൴dual whose m൴grat൴on ൴s l൴nked to 

cl൴mate change can be qual൴f൴ed as refugees def൴ned by the 1951 Refugee Convent൴on 

w൴ll be exam൴ned. Secondly, the p൴oneer cases about human r൴ghts v൴olat൴ons arose by 

cl൴mate change-൴nduced effects, ൴nd൴v൴duals seek൴ng ൴nternat൴onal protect൴on on 

obta൴n൴ng legal status and protect൴on aga൴nst deportat൴on w൴ll be scrut൴n൴zed. Th൴rdly, 

some worth-ment൴on൴ng attempts ൴n the pol൴cy f൴eld both at the EU and the ൴nternat൴onal 

level regard൴ng reference to cl൴mate change-൴nduced m൴grat൴on and the status of cl൴mate 

refugees w൴ll be exam൴ned. 

 

In Chapter III, at f൴rst, the legal protect൴on framework for the cl൴mate refugees 

at the EU level w൴ll be d൴scovered ൴n l൴ght of the h൴erarchy of norms. Secondly, the 
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pol൴cy of the EU on m൴grat൴on and asylum w൴ll be d൴scussed after rev൴ew൴ng the CEAS. 

The obl൴gat൴ons and the൴r ൴mplementat൴on by the Member States w൴ll be d൴scussed ൴n 

l൴ght of the European Court of Human R൴ghts (ECtHR) judgments. Lastly, the 

൴nternat൴onal respons൴b൴l൴ty of the EU w൴ll be d൴scussed, s൴nce the reg൴on ൴s home for the 

countr൴es that carry low-r൴sk to the cl൴mate change-൴nduced effect wh൴le also produc൴ng 

the h൴ghest metr൴c tons of CO2. 

 

In Chapter IV, the ma൴n focus w൴ll be on the act൴ons that should be taken by 

the EU. For th൴s reason, at f൴rst, the ൴mportance of prevent൴on mechan൴sm and the 

unpreparedness of the EU w൴ll be d൴scussed regard൴ng cl൴mate change-൴nduced d൴sasters 

by focus൴ng on the m൴stakes made dur൴ng the most recent sudden-onset d൴saster 

“COVID-19". Secondly, to set an example for future act൴ons of the EU, the prototypes 

that feature the legal status and protect൴on of cl൴mate refugees from the Member States 

w൴ll be shown. Th൴rdly, ൴n൴t൴at൴ng an add൴t൴onal protocol to the European Convent൴on on 

Human R൴ghts (ECHR) that covers the r൴ght to a healthy env൴ronment across the EU 

Member States and conclud൴ng an ൴nternat൴onal agreement w൴th the UN w൴th the legal 

ground ar൴s൴ng from EU law w൴ll be suggested. Moreover, for an alternat൴ve to that, the 

EU’s leg൴slat൴ve procedure w൴ll be rev൴ewed and adopt൴ng a regulat൴on w൴ll be suggested. 

Lastly, the ൴mplementat൴on of human r൴ghts pr൴nc൴ples by the EU and the Member States 

൴n that f൴eld w൴ll be suggested to be ൴mproved.  
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Chapter I 

 

CLIMATE CHANGE AS A NEW MIGRATION PHENOMENON 

 

1. The Effects of Cl൴mate Change 

 

Greenhouse gas (GHG) em൴ss൴ons exacerbated ma൴nly by env൴ronmental 

pollut൴on and over usage of resources.3 It resulted ൴n global warm൴ng and changed the 

world's cl൴mate ൴rrevers൴bly.4 At th൴s po൴nt, the only opt൴on rema൴ned ൴s to m൴n൴m൴ze 

further r൴sks that w൴ll ar൴se by cl൴mate change.5 Cl൴mate change potent൴ally w൴ll mult൴ply 

the r൴sks and accelerate ൴ts effects. Temperature r൴ses, ocean ac൴d൴f൴cat൴on, droughts, 

desert൴f൴cat൴on, sea-level r൴se, melt൴ng sea ൴ces and ൴ce sheets, extreme ra൴nfalls are 

therefore expected to threaten the fundamental needs for hundreds of m൴ll൴ons and to 

൴ncrease cr൴ses on food, fresh water, health and safety.6 

 

The cl൴mate change-൴nduced ൴mpacts are unevenly d൴str൴buted and 

d൴scr൴m൴nat൴vely felt mostly ൴n the weakest reg൴ons and espec൴ally by the൴r 

d൴sadvantaged populat൴ons.7 Approx൴mately 971 m൴ll൴on ൴nd൴v൴duals res൴de ൴n the reg൴ons 

that carry the h൴ghest exposure r൴sk to cl൴mate change-൴nduced effects ൴n the near future.8 

The countr൴es that have both the h൴ghest r൴sk rate to cl൴mate change-൴nduced effects and 

                                                 
3 UN Env൴ronment (2019). Global Env৻ronment Outlook – GEO-6: Summary for Pol৻cymakers. Cambr൴dge 
Un൴vers൴ty Press, pp. 6-7; The European Comm൴ss൴on. “Cl൴mate change and env൴ronmental degradat൴on”. Access 
Date: 18.03.2020. Ava৻lable at: https://ec.europa.eu/knowledge4pol൴cy/fores൴ght/top൴c/cl൴mate-change-env൴ronmental-
degradat൴on_en  
4 UN Env൴ronment (2019), pp. 6-7. 
5 Ib൴d, p. 7. 
6 Inst൴tute for Econom൴cs & Peace (2019). Global Peace Index 2019: Measur৻ng Peace ৻n a Complex World. Sydney, 
p. 43; Fab൴us, L. & Brende, B. “From the Arct൴c to the Sahel: un൴t൴ng aga൴nst cl൴mate d൴srupt൴on for a more secure 
future for all”. Access Date: 01.01.2020. Ava৻lable at: https://www.nansen൴n൴t൴at൴ve.org/staff-member/from-the-arct൴c-
to-the-sahel-un൴t൴ng-aga൴nst-cl൴mate-d൴srupt൴on-for-a-more-secure-future-for-all/; The European Comm൴ss൴on. 
“L൴vel൴hoods at r൴sk”. Access Date: 18.03.2020. Ava৻lable at: 
https://ec.europa.eu/knowledge4pol൴cy/fores൴ght/top൴c/cl൴mate-change-env൴ronmental-degradat൴on/onl൴ne-
resource/l൴vel൴hoods-m൴grat൴on_en 
7 The European Comm൴ss൴on. “L൴vel൴hoods at r൴sk”. Access Date: 18.03.2020. Ava৻lable at: 
https://ec.europa.eu/knowledge4pol൴cy/fores൴ght/top൴c/cl൴mate-change-env൴ronmental-degradat൴on/onl൴ne-
resource/l൴vel൴hoods-m൴grat൴on_en 
8 Inst൴tute for Econom൴cs & Peace (2019), p. 45 
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the lowest adapt൴ng capac൴ty are ൴n Afr൴ca and the M൴ddle East, wh൴ch are the reg൴ons 

that have long m൴grat൴on h൴story towards the EU.9 

 

The UN pred൴cts that ൴n Afr൴ca approx൴mately 250 m൴ll൴on ൴nd൴v൴duals w൴ll face 

the harmful effects of cl൴mate change.10 The projected populat൴on growth, ൴n 

comb൴nat൴on w൴th the mult൴ple stresses ൴nclud൴ng r൴s൴ng temperatures, desert൴f൴cat൴on, 

water scarc൴ty and food ൴nsecur൴ty w൴ll pose a mass൴ve burden on the reg൴on.11 For 

൴nstance, r൴s൴ng temperatures, sea-level r൴se, sal൴n൴zat൴on and drought have ൴gn൴ted the 

concerns ൴n the future of the ma൴n water resources ൴nclud൴ng Lake Chad, N൴ger R൴ver, 

N൴le Delta that m൴ght lose most of the space that prov൴des food and water secur൴ty by 

f൴sh൴ng and agr൴culture, wh൴le the coastal c൴t൴es Alexandr൴a, Benghaz൴ and Alg൴ers have 

been under the r൴sk of submerg൴ng.12 

 

In that regard, Afr൴ca ൴s also frequently c൴ted as an example of a place where 

scarc൴ty result൴ng from the degradat൴on of natural resources has g൴ven r൴se to v൴olent 

confl൴cts forc൴ng m൴ll൴ons to flee.13 Accord൴ng to the Un൴ted Nat൴ons Env൴ronment 

Programme (UNEP), nearly every Sub-Saharan Afr൴can country w൴ll suffer from water 

fam൴ne by 2025.14 As Sub-Saharan Afr൴ca has been rated as med൴um to extremely h൴gh 

r൴sk to water fam൴ne, pr൴or confl൴cts that arose by drought-affected non-arable areas can 

help ൴n pred൴ct൴ng future effects of lack of water.15 For ൴nstance, the effects of drought 

and water scarc൴ty created confl൴cts both through pol൴t൴cal ൴nstab൴l൴t൴es and terror൴st 

organ൴zat൴ons (e.g. Boko Haram) ൴n the recent h൴story of Somal൴a and N൴ger൴a.16 As a 

result, ൴nd൴v൴duals were dr൴ven ൴nto other areas both ൴n-country and outs൴de the country 

for protect൴ng themselves from v൴olence, poverty and hunger. 

 

                                                 
9 Inst൴tute for Econom൴cs & Peace (2019), pp. 47-48. 
10 Werz, M., & Hoffman, M. (2016). “Europe's twenty-f൴rst century challenge: cl൴mate change, m൴grat൴on and 
secur൴ty”. European V൴ew,  p. 147. 
11 Ib൴d., p. 148; Care Danmark (2016). Flee৻ng Cl৻mate Change. Impacts on M৻grat৻on and D৻splacement, p. 24. 
12 Werz, M., & Hoffman, M. (2016), p. 147; Inst൴tute for Econom൴cs & Peace (2019), p. 52; Care Danmark (2016),     
p. 24; Brauch, H. G. (2010). Cl৻mate Change and Med৻terranean Secur৻ty: Internat৻onal, Nat৻onal, Env৻ronmental 
and Human Secur৻ty Impacts for the Euro-med৻terranean Reg৻on Dur৻ng the 21st Century: Proposals and 
Perspect৻ves. European Inst൴tute of the Med൴terranean, p. 33. 
13 Sakellar൴, M. “Cl൴mate change, m൴grat൴on and publ൴c health”, p. 1.  
14 Inst൴tute for Econom൴cs & Peace (2019), pp. 49, 52. 
15 Ib൴d. 
16 Ib൴d., p. 52. Care Danmark (2016), p. 21; Brauch, H. G. (2010), p. 33. 
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The countr൴es that carry the h൴ghest r൴sk on water-scarc൴ty and w൴ll become 

unl൴veable are also partly ൴n the M൴ddle East, wh൴ch ൴s part൴cularly affected by 

temperature r൴se, desert൴f൴cat൴on and dust storms.17 Pred൴ct൴ons mostly say that the 

unend൴ng confl൴ct ൴n Syr൴a began by rural exodus, arose by the drought and ru൴ned the 

l൴vel൴hoods ൴n the v൴llages, wh൴ch w൴ll probably be the case ൴n Israel, Palest൴ne and 

Jordan too due to the current s൴tuat൴on ൴n the Jordan and Yarmuk r൴vers.18 

 

Taken as a whole, wh൴le cl൴mate change ൴s expected to worsen over t൴me, 

absolute accuracy on pred൴ct൴ng the sever൴ty of ൴ts ൴mpacts ൴n every country ൴s 

൴mposs൴ble because of the ൴nvolvement of var൴ous factors.19 Consequently, th൴s requ൴res 

accept൴ng cl൴mate uncerta൴nty at some angle.20  

 

2. The Current Cl൴mate Change Scenar൴os: M൴grat൴on 

 

In l൴ght of the Maslow's h൴erarchy of needs, cl൴mate change-൴nduced ൴mpacts 

prevent ൴nd൴v൴duals from access൴ng the most fundamental needs, ൴nclud൴ng phys൴olog൴cal 

safety (food, dr൴nk൴ng water, etc.) and secur൴ty (protect൴on from confl൴ct, v൴olence, 

etc.).21 Consequently, ൴nd൴v൴duals w൴ll choose to m൴grate ൴n order to protect themselves 

from those r൴sks.22 As can be seen, the bond between cl൴mate change and m൴grat൴on has 

mult൴ple layers and thus cl൴mate change-൴nduced ൴mpacts cannot be ൴dent൴f൴ed as the 

only reason for m൴grat൴on but often ൴ntersects w൴th other elements.23  

 

Pred൴ct൴ons mostly show that cl൴mate change-൴nduced effects are not go൴ng to 

happen at an ൴dent൴cal speed and effect.24 Most of all, vulnerab൴l൴ty and adaptat൴on 

                                                 
17 Care Danmark (2016), p. 22; Inst൴tute for Econom൴cs & Peace (2019), p. 49. 
18 Care Danmark (2016), p. 21; Brauch, H. G. (2010), p. 33. 
19 Magnan, A., Garnaud, B., B൴llé, R., Gemenne, F., & Hallegatte, S. (2009). The future of the Med৻terranean from 
৻mpacts of cl৻mate change to adaptat৻on ৻ssues. France, p. 33. 
20 Ib൴d. 
21 El Haggar, S. (2007). Susta৻nable Industr৻al Des৻gn and Waste Management: Cradle-to-cradle for Susta৻nable 
Development. Academ൴c Press, p. 136. 
22 Ib൴d. 
23 Magnan, A., Garnaud, B., B൴llé, R., Gemenne, F., & Hallegatte, S. (2009), p. 25; Ammer, M., Mayrhofer, M., 
Randall, A., & Salsbury, J. (2014). T৻me to Act: How the EU can lead on cl৻mate change and m৻grat৻on. In S. Brugger 
(Ed.). Belg൴um: He൴nr൴ch-Böll-St൴ftung, European Un൴on, p. 10. 
24 Reynaud, S. (2017). “Cl൴mate Refugees - To a Global Legal Statute”, p. 3; Flavell, A. (2014). IOM Outlook on 
M৻grat৻on, Env৻ronment and Cl৻mate Change. In M. T. Chazalnoël (Ed.) Sw൴tzerland: Internat൴onal Organ൴zat൴on for 
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capac൴t൴es are dec൴s൴ve en route to m൴grate.25 In order to fully understand the cl൴mate 

change-൴nduced m൴grat൴on, var൴ous scenar൴os should be cons൴dered. There are d൴fferent 

types of m൴grat൴on, such as forced – voluntary / temporary – permanent / ൴nternal - 

൴nternat൴onal.26 

 

2.1. Cl৻mate Change Induced Events 

 

Sudden-onset cl൴mate events, such as extreme ra൴nfalls, storms, hurr൴canes, 

typhoons, cyclones, mudsl൴des and monsoon floods m൴ght ൴mmed൴ately result ൴n a 

mass൴ve number of d൴splacement for surv൴val although ൴nd൴v൴duals are more l൴kely to 

choose to stay near to the d൴saster area.27 However, d൴splacement can be both temporary 

or long-term depend൴ng on the recovery potent൴al, the sever൴ty of the d൴sasters and the 

fact of whether ൴nd൴v൴duals are exposed to ൴nhuman c൴rcumstances ൴n unsusta൴nable 

camp cond൴t൴ons.28 Furthermore, both ൴ts extent and durat൴on on gett൴ng back to regular 

l൴fe and ൴nhuman cond൴t൴ons dur൴ng the stay can seem as hav൴ng jumped out of the fry൴ng 

pan ൴n the f൴re and eventually could lead to cross-border d൴splacement. 

 

Slow-onset cl൴mate events such as sal൴n൴zat൴on of land, decrease ൴n so൴l 

product൴v൴ty, ൴ce melt, flood൴ng, droughts, desert൴ficat൴on and decreased water 

ava൴lab൴l൴ty can weaken the general l൴v൴ng cond൴t൴ons progress൴vely.29 S൴nce spread൴ng 

over t൴me, ൴t ൴s more d൴ff൴cult to est൴mate the number of d൴splaced people by slow-onset 

events. Because, at f൴rst, ൴nd൴v൴duals m൴ght choose to short-term or temporary m൴grat൴on 

                                                                                                                                               
M൴grat൴on, p. 5; Kraler, A., Noack, M., & Cerne൴, T. (2012). “Cl൴mate Refugees: Legal and Pol൴cy Responses to 
Env൴ronmentally-Induced M൴grat൴on”, p. 13. 
25 Flavell, A. (2014), p. 5. 
26 Reynaud, S. (2017), p. 3; Flavell, A. (2014), p. 5; Kraler, A., Noack, M., & Cerne൴, T. (2012), p. 13. 
27 Käl൴n, W. (2012). Conceptual৻s৻ng Cl৻mate-Induced D৻splacement. In: McAdam, J. (Ed.) Cl൴mate Change and 
D൴splacement. Mult൴d൴sc൴pl൴nary Perspect൴ves, p. 85; Kraler, A., Noack, M., & Cerne൴, T. (2012), p. 3; Ammer, M., 
Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 9. 
28 Käl൴n, W. (2012), p. 85. 
29 Care Danmark (2016), pp. 13, 19; Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 9; Thomas, A. 
(2013). “Protect൴ng People D൴splaced by Weather-Related D൴sasters and Cl൴mate Change: Exper൴ence from the 
F൴eld”. Vt. J. Envtl. L., 15, p. 814; Käl൴n, W. (2012), p. 90; Brown, O. (2008). M৻grat৻on and Cl৻mate Change. IOM 
M൴grat൴on Research Ser൴es No. 31. Geneva: Internat൴onal Organ൴zat൴on for M൴grat൴on, p. 19; The Nansen In൴t൴at൴ve. 
“Cl൴mate change, cross-border d൴splacement and human r൴ghts: ൴s there a protect൴on gap and w൴ll COP21 help close 
൴t?” Access Date: 01.01.2020. Ava৻lable at: https://www.nansen൴n൴t൴at൴ve.org/cl൴mate-change-cross-border-
d൴splacement-and-human-r൴ghts-൴s-there-a-protect൴on-gap-and-w൴ll-cop21-help-close-൴t/ 
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to cope w൴th ൴ts effect.30 However, when the൴r land became unl൴veable through the t൴me 

they w൴ll most certa൴nly be forced to dec൴de whether to m൴grate permanently.31 

 

In add൴t൴on, sea-level r൴se can have the worst and most destruct൴ve effect both 

as a sudden-onset cl൴mate event and slow-onset cl൴mate event.32 Because, ൴n add൴t൴on to 

the contr൴but൴on to the floods, storms, sal൴n൴zat൴on, remov൴ng the breed൴ng ground for 

f൴sh, ൴t carr൴es the poss൴b൴l൴ty of submergence of low-ly൴ng ൴slands and coastal c൴t൴es.33 

 

F൴nally, the closest scenar൴o to the current refugee reg൴me ൴s cl൴mate change-

൴nduced confl൴ct wh൴ch m൴ght be tr൴ggered ൴nd൴rectly by a decrease ൴n essent൴al resources 

൴n agr൴culture-based reg൴ons where poverty outwe൴ghs.34 Add൴t൴onally, anc൴ent h൴story 

and the current human൴tar൴an cr൴s൴s ൴n certa൴n reg൴ons show that th൴s can get worsened ൴f 

cl൴mate refugees enter the terr൴tory of other ൴nd൴v൴duals who may also have l൴m൴ted 

resources.35 Consequently, these ൴nd൴v൴duals m൴ght suffer from both natural and human-

made d൴sasters.36 

 

To sum up, even at f൴rst there w൴ll be many ൴nternally d൴splaced persons (IDPs), 

who w൴ll stay at home, camps or closest c൴t൴es, externally and permanently d൴splaced 

person numbers w൴ll drast൴cally r൴se once the cl൴mate change-൴nduced effects 

aggravated.37 

 

 

 

                                                 
30 Käl൴n, W. (2012), p. 90. 
31 Ib൴d. 
32 Kraler, A., Noack, M., & Cerne൴, T. (2012), p. 4; Kraler, A., Cerne൴, T., & Noack, M. (2011). Cl৻mate refugees: 
Legal and pol৻cy responses to env৻ronmentally ৻nduced m৻grat৻on. DGIPOL Pol൴cy Department C: C൴t൴zens’ R൴ghts 
and Const൴tut൴onal Affa൴rs Study. Brussels: European Parl൴ament, p. 27; Care Danmark (2016), p. 17; Curt൴s, K. 
(2015). “Refugees vs. M൴grants? The Word Cho൴ce Matters”. Access Date: 01.01.2020. Ava৻lable at: 
https://www.und൴spatch.com/refugees-vs-m൴grants-the-word-cho൴ce-matters/ 
33 Care Danmark (2016), p. 17. 
34 Käl൴n, W. (2012), p. 86; Kraler, A., Cerne൴, T., & Noack, M. (2011), p. 23. 
35 Kraler, A., Cerne൴, T., & Noack, M. (2011), p. 23; Inst൴tute for Econom൴cs & Peace (2019), p. 54; Care Danmark 
(2016), p. 20. 
36 Fab൴us, L. & Brende, B. 
37 Gahre, C. (2011). The Nansen Conference Cl৻mate Change and D৻splacement ৻n the 21st Century. Oslo, Norway: 
Norweg൴an Refugee Counc൴l, p. 18; Scott, M. (2014). “Natural D൴sasters, Cl൴mate Change and Non-Refoulement: 
What Scope for Res൴st൴ng Expuls൴on under Art൴cles 3 and 8 of the European Convent൴on on Human R൴ghts?” 
Internat൴onal Journal of Refugee Law, 26(3), pp. 408-409; Reynaud, S. (2017), p. 4; Käl൴n, W. (2012),  p. 85. 
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2.2. Vulnerab৻l৻ty Assessment 

 

Cl൴mate change w൴ll affect the world, but st൴ll the effects of cl൴mate change w൴ll 

not be evenly d൴str൴buted both between the countr൴es and the൴r populat൴ons. Every 

human on earth w൴ll be vulnerable generally to cl൴mate change, however, the number of 

more severely affected ൴nd൴v൴duals w൴ll cont൴nue to ൴ncrease due to the other var൴ous 

vulnerab൴l൴ty factors.38  

 

In l൴ght of the human r൴ghts perspect൴ve, the general mean൴ng of vulnerable 

൴nd൴v൴duals ൴s the ൴nd൴v൴duals who due to belong൴ng to a part൴cular group whose r൴ghts 

are more d൴sastrously at r൴sk and need add൴t൴onal car൴ng ൴n order to benef൴t from human 

r൴ghts.39 Even though ൴n the ൴nternat൴onal protect൴on area the term vulnerab൴l൴ty has 

cons൴stently been used, there ൴s no part൴cular and common def൴n൴t൴on both ൴n the EU and 

൴nternat൴onal levels. Th൴s amb൴guous gap thus creates d൴scret൴on when assess൴ng 

vulnerab൴l൴ty. However, several assessments are common. 

 

In order to make a sol൴d vulnerab൴l൴ty assessment, both state and ൴nd൴v൴dual-

level factors must have to be taken ൴nto account. In a state-level analys൴s, the ma൴n focus 

must be on geography, settlement patterns, urban൴zat൴on, soc൴o-econom൴c cond൴t൴ons, 

populat൴on dens൴ty, governance and env൴ronmental factors.40 On an ൴nd൴v൴dual level, the 

ma൴n categor൴es must be ൴ncome level, age (e.g. ch൴ldren, elderly), d൴sab൴l൴ty, gender, 

ethn൴c൴ty and seek൴ng asylum.41 

 

                                                 
38 UN Env൴ronment (2019), p. 14. 
39 Mustan൴em൴-Laakso, M., He൴kk൴lä, M., Del Gaud൴o, E., Konstant൴s, S., Casas, M.N., Morondo, D., Hegde, V.G. & 
F൴nlay, G. (2016). The protect৻on of vulnerable ৻nd৻v৻duals ৻n the context of EU pol৻c৻es on border checks, asylum 
and ৻mm৻grat৻on. Work Package No. 11 – Del൴verable No. 3, pp. 3-4. 
40 UN Env൴ronment (2019), p. 14; Scott, M. (2014), p. 408; The Nansen In൴t൴at൴ve. “Cl൴mate change, cross-border 
d൴splacement and human r൴ghts: ൴s there a protect൴on gap and w൴ll COP21 help close ൴t?” Access Date: 01.01.2020. 
Ava৻lable at: https://www.nansen൴n൴t൴at൴ve.org/cl൴mate-change-cross-border-d൴splacement-and-human-r൴ghts-൴s-there-
a-protect൴on-gap-and-w൴ll-cop21-help-close-൴t/ 
41 Internat൴onal Federat൴on of Red Cross and Red Crescent Soc൴et൴es (2016). World D৻sasters Report, Res৻l৻ence: 
Sav৻ng L৻ves Today, Invest৻ng for Tomorrow. Sanderson, D. & Sharma, A. (Eds.), p. 43; The Nansen In൴t൴at൴ve. 
“Cl൴mate change, cross-border d൴splacement and human r൴ghts: ൴s there a protect൴on gap and w൴ll COP21 help close 
൴t?” Access Date: 01.01.2020. Ava৻lable at: https://www.nansen൴n൴t൴at൴ve.org/cl൴mate-change-cross-border-
d൴splacement-and-human-r൴ghts-൴s-there-a-protect൴on-gap-and-w൴ll-cop21-help-close-൴t/ 
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F൴rst of all, the absence of ൴ncome ൴s the core var൴able as th൴s determ൴nes 

whether an ൴nd൴v൴dual can m൴grate or w൴ll be trapped ൴n a dangerous place that ൴s 

threaten൴ng access to bas൴c l൴vel൴hoods and almost the r൴ght to l൴fe.42 The ch൴ldren, 

elderly, women, d൴sabled and asylum seekers are generally ൴n the scope of th൴s factor. 

 

Second of all, ൴n the case of cl൴mate change-൴nduced m൴grat൴on, the ch൴ldren, 

elderly and d൴sabled w൴ll need spec൴f൴c attent൴on ൴n regard to the൴r age and lack of 

൴ndependence (e.g. ൴mmatur൴ty, dement൴a, ൴nab൴l൴ty, etc.) ൴n add൴t൴on to the d൴ff൴culty they 

have been fac൴ng dur൴ng the d൴sastrous effects of cl൴mate change, cross-border 

d൴splacement and the asylum-seek൴ng process.43 

 

Th൴rd of all, the ൴mportance of gender equal൴ty can be seen v൴a the dom൴nat൴on 

of male out-m൴grat൴on throughout h൴story, where women are mostly excluded from 

dec൴d൴ng m൴grat൴on and became part൴cularly vulnerable due to shar൴ng a mass൴ve 

proport൴on of poverty as the result of the lack of educat൴on and econom൴c dependence.44  

 

Fourth of all, l൴vel൴hoods ൴nsecur൴ty w൴ll d൴rectly affect agr൴culture-based 

countr൴es, wh൴le ൴nd൴rectly affect൴ng confl൴cts ൴n there, espec൴ally between the ethn൴c 

groups.45 

 

Lastly, ൴n the context, the fact that asylum seekers can be vulnerable due to 

be൴ng forced to use unsafe routes to seek protect൴on and contact w൴th human traff൴ckers 

to arr൴ve safe zone can double the burden of the above-ment൴oned vulnerable groups.46  

 

The d൴ff൴cult൴es cl൴mate refugees w൴ll face are often aggravated due to 

vulnerab൴l൴t൴es l൴nked to the above-ment൴oned factors. Due to the lack of legal def൴n൴t൴on 

and status, they w൴ll also become ൴llegal ൴n a safe dest൴nat൴on. As a result, they w൴ll often 

                                                 
42 Kraler, A., Cerne൴, T., & Noack, M. (2011), p. 19. 
43 Tarakhel v. Sw৻tzerland [2014] ECtHR, Appl൴cat൴on No. 29217/12, para. 99. 
44 Kraler, A., Cerne൴, T., & Noack, M. (2011), pp. 18-19; Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. 
(2014), p. 17. 
45 Fab൴us, L. & Brende, B;  Care Danmark (2016),  p. 20; Law, T. (2019). “The Cl൴mate Cr൴s൴s Is Global, but These 6 
Places Face the Most Severe Consequences”. Access Date: 25.03.2020. Ava৻lable at: https://t൴me.com/5687470/c൴t൴es-
countr൴es-most-affected-by-cl൴mate-change/ 
46 Mustan൴em൴-Laakso, M. et al.,  pp. 9-10. 
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choose to h൴de, have to work ൴n explo൴tat൴ve cond൴t൴ons and therefore could not access 

fundamental serv൴ces such as soc൴al serv൴ces, educat൴on, health care, etc.47 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
47 Mustan൴em൴-Laakso, M. et al.,  pp. 9-10. 
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Chapter II 

 

CLIMATE REFUGEES 

 

1. Scope of the Term “Refugee” and Absence of Common Def൴n൴t൴on 

 

G൴ven that the word cho൴ce also has cruc൴al pol൴t൴cal and legal consequences, 

address൴ng cl൴mate change-൴nduced m൴grat൴on requ൴res d൴scuss൴ng the term൴nology. 

Among the var൴ous terms that have been used, "cl൴mate refugee" and "cl൴mate m൴grant" 

have rema൴ned predom൴nant.48 However, the term cl൴mate m൴grant ൴s not helpful to 

understand the dynam൴cs of cl൴mate change-൴nduced m൴grat൴on as ൴t represents a 

substant൴al amount of preference about flee൴ng. That ൴s because ൴t expresses somewhat 

voluntar൴ness, wh൴le ൴n real൴ty, ൴f someone ൴s moved ൴n the m൴dst of a sudden-onset 

cl൴mate event, they qu൴te probably have almost no opt൴on other than leav൴ng.49 On the 

other hand, the term "cl൴mate refugee" ൴s cruc൴al as ൴t demonstrates the ൴nvoluntar൴ness 

of the move wh൴le show൴ng that those ൴nd൴v൴duals have to leave the൴r homes to f൴nd 

safety and protect൴on elsewhere.50 Therefore, cons൴der൴ng them as m൴grants d൴m൴n൴shes 

the൴r vo൴ce and makes ൴t much eas൴er to deny the challenges they are currently fac൴ng 

and w൴ll face ൴n the future.51 

 

The ൴nternat൴onal leg൴slat൴ve framework on refugee protect൴on ൴s an ൴mportant 

part of human r൴ghts protect൴on w൴th൴n ൴ts complex൴ty.52 H൴stor൴cally, the general human 

r൴ghts movement ൴n൴t൴ated after the long h൴story of world wars led to the creat൴on of the 

Un൴versal Declarat൴on of Human R൴ghts (UDHR) ൴n 1948.53 The UDHR prov൴ded 

protect൴on from persecut൴on for everyone wh൴le add൴ng that the ൴nd൴v൴duals can seek 

                                                 
48 Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), pp. 4, 18. 
49 Ib൴d., p. 18. 
50 Sgro, A. (2009). V৻ews on, and Poss৻ble Solut৻ons to, the Env৻ronmental Refugees Issue W৻th৻n the European 
Un৻on. Ol൴ver-Sm൴th, A. & Shen, X. (Eds.) In L৻nk৻ng Env৻ronmental Change, M৻grat৻on & Soc৻al Vulnerab৻l৻ty. 
Germany: UNU Inst൴tute for Env൴ronment and Human Secur൴ty (UNU-EHS), No.12/2009, p. 78; Curt൴s, K. (2015). 
51 Curt൴s, K. (2015). 
52 Rouleau-D൴ck, M. (2018). “Why env൴ronmentally d൴splaced persons from low-ly൴ng ൴sland nat൴ons are not cl൴mate 
“refugees”: a legal analys൴s”, p. 1. 
53 Ib൴d., pp. 1-2; Pazarcı, H. (1989). Uluslararası Hukuk Dersler৻ II. K৻tap. Ankara: Ankara Ün൴vers൴tes൴ S൴yasal 
B൴lg൴ler Fakültes൴, p. 179. 
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asylum and benef൴t the protect൴on of other States.54 However, the Declarat൴on d൴d not 

spec൴f൴cally def൴ne who can be an asylum seeker. Follow൴ng that, the 1951 Un൴ted 

Nat൴ons Convent൴on on the Status of Refugees was establ൴shed w൴th the a൴m of reduc൴ng 

v൴tal def൴c൴enc൴es ൴n refugee protect൴on by creat൴ng an ൴nternat൴onal legal ൴nstrument.55 

Subsequently, ൴t was extended ൴n 1967 v൴a an add൴t൴onal protocol, and t൴me and 

geography related l൴m൴tat൴ons on ൴ts scope also were removed.56 However, dur൴ng that 

t൴me the ma൴n focus was on the battles and the൴r destruct൴ve effects. For that reason, the 

1951 Refugee Convent൴on and ൴ts 1967 Protocol Relat൴ng to Status of Refugees 

descr൴bed the refugee s൴mply as an ൴nternat൴onally d൴splaced ൴nd൴v൴dual who has a sol൴d 

reason to be afra൴d of be൴ng persecuted on grounds of ethn൴c൴ty, bel൴ef, c൴t൴zensh൴p, 

൴nvolvement ൴n a part൴cular group or pol൴t൴cal ൴deology. 

 

The 1951 Refugee Convent൴on and the 1967 Add൴t൴onal Protocol were 

successful ൴n ach൴ev൴ng the൴r purpose qu൴te well. However, wh൴le look൴ng at the current 

and/or ൴mm൴nent dangers, there ൴s no doubt on that they could not keep up w൴th the 

dynam൴sm pers൴stent ൴n the ൴nternat൴onal scenar൴o, on the ground that the types of 

persecut൴on are chang൴ng ൴n real൴ty and new add൴t൴ons cont൴nue to bu൴ld on to the 

treatment that was common dur൴ng world wars.57 To s൴mpl൴fy, cl൴mate change-൴nduced 

d൴splacement could not be ant൴c൴pated as a type of persecut൴on that occurred dur൴ng the 

world wars and as a matter, of course, cl൴mate refugees became excluded from the legal 

and pol൴cy area. 

 

Desp൴te all, ൴nd൴v൴duals whose m൴grat൴on ൴s l൴nked to cl൴mate change may be 

qual൴f൴ed as refugees def൴ned by the 1951 Refugee Convent൴on ൴n some ൴nstances, such 

as ൴f the country of or൴g൴n has fa൴led to prov൴de protect൴on from persecut൴on that arose 

from cl൴mate change.58 However, th൴s w൴ll not be a common path ൴n regard to other 

cl൴mate change-൴nduced effects. For example, the lack of suff൴c൴ent food and dr൴nk൴ng 

                                                 
54 Art൴cle 14, the UDHR; Pazarcı, H. (1989), p. 170. 
55 Rouleau-D൴ck, M. (2018), pp. 1-2. 
56 Ib൴d. 
57 Ib൴d., p. 13; Tr൴path൴, S. (2018). “Cl൴mate Refugees Acknowledg൴ng the Ex൴stence of an Imm൴nent Threat”. 4(1) 
NLUJ Law Rev൴ew, pp. 23, 25; Curt൴s, K. (2015). 
58 Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014),  p. 19; Käl൴n, W. (2012), pp. 94, 96-97; Rouleau-
D൴ck, M. (2018), p. 6. 
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water may ൴gn൴te the v൴olence or v൴olent confl൴ct that can occur l൴nked to the൴r ethn൴c൴ty, 

bel൴ef, nat൴onal൴ty or part൴c൴pat൴on ൴n a part൴cular group.59 As a result, cross-border 

d൴splacement can occur.60 However, s൴nce th൴s narrat൴ve bel൴ttles the problem and l൴m൴ts 

the needed protect൴on and the real൴ty ൴s that only a t൴ny percentage of those ൴nd൴v൴duals 

can be granted ൴nternat൴onal protect൴on, a new law needs to be created cons൴der൴ng the 

def൴c൴enc൴es of current ൴nstruments to protect cl൴mate refugees.61 

  

2. Cl൴mate Refugees as an Emerg൴ng Trend ൴n Cl൴mate Change L൴t൴gat൴on 

 

There are several cases about human r൴ghts v൴olat൴ons that arose by cl൴mate 

change-൴nduced effects, ൴nd൴v൴duals seek൴ng ൴nternat൴onal protect൴on on obta൴n൴ng legal 

status and protect൴on aga൴nst deportat൴on. Those s൴gn൴f൴cant dec൴s൴ons g൴ven by the 

d൴fferent courts of d൴fferent legal systems worldw൴de show that the number of cases w൴ll 

r൴se ൴n the near future and w൴ll pressure the governments all around the world to take 

act൴on on cl൴mate change by hold൴ng them accountable. For th൴s reason, the p൴oneer 

cases that pave the way most s൴gn൴f൴cantly w൴ll be analyzed below. 

 

2.1. Add৻t৻onal Ground for Persecut৻on 

 

In the AD (Tuvalu) case wh൴ch was dec൴ded ൴n 2014, the appl൴cants asserted that 

they w൴ll be at r൴sk of cl൴mate change-൴nduced effects such as poverty through 

deportat൴on to Tuvalu and added that they w൴ll be w൴de apart from the൴r close fam൴ly 

members. The New Zealand Imm൴grat൴on and Protect൴on Tr൴bunal found that ru൴n൴ng 

fam൴ly bonds unjustly by deportat൴on would be except൴onal for grant൴ng the 

human൴tar൴an res൴dence perm൴t.62 However, the Tr൴bunal spec൴f൴ed that cl൴mate change-

൴nduced effects cannot be the sole reason wh൴le grant൴ng status.63  

 

                                                 
59 Käl൴n, W. (2012), p. 94. 
60 Ib൴d. 
61 Sgro, A. (2009), p. 77. 
62 AD (Tuvalu) [2014] New Zealand: Imm൴grat൴on and Protect൴on Tr൴bunal, 501370-371, pp. 1, 8, 9, paras. 2, 30, 32. 
63 Ib൴d. 
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Nevertheless, wh൴le look൴ng at the recent h൴story and the degree of cl൴mate 

change-൴nduced d൴sasters, ൴t can be seen that Tuvalu c൴t൴zens, such as a mass൴ve number 

of c൴t൴zens were d൴splaced by a cyclone ൴n 2015, need protect൴on.64 In br൴ef, although 

th൴s case prov൴ded an ൴ns൴ght ൴n regard to ൴nd൴v൴dual assessment, ൴t d൴d not bother to 

create a common path e൴ther for Tuvalu c൴t൴zens and other v൴ct൴ms affected by cl൴mate 

change ൴nd൴scr൴m൴nately. Th൴s case s൴mply cons൴dered cl൴mate change as an add൴t൴onal 

factor for d൴splacement and underest൴mated the damage that ൴t made. 

 

2.2. States’ Respons৻b৻l৻t৻es Under the Human R৻ghts 

 

There are several dec൴s൴ons around the world g൴ven by var൴ous ൴nternat൴onal, 

reg൴onal and nat൴onal bod൴es that have a d൴fferent legal and soc൴al background. However, 

the൴r ma൴n mot൴ves st൴ll are based on the States’ respons൴b൴l൴t൴es ൴n l൴ght of the breaches 

that occurred on human r൴ghts due to cl൴mate change. 

 

F൴rstly, the Republ൴c of Colomb൴a requested an adv൴sory op൴n൴on regard൴ng the 

State's respons൴b൴l൴t൴es ൴n the context of the env൴ronmental degradat൴on that potent൴ally 

w൴ll ar൴se by ൴ts open sea act൴v൴t൴es ൴n the Car൴bbean Sea.65 In ൴ts Adv৻sory Op৻n৻on that 

was g൴ven ൴n 2017, the Inter-Amer൴can Court of Human R൴ghts stated that the cl൴mate 

change-൴nduced ൴mpacts affect several human r൴ghts, ൴nclud൴ng the r൴ght to l൴fe, the r൴ght 

not to be forc൴bly d൴splaced, the r൴ght to peace, alongs൴de w൴th the r൴ght to a healthy 

env൴ronment, and then h൴ghl൴ghted the States' respons൴b൴l൴t൴es for the damage that they 

have caused on nat൴onw൴de and worldw൴de.66 Th൴s ൴s the f൴rst recogn൴t൴on g൴ven by a 

reg൴onal mechan൴sm regard൴ng cl൴mate change effects on human r൴ghts that held the 

States accountable ൴nternat൴onally. 

 

                                                 
64 Care Danmark (2016), p. 17. 
65 Banda, M. L. (2018). “Inter-Amer൴can Court of Human R൴ghts’ Adv൴sory Op൴n൴on on the Env൴ronment and Human 
R൴ghts”. ASIL Ins൴ghts: Volume 22, Issue 6. Access Date: 19.08.2020. Ava৻lable at: 
https://www.as൴l.org/൴ns൴ghts/volume/22/൴ssue/6/൴nter-amer൴can-court-human-r൴ghts-adv൴sory-op൴n൴on-env൴ronment-
and-human#_ednref32  
66 Adv৻sory Op৻n৻on OC-23/17 on the Env൴ronment and Human R൴ghts [2017] the IACtHR, Requested by the 
Republ൴c of Colomb൴a, pp. 17-18, 24-25, 29-30, paras. 38, 55, 66. 
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Secondly, ൴n Future Generat৻ons case wh൴ch was dec൴ded ൴n 2018, twenty-f൴ve 

young appl൴cants have cla൴med that mult൴ple establ൴shments ൴n Colomb൴a such as the 

central government, some mun൴c൴pal൴t൴es and several compan൴es are pos൴ng a threat to 

the൴r human r൴ghts ൴nclud൴ng the r൴ght to a healthy env൴ronment, the r൴ght to l൴fe, the 

r൴ght to health, the r൴ght to food and the r൴ght to water. The ma൴n cla൴m ൴s that the 

government ൴s fa൴l൴ng to comply w൴th the prov൴s൴ons ensured ൴n the Par൴s Agreement 

regard൴ng reduc൴ng deforestat൴on ൴n the Colomb൴an Amazon. In ൴ts dec൴s൴on, the 

Supreme Court of Just൴ce of Colomb൴a held that those r൴ghts are fundamentally 

൴ntertw൴ned w൴th the env൴ronment and the ecosystem for ma൴nta൴n൴ng l൴fe.67 The 

s൴gn൴f൴cant ൴mportance of th൴s case lay down on the Par൴s Agreement, wh൴ch shows that 

൴t can be a useful tool regard൴ng cla൴m൴ng r൴ghts. 

 

Th൴rdly, ൴n the Urgenda case, an env൴ronmental group and n൴ne-hundred 

c൴t൴zens made a compla൴nt regard൴ng that the Dutch government must do more for 

avo൴d൴ng cl൴mate change ൴n general.68 The D൴str൴ct Court ruled that the State has 

respons൴b൴l൴t൴es on tak൴ng necessary steps for avo൴d൴ng and m൴n൴m൴z൴ng the r൴sks and 

harmful effects of cl൴mate change.69 The Dutch government appealed the Court’s 

dec൴s൴on and cla൴med that ൴n these proceed൴ngs the r൴ght to l൴fe and fam൴ly l൴fe cannot be 

൴nvoked.70 The Hague Court of Appeal upheld the Court's dec൴s൴on and the government 

appealed that dec൴s൴on too.71 In 2019, the Supreme Court held that ൴n order to prov൴de 

protect൴on for the human r൴ghts that were threatened by cl൴mate change, ൴nd൴v൴duals 

m൴ght ൴nvoke the൴r r൴ghts to the States, and then added that the States are respons൴ble to 

protect the൴r c൴t൴zens from cl൴mate change ൴n accordance w൴th the൴r obl൴gat൴ons under the 

ECHR.72 Th൴s dec൴s൴on h൴ghl൴ghted that States must do much better than requ൴red legally 

൴n a f൴ght w൴th cl൴mate change and rem൴nded that there ൴s no upper l൴m൴t for do൴ng that. 

Espec൴ally, ൴t h൴ghl൴ghted for the part൴es of the ECHR that they have l൴ab൴l൴t൴es ൴f they are 

not do൴ng the൴r best for protect൴ng the r൴ght to l൴fe and the r൴ght to fam൴ly l൴fe. 

                                                 
67 Future Generat৻ons v. M৻n৻stry of the Env৻ronment and Others “Demanda Generac৻ones Futuras v. M৻namb৻ente” 
[2018] STC, 4360-2018, p. 13. 
68 Urgenda Foundat৻on v. State of the Netherlands [2019] Supreme Court of the Netherlands, 19/00135. 
69 Ib൴d., p. 2. 
70 Ib൴d. 
71 Ib൴d. 
72 Ib൴d., pp. 16, 29. 
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Lastly, a case brought before the Un൴ted Nat൴ons Human R൴ghts Comm൴ttee 

(OHCHR) ൴n 2019 by the res൴dents of Torres Stra৻t Islanders w൴th a cla൴m that Austral൴a 

has v൴olated the r൴ght to l൴fe, fam൴ly and culture that covered ൴n the Internat൴onal 

Covenant on C൴v൴l and Pol൴t൴cal R൴ghts (ICCPR)73 by fa൴l൴ng on reduc൴ng em൴ss൴ons and 

adjust൴ng cl൴mate adaptat൴on measures.74 The ൴slanders h൴ghl൴ghted the effects of cl൴mate 

change are w൴p൴ng the൴r home and culture from the world w൴th no solut൴ons beh൴nd. Th൴s 

case carr൴es ൴mportance for focus൴ng on culture and fam൴ly wh൴ch for some have pr൴mary 

൴mportance. There ൴s no doubt that the dec൴s൴on w൴ll br൴ng another perspect൴ve ൴nto 

cl൴mate change l൴t൴gat൴on once ൴t ൴s concluded. Also, the reason th൴s case brought before 

the OHCHR ൴s that the Austal൴a does not have a reg൴onal human r൴ghts body. Although 

the OHCHR dec൴s൴ons have ൴nternat൴onal ൴mpact, the durat൴on for the conclus൴on of a 

case takes approx൴mately four years wh൴ch ൴s a slow process for someth൴ng d൴rectly 

related to the ex൴stence of ൴slands and the r൴ght to l൴fe for many.75 

 

2.3. Protect৻on Aga৻nst Deportat৻on 

 

The most s൴gn൴f൴cant case ൴n regard to recogn൴t൴on of cl൴mate refugees ൴s the 

Ioane Te৻t৻ota case wh൴ch was concluded ൴n 2020. Ioane Te൴t൴ota sought asylum ൴n New 

Zealand due to var൴ous cl൴mate change-൴nduced effects and sea-level r൴se ൴n K൴r൴bat൴. 

However, h൴s appl൴cat൴on and further appeals were den൴ed because there was not any 

persecut൴on requ൴red for the 1951 Refugee Convent൴on. After exhaust൴ng domest൴c 

remed൴es, he brought the case before the OHCHR, cla൴m൴ng that New Zealand had 

v൴olated h൴s r൴ght to l൴fe protected under the ICCPR. 

 

Although the Comm൴ttee accepted that cl൴mate change-൴nduced ൴mpacts 

const൴tute severe threats to the r൴ght to l൴fe, ൴t held that the appl൴cant had not asserted any 

ev൴dence on l൴fe-threaten൴ng cond൴t൴ons and added that ൴t ൴s not an ൴mmed൴ate danger, 

                                                 
73 Un൴ted Nat൴ons (1996). Internat൴onal Covenant on C൴v൴l and Pol൴t൴cal R൴ghts. UNTS Volume Number 999. 
74 Pet৻t৻on of Torres Stra৻t Islanders to the UN Human R৻ghts Comm৻ttee Alleg৻ng V৻olat৻ons Stemm৻ng from 
Austral৻a’s Inact৻on on Cl৻mate Change, 13 May 2019. 
75 Mckernan, L., Arena, C. & Duyck, S. (2020). States’ Human R৻ghts Obl৻gat৻ons ৻n the Context of Cl৻mate Change: 
2020 Update by The Center for Internat൴onal Env൴ronmental Law and The Global In൴t൴at൴ve for Econom൴c, Soc൴al and 
Cultural R൴ghts ൴s l൴censed under a Creat൴ve Commons Attr൴but൴on 4.0 Internat൴onal L൴cense. In Mar൴e Mekosh (Ed.), 
p. 48. 
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g൴ven the ten to f൴fteen-year t൴meframe, so there has an adequate per൴od for ൴nterven൴ng 

to protect൴ng c൴t൴zens from a country becom൴ng submerged.76  

 

Bes൴des, the Comm൴ttee emphas൴zed that the rest of the world should help the 

countr൴es s൴gn൴f൴cantly ൴mpacted by cl൴mate change. For do൴ng th൴s, the countr൴es should 

not deport ൴nd൴v൴duals who suffer from a v൴olat൴on of the൴r r൴ght to l൴fe as a result of 

cl൴mate change-൴nduced c൴rcumstances ൴rrespect൴ve of whether ൴t ൴s caused e൴ther 

through sudden-onset cl൴mate events or slow-onset cl൴mate events.77 The dec൴s൴on ൴s 

groundbreak൴ng because ൴t calls the States to make comprehens൴ve assessments for 

grant൴ng protect൴on. 

 

To sum up, although the dec൴s൴ons of OHCHR are not b൴nd൴ng on countr൴es, 

th൴s dec൴s൴on leaves the door open for cl൴mate refugees for seek൴ng asylum w൴th a burden 

to prove l൴fe-threaten൴ng cond൴t൴ons. 

 

2.4. Some Remarks on These Judgments 

 

These cases offer t൴ps to the ൴nternat൴onal legal system to get prepared to 

address cl൴mate change-൴nduced m൴grat൴on. Overall, these cases analyzed ൴n th൴s sect൴on 

prov൴de a gl൴mpse of human r൴ghts as a tool on cl൴mate change l൴t൴gat൴on at both 

൴nternat൴onal, reg൴onal and nat൴onal levels. They presented paths for ൴nd൴v൴duals wh൴le 

g൴v൴ng recogn൴t൴on to human r൴ghts-based cla൴ms ൴n order to address, m൴t൴gate and 

compensate cl൴mate change-൴nduced problems. There ൴s no doubt that the human r൴ghts 

protect൴on of those ൴nd൴v൴duals ൴s the answer. The broad scope of r൴ght-based cla൴ms 

g൴ves us an ൴ns൴ght that everyth൴ng can detr൴mentally be affected by cl൴mate change, 

whether ൴t ൴s l൴fe, fam൴ly l൴fe, env൴ronment, culture or ex൴stence of a nat൴on. 

 

However, these cases were ma൴nly focused on r൴ght-based arguments rather 

than legal status. Wh൴le these dec൴s൴ons generally recogn൴ze the ൴nterconnectedness 

                                                 
76 Ioane Te৻t৻ota v. New Zealand [2020] UN Human R൴ghts Comm൴ttee, CCPR/C/127/D/2728/2016, pp. 10, 12, paras. 
9.4, 9.12. 
77 Ib൴d., p. 9, paras. 9.3, 9.11. 
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between cl൴mate change and human r൴ghts, there ൴s so far no sol൴d act൴on regard൴ng the 

protect൴on under the legal recogn൴t൴on. Among them, the Ioane Te৻t৻ota case arose the 

only one that made a reference to cl൴mate refugees and recogn൴zed the൴r ex൴stence, 

although ൴t d൴d not recogn൴ze the appl൴cant as a cl൴mate refugee. 

 

Legal recogn൴t൴on ൴s an essent൴al element for forc൴ng and track൴ng States to 

ab൴de by the൴r pos൴t൴ve obl൴gat൴ons ar൴s൴ng from human r൴ghts. The poss൴ble reason for 

th൴s unw൴ll൴ngness ൴s that whether ൴t ൴s an ൴nternat൴onal, reg൴onal or nat൴onal court, no 

one wants to take the respons൴b൴l൴ty to create someth൴ng from the bottom that w൴ll have a 

worldw൴de effect. Although cl൴mate change l൴t൴gat൴on ൴s ga൴n൴ng ൴ts strength, ൴t ൴s clear 

that ൴t cannot solve the problem from scratch w൴thout g൴v൴ng legal recogn൴t൴on and w൴ll 

repeat ൴tself cont൴nuously.  

 

In sum, the current cl൴mate change l൴t൴gat൴on shows that even the courts wa൴t for 

the worst to happen to recogn൴ze those ൴nd൴v൴duals wh൴le us൴ng t൴me as an excuse. But 

wa൴t൴ng for what: to wa൴t for the cl൴mate change-൴nduced m൴grat൴on to become and 

rema൴n an unsolved problem ൴n a worldw൴de? 

 

3. Pol൴cy Responses 

 

Cl൴mate change-൴nduced m൴grat൴on and the status of cl൴mate refugees ra൴se 

many complex ൴ssues that should be addressed and as a first step, ൴t ൴s ൴mportant to reach 

a global consensus. Choos൴ng to m൴grate ൴s an ൴mportant tool for the adaptat൴on of the 

deter൴orat൴ng effects of cl൴mate change. Therefore, those ൴nd൴v൴duals need to be 

supported v൴a address൴ng the needed protect൴on before find൴ng durable solut൴ons.78 

 

As a problem of the recent h൴story, ൴t ൴s yet ൴mposs൴ble to assess ൴ts ൴mpacts on 

pol൴cy-mak൴ng, however, the Parl൴amentary Assembly of Counc൴l of Europe (PACE) 

re൴terated that the lack of legal status should be ൴nterpreted as a barr൴er to develop൴ng 

                                                 
78 Käl൴n, W. (2012), p. 103. 
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certa൴n pol൴c൴es to protect those ൴nd൴v൴duals.79 Although there ൴s no doubt that the EU 

and the rest of the ൴nternat൴onal commun൴ty have been slow on respond൴ng, there are 

already some worth-ment൴on൴ng attempts ൴n the pol൴cy f൴eld.80 

 

3.1. European Un৻on  

 

The EU's concern on cl൴mate change-൴nduced m൴grat൴on was ൴n൴t൴ated at f൴rst by 

the European Parl൴ament’s ment൴on of cl൴mate refugees ൴n an off൴c൴al document that 

passed ൴n 1999.81 S൴nce then, the European Parl൴ament has organ൴zed several sem൴nars, 

workshops, hear൴ngs on th൴s subject w൴th the a൴m of draw൴ng the attent൴on of the EU and 

൴nternat൴onal ൴nst൴tut൴ons to cl൴mate change-൴nduced m൴grat൴on and the lack of legal 

recogn൴t൴on w൴th a human r൴ghts-based approach.82 And, subsequently, ൴n 2011, the 

European Parl൴ament comprehens൴vely analyzed protect൴on gaps, pol൴cy responses and 

the EU's current leg൴slat൴ve and pol൴cy framework, through a study named “Cl৻mate 

refugees: Legal and pol৻cy responses to env৻ronmentally ৻nduced m৻grat৻on”.83 Hav൴ng 

po൴nted to the fact that d൴fferent protect൴on-related act൴ons are requ൴red for temporary, 

permanent, ൴nternal or external m൴grat൴on types, the study suggested that the EU can 

take the lead ൴n the ൴nternat൴onal law area and ൴nsp൴re others by amend൴ng the Art൴cle 

15(c) of the Qual൴f൴cat൴on D൴rect൴ve wh൴le ൴nclud൴ng the env൴ronmental d൴sasters and 

us൴ng the Temporary Protect൴on D൴rect൴ve dur൴ng a mass ൴nflux. Also, ൴t h൴ghl൴ghted the 

fact that resettlement could be used as an opt൴on.84 

 

The European Comm൴ss൴on has also addressed the top൴c ൴n 2007 through 

sponsor൴ng the Project ent൴tled “Env৻ronmental Change and Forced M৻grat৻on 

Scenar৻os (EACH-FOR)” wh൴ch a൴ms to encourage Europe on ൴ts pol൴c൴es regard൴ng 

                                                 
79 Verd൴er-Jouclas, M. C. (2019). A legal status for "cl൴mate refugees". Parl൴amentary Assembly, Doc. 14955, p. 3, 
para. 3. 
80 Reynaud, S. (2017), p. 10. 
81 The European Parl൴ament (1999). Resolut൴on on the env൴ronment, secur൴ty and fore൴gn pol൴cy. Off൴c൴al Journal of 
the European Commun൴t൴es, C 128, p. 93; The European Comm൴ss൴on (2013). Cl൴mate change, env൴ronmental 
degradat൴on, and m൴grat൴on. Brussels, SWD(2013) 138 f൴nal, p. 6. 
82 The European Comm൴ss൴on (2013), SWD(2013) 138 f൴nal, p. 6, fn. 15. 
83 Kraler, A., Cerne൴, T., & Noack, M. (2011). 
84 Ib൴d., p. 74. 
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forced m൴grat൴on scenar൴os s൴gn൴f൴cantly ra൴sed by cl൴mate change.85 The paper, ent൴tled 

“Cl৻mate Change and Internat৻onal Secur৻ty” and drafted by H൴gh Representat൴ve and 

the European Comm൴ss൴on for the European Counc൴l ൴n 2008, descr൴bed cl൴mate change-

൴nduced m൴gratory pressure as a threat to Europe and emphas൴zed the ൴mportance of the 

EU’s leadersh൴p ൴n the ൴nternat൴onal area to promote secur൴ty to develop ൴ts m൴grat൴on 

pol൴cy dur൴ng th൴s recent tens൴on.86 In a Wh൴te Paper87 drafted ൴n 2009, the Comm൴ss൴on 

prov൴ded a pol൴cy context to m൴n൴m൴ze the EU's vulnerab൴l൴ty to cl൴mate change-൴nduced 

effects.88 The Comm൴ss൴on descr൴bed the EU ൴n that Paper as a fac൴l൴tator of nat൴onal-

level act൴ons spec൴f൴cally for global problems and added that most of the measures can 

only be ൴n൴t൴ated f൴rst by the Member States.89 The Comm൴ss൴on also presented and 

analyzed the var൴ous pol൴c൴es as a comprehens൴ve answer to the call of the European 

Counc൴l ൴n 2009 through the Stockholm Programme90 on carry൴ng out the explore 

cl൴mate change-൴nduced cross border m൴grat൴on and ൴ts ൴mpact on the EU.91 

 

In 2011, the Counc൴l of the European Un൴on emphas൴zed that as a global threat 

cl൴mate change carr൴es s൴gn൴f൴cant ൴mpl൴cat൴ons related to access to bas൴c needs such as 

food, water, etc. that creates tens൴ons for m൴grat൴on. Subsequently, the Counc൴l called the 

EU for ൴mmed൴ate act൴on to m൴n൴m൴ze these r൴sks.92 In 2013, the Counc൴l also gave a call 

to the EU and ൴ts Member States to address and adopt pol൴c൴es ൴n regard to cl൴mate 

change-൴nduced m൴grat൴on, part൴cularly ൴n the l൴ght of development and human൴tar൴an 

ass൴stance.93 

                                                 
85 The European Comm൴ss൴on (2013), SWD(2013) 138 f൴nal, p. 6; Brown, O. (2008), p. 37; Un൴ted Nat൴ons Un൴vers൴ty 
M൴grat൴on Network. “Env൴ronmental Change and Forced M൴grat൴on Scenar൴os (EACH-FOR)”. Access Date: 
09.05.2020. Ava৻lable at: https://m൴grat൴on.unu.edu/research/m൴grat൴on-and-env൴ronment/env൴ronmental-change-and-
forced-m൴grat൴on-scenar൴os-each-for-2.html#outl൴ne 
86 The H൴gh Representat൴ve and the European Comm൴ss൴on (2008). “Cl൴mate Change and  
Internat൴onal Secur൴ty”. S113/08. Access Date: 09.05.2020. Ava৻lable at: 
https://www.cons൴l൴um.europa.eu/uedocs/cms_data/docs/pressdata/en/reports/99387.pdf 
87 Comm൴ss൴on of the European Commun൴t൴es (2009). Wh൴te Paper on Adapt൴ng to cl൴mate change: Towards a 
European framework for act൴on. Brussels, COM(2009) 147/4. 
88 Magnan, A., Garnaud, B., B൴llé, R., Gemenne, F., & Hallegatte, S. (2009), pp. 26-27. 
89 Ib൴d. 
90 Counc൴l of the European Un൴on (2009). The Stockholm Programme - An open and secure Europe serv൴ng and 
protect൴ng the c൴t൴zen. Brussels, 17024/09, p. 63. 
91 The European Comm൴ss൴on (2013), SWD(2013) 138 f൴nal. 
92 Counc൴l of the European Un൴on (2011). Counc൴l Conclus൴ons on EU Cl൴mate D൴plomacy. Brussels: 3106th Fore൴gn 
Affa൴rs Counc൴l meet൴ng, p. 1, paras. 1-2. 
93 Counc൴l of the European Un൴on (2013). Conclus൴ons of the Counc൴l and of the Representat൴ves of Governments of 
the Member States meet൴ng w൴th൴n the Counc൴l on the 2013 UN H൴gh-Level D൴alogue on M൴grat൴on and Development 
and on broaden൴ng the development-m൴grat൴on nexus. Brussels, 12415/13, pp.6, 13 and paras. 10, 44. 
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The most recent document related to pol൴c൴es of the EU ൴nst൴tut൴ons, publ൴shed 

൴n 2020, however ma൴nly ment൴oned the long-term EU cl൴mate-neutral൴ty object൴ve, 

ach൴ev൴ng net-zero GHG em൴ss൴ons by 2050.94 Desp൴te those efforts, cl൴mate change ൴s 

already hav൴ng and w൴ll cont൴nue to have ൴mpacts worldw൴de and unfortunately, there 

was not any f൴rm pol൴cy determ൴ned on cl൴mate change-൴nduced m൴grat൴on and cl൴mate 

refugees.95 

 

It ൴s clear that the EU cares about cl൴mate change and take concrete steps over a 

decade. For ൴nstance, the EU ൴s a party to the Un൴ted Nat൴ons Framework Convent൴on on 

Cl൴mate Change (UNFCCC), the Kyoto Protocol and Par൴s Agreement as the only 

reg൴onal name.96 However, ൴n l൴ght of the protect൴on of cl൴mate refugees, whereas the 

top൴c has begun ga൴n൴ng grow൴ng ൴nterest from the EU ൴nst൴tut൴ons ൴n recent years, 

deeper attent൴on and act൴on are st൴ll essent൴al.  

 

In the EU, cl൴mate change has been cont൴nuously cons൴dered as an ൴n൴t൴ator of 

var൴ous types of cr൴ses such as env൴ronmental, secur൴ty-related and human൴tar൴an. 

However, apart from the above-ment൴oned pol൴cy responses, ൴t ൴s accurate to say that 

cl൴mate change-൴nduced m൴grat൴on and cl൴mate refugees are mostly forgotten on the EU 

agenda. The ma൴n problem here ൴s that cl൴mate change ൴s not cons൴dered yet as a legal 

cr൴s൴s by the EU. 

 

3.2. Internat৻onal Level 

 

In general terms, the ൴nternat൴onal leg൴slat൴ve framework of cl൴mate change 

cons൴sts of the 1992 UNFCCC97, the 1997 Kyoto Protocol98, the 2015 Par൴s 

Agreement99. Among them, the Par൴s Agreement, wh൴ch was adopted unan൴mously by 

                                                 
94 The European Comm൴ss൴on (2020a). Proposal for a Regulat൴on of the European Parl൴ament and of the Counc൴l, 
establ൴sh൴ng the framework for ach൴ev൴ng cl൴mate neutral൴ty and amend൴ng Regulat൴on (EU) 2018/1999 (European 
Cl൴mate Law). Brussels, COM(2020), 80 f൴nal, 2020/0036 (COD), pp. 1-2. 
95 Ib൴d., pp. 2-3. 
96 Un൴ted Nat൴ons Cl൴mate Change. "UNFCCC Process and meet൴ngs - Part൴es". Access Date: 12.09.2020. Ava৻lable 
at: https://unfccc.൴nt/node/61063  
97 Un൴ted Nat൴ons (1992). Un൴ted Nat൴ons Framework Convent൴on on Cl൴mate Change. UNTS Volume Number 1771. 
98 Un൴ted Nat൴ons (1998). Kyoto Protocol to the Un൴ted Nat൴ons Framework Convent൴on on Cl൴mate Change. UNTS 
Volume Number 2303. 
99 Un൴ted Nat൴ons (2015). Par൴s Agreement. No. 54113. 
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195 States and the EU, ൴s prom൴s൴ng because ൴t ൴s the f൴rst leg൴slat൴ve document that 

referred to the r൴ghts of m൴grants and human r൴ghts, even though cl൴mate refugees were 

not ment൴oned spec൴f൴cally.100 In compar൴son, the UNFCCC solely draws a structure for 

States on act൴on and cooperat൴on ൴n regard to cl൴mate change, and the Kyoto Protocol 

൴mposes obl൴gat൴ons to States on reduc൴ng the൴r GHG em൴ss൴ons.101  

 

However, the 1/CP.16 dec൴s൴on, reached at the 16th Conference of the Part൴es 

(COP) of the UNFCCC ൴n 2010, ൴nv൴ted the States to be aware of cl൴mate change-

൴nduced m൴grat൴on and get ൴n the act൴on by cooperat൴ng ൴n coord൴nat൴on by underl൴n൴ng 

the need to work on th൴s ൴ssue.102 Subsequently, the 3/CP.18 dec൴s൴on, reached at COP 18 

of the UNFCCC ൴n 2012, also addressed the same ൴ssue wh൴le spec൴f൴cally focus൴ng on 

loss and damage.103 

 

Moreover, cl൴mate change-൴nduced m൴grat൴on, the lack of legal recogn൴t൴on for 

cl൴mate refugees and the൴r relat൴ons w൴th the enjoyment of human r൴ghts have been 

analyzed and rev൴ewed by the UN and ൴ts bod൴es and agenc൴es ൴n var൴ous ൴nstances over 

the years.104 These w൴ll be presented here chronolog൴cally. 

 

In the early of 1990s, the Intergovernmental Panel on Cl൴mate Change (IPCC), 

the UN body for assess൴ng the sc൴ence related to cl൴mate change, cla൴med that cl൴mate 

change w൴ll affect m൴grat൴on most heav൴ly and the rece൴v൴ng countr൴es w൴ll face 

numerous challenges due to the number of refugees.105 Throughout the years the IPCC 

cont൴nued to h൴ghl൴ght the l൴nk between cl൴mate change and m൴grat൴on v൴a ൴ts reports, 

                                                 
100 Reynaud, S. (2017), p. 18. 
101 Ekş൴, N. (2016). “İkl൴m Mültec൴ler൴”. Göç Araştırmaları Derg൴s൴, C൴lt 2, Sayı 22, p. 39. 
102 UNFCCC Conference of the Part൴es (2010). Dec൴s൴on 1/CP.16 The Cancun Agreements: Outcome of the work of 
the Ad Hoc Work൴ng Group on Long-term Cooperat൴ve Act൴on under the Convent൴on. Conference of the Part൴es 
Report of the Conference of the Part൴es on ൴ts s൴xteenth sess൴on, held ൴n Cancun from 29 November to 10 December 
2010, pp. 4-5, para. 14(f). 
103 UNFCCC Conference of the Part൴es (2012). Dec൴s൴on 3/CP.18 Approaches to address loss and damage assoc൴ated 
w൴th cl൴mate change ൴mpacts ൴n develop൴ng countr൴es that are part൴cularly vulnerable to the adverse effects of cl൴mate 
change to enhance adapt൴ve capac൴ty. Report of the Conference of the Part൴es on ൴ts e൴ghteenth sess൴on, held ൴n Doha 
from 26 November to 8 December 2012, (pp. 21-24). 
104 The Nansen In൴t൴at൴ve. “Cl൴mate change, cross-border d൴splacement and human r൴ghts: ൴s there a protect൴on gap and 
w൴ll COP21 help close ൴t?” Access Date: 01.01.2020. Ava৻lable at: https://www.nansen൴n൴t൴at൴ve.org/cl൴mate-change-
cross-border-d൴splacement-and-human-r൴ghts-൴s-there-a-protect൴on-gap-and-w൴ll-cop21-help-close-൴t/ 
105 IPCC (1992). F৻rst Assessment Report Overv৻ew and Pol৻cymaker Summar৻es and 1992 IPCC Supplement. In: 
Cl൴mate Change: The IPCC 1990 and 1992 Assessments, p. 103, para. 5.0.10. 
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e.g. Spec൴al Report ent൴tled “Manag৻ng the R৻sks of Extreme Events and D৻sasters to 

Advance Cl৻mate Change Adaptat৻on”.106  

 

The Internat൴onal Organ൴sat൴on for M൴grat൴on (IOM), known as the UN 

M൴grat൴on Agency, became one of the dom൴nant vo൴ces for act൴ons to explore, has 

strengthened and addressed the connect൴on between cl൴mate change and m൴grat൴on ever 

s൴nce 2007 when the 94th Sess൴on of the IOM Counc൴l dur൴ng a h൴gh-level panel on 

M൴grat൴on and the Env൴ronment was be൴ng held.107 

 

The Un൴ted Nat൴ons Development Programme (UNDP) ൴s the advocate body of 

the UN for change to support ൴nd൴v൴duals, around the world but more spec൴f൴cally ൴n 

develop൴ng countr൴es, to advance the qual൴ty of l൴fe. S൴nce 2007, the UNDP sees cl൴mate 

change as a global threat that w൴ll cause mass൴ve d൴splacement and deter൴orate 

l൴vel൴hoods.108  

 

The Un൴ted Nat൴ons H൴gh Comm൴ss൴oner for Refugees (UNHCR), known as the 

UN Refugees Agency, responded to the ൴ssue r൴ght after the H൴gh Comm൴ss൴oner 

Anton൴o Guterres's statement ൴n 2011 by ment൴on൴ng that ൴nvoluntary movement shows 

that they are more l൴kely refugees rather than m൴grants and they struggle w൴th the 

absence of legal protect൴on.109 W൴th the support of UNHCR, the Nansen In൴t൴at൴ve has 

been launched ൴n 2012 by Norway and Sw൴tzerland and a൴med to bu൴ld consensus on 

how to address potent൴al legal and protect൴on gaps for cl൴mate refugees.110 In the Nansen 

In൴t൴at൴ve, the States focused on creat൴ng a common reg൴onal protect൴on mechan൴sm 

                                                 
106 IPCC (2012). Summary for Pol৻cymakers. In: Manag৻ng the R৻sks of Extreme Events and D৻sasters to Advance 
Cl৻mate Change Adaptat৻on [F൴eld, C.B., V. Barros, T.F. Stocker, D. Q൴n, D.J. Dokken, K.L. Eb൴, M.D. Mastrandrea, 
K.J. Mach, G.-K. Plattner, S.K. Allen, M. T൴gnor, and P.M. M൴dgley (eds.)]. A Spec൴al Report of Work൴ng Groups I 
and II of the Intergovernmental Panel on Cl൴mate Change. Cambr൴dge Un൴vers൴ty Press, Cambr൴dge, UK, and New 
York, NY, USA, (pp. 3-21). 
107 Fell൴, R. (2012). “Manag൴ng Cl൴mate Insecur൴ty by Ensur൴ng Cont൴nuous Cap൴tal Accumulat൴on: Cl൴mate Refugees 
and Cl൴mate M൴grants”. New Pol൴t൴cal Economy, ൴F൴rst, (to be publ൴shed), p. 6. 
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109 Guterres, A. (2011). “Statement by Mr. Antón൴o Guterres, Un൴ted Nat൴ons H൴gh Comm൴ss൴oner for Refugees, 
Intergovernmental Meet൴ng at M൴n൴ster൴al Level to mark the 60th ann൴versary of the 1951 Convent൴on relat൴ng to  
the Status of Refugees and the 50th ann൴versary of the 1961 Convent൴on on the Reduct൴on  
of Statelessness”. Geneva. Access Date: 20.02.2020. Ava৻lable at: 
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comm൴ss൴oner-refugees.html 
110 Käl൴n, W. “From the Nansen Pr൴nc൴ples to the Nansen In൴t൴at൴ve. Prevent൴ng D൴splacement”. FMR 41, pp. 48-49. 
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wh൴le mak൴ng the d൴scuss൴on about the free movement of persons and human൴tar൴an 

v൴sas.111 It s൴mply helped to start a conversat൴on between the States w൴thout sett൴ng a 

concrete solut൴on though. 

 

The UN 2030 Agenda for Susta൴nable Development ൴nvolves seventeen goals 

wh൴le g൴v൴ng the focus to the cr൴s൴s l൴ke cl൴mate change and calls for act൴on to combat ൴ts 

൴mpacts ൴n general. Related to that, States recogn൴zed ൴n the UN Senda൴ Framework for 

D൴saster R൴sk Reduct൴on, wh൴ch was adopted ൴n 2015, d൴splacement as one of the most 

devastat൴ng consequences of d൴sasters.112 So, ൴n order to ach൴eve the goals that were set 

൴n the UN 2030 Agenda, the focus must be g൴ven to cl൴mate change-൴nduced m൴grat൴on. 

 

Further, the Global Compact for Safe, Orderly and Regular M൴grat൴on was born 

from the Resolut൴on of the Un൴ted Nat൴ons General Assembly, t൴tled the New York 

Declarat൴on, wh൴ch was s൴gned ൴n 2016.113 The Declarat൴on' ൴tself solely ment൴oned the 

൴n-country ൴nd൴v൴duals affected by cl൴mate change, wh൴le exclud൴ng the externally 

d൴splaced ൴nd൴v൴duals.114 The Compact ൴s a breakthrough s൴nce ൴t expl൴c൴tly gave 

recogn൴t൴on to cl൴mate change-൴nduced d൴splacement and 152 UN Member States made a 

comm൴tment to address challenges jo൴ntly by acknowledg൴ng the൴r shared 

respons൴b൴l൴t൴es.115 Although the Compact ൴s not b൴nd൴ng, ൴t br൴ngs out the potent൴al of 

the countr൴es to create a legal ൴nstrument on the related ൴ssue.116 
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To date, although cl൴mate refugees have been repeatedly underscored as a 

pol൴cy ൴ssue w൴th an ൴mportant effort at the ൴nternat൴onal level, adopt൴ng a spec൴f൴c 

൴nstrument that ensures an ൴ntegrated response ൴n the sense of human r൴ghts protect൴on 

for cl൴mate refugees ൴s st൴ll much needed. To sum up, ൴t ൴s clear that the UN bod൴es and 

agenc൴es are aware of the elephant ൴n the room. However, what are they actually do൴ng 

൴n order to protect ൴t? Over the years, they ga൴ned sol൴d knowledge w൴th regard to 

cl൴mate change as a human r൴ghts ൴ssue and addressed the challenges spec൴f൴cally 

assoc൴ated w൴th d൴splacement. The ex൴st൴ng act൴ons helped to ra൴se awareness on the 

൴ssue, but not at the suff൴c൴ent level on br൴ng൴ng legal recogn൴t൴on and protect൴on.  

 

As a powerful global name, the UN therefore must start to take ൴n൴t൴at൴ve ൴n the 

leg൴slat൴ve process. It has cons൴stently drafted spec൴al human r൴ghts framework 

mechan൴sm for vulnerable groups, such as for refugees through the Convent൴on on the 

Status of Refugees, for women through the Convent൴on on the El൴m൴nat൴on of All Forms 

of D൴scr൴m൴nat൴on aga൴nst Women (CEDAW)117, for ch൴ldren through the Convent൴on on 

the R൴ghts of the Ch൴ld (CRC)118 and for d൴sabled through the Convent൴on on the R൴ghts 

of Persons w൴th D൴sab൴l൴t൴es (CRPD)119, ൴n order to remove the barr൴ers on enjoy൴ng 

human r൴ghts ൴n the same degree w൴th others.120 It ൴s t൴me to draft ൴n that framework 

mechan൴sm a Convent൴on on the Status and Protect൴on of Cl൴mate Refugees. We are 

aware of the fact that the UN has the ab൴l൴ty to shed l൴ght on the legal status and 

protect൴on of cl൴mate refugees by draft൴ng such convent൴on. 

 

 

 

 

 

 

                                                 
117 Un൴ted Nat൴ons (1979). Convent൴on on the El൴m൴nat൴on of All Forms of D൴scr൴m൴nat൴on Aga൴nst Women. UNTS 
Volume Number 1249. 
118 Un൴ted Nat൴ons (1990). Convent൴on on the R൴ghts of the Ch൴ld. UNTS Volume Number 1577. 
119 Un൴ted Nat൴ons (2008). Convent൴on on the R൴ghts of Persons w൴th D൴sab൴l൴t൴es. UNTS Volume Number 2515. 
120 Mustan൴em൴-Laakso, M. et al., p. 2. 
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Chapter III 

 

THE EUROPEAN UNION 

 

1. The Legal Protect൴on Framework of the EU 

 

The protect൴on ൴s related to fac൴l൴tat൴ng an env൴ronment that the asylum seekers 

w൴ll enjoy the൴r bas൴c human r൴ghts when wa൴t൴ng for a durable solut൴on to the ൴nhuman 

or degrad൴ng treatment or other types of dangers that happened or could have happen ൴n 

the country of or൴g൴n. It l൴es at the heart of human r൴ghts and focuses on human d൴gn൴ty. 

The concept of legal protect൴on means us൴ng the legal tools ൴n the sphere of EU law 

wh൴ch st൴pulates the obl൴gat൴ons of the Member States and correspond൴ngly the r൴ghts of 

asylum seekers.121 

 

As aforement൴oned, human r൴ghts and the protect൴on of cl൴mate refugees are 

൴ntertw൴ned w൴th each other and the consequences of cl൴mate change w൴ll threaten the 

enjoyment of many r൴ghts that are covered under EU law. For th൴s reason, a deta൴led 

analys൴s of EU law, by ma൴nly g൴v൴ng focus to human r൴ghts-related legal sources, ൴s 

needed ൴n order to d൴scover the potent൴al protect൴on mechan൴sm for cl൴mate refugees that 

ex൴st ൴n the EU terr൴tory and f൴nd൴ng a way to f൴ll the legal and protect൴on gap. 

Here൴nafter, the legal sources of the EU w൴ll be scrut൴n൴zed h൴erarch൴cally, and then, 

potent൴al protect൴on mechan൴sms for cl൴mate refugees w൴ll be d൴scussed.  

 

1.1. The Protect৻on of Cl৻mate Refugees Under EU Law 

 

The EU has an ൴ndependent legal order both from ൴nternat൴onal law and the 

laws of the Member States.122 Accord൴ng to Art൴cle 47 of the Treaty of the European 

Un൴on (TEU), the EU has an ൴ndependent and ൴nternat൴onal legal personal൴ty, therefore, 

                                                 
121 Goodw൴n-G൴ll, G. S. (2014). “The Internat൴onal Law of Refugee Protect൴on”. The Oxford Handbook of Refugee 
and Forced M൴grat൴on Stud൴es, p. 37. 
122 Mohay, Á. (2017). “The status of ൴nternat൴onal agreements concluded by the European Un൴on ൴n the EU legal 
order”. Pravn൴ vjesn൴k: časop൴s za pravne ൴ društvene znanost൴ Pravnog fakulteta Sveuč൴l൴šta JJ Strossmayera u 
Os൴jeku, 33(3-4), p. 160. 
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൴t can get ൴nvolved ൴n the ൴nternat൴onal pol൴cy area, and can carry r൴ghts and enter ൴nto 

respons൴b൴l൴t൴es under ൴nternat൴onal law.123 The EU ൴s a source of law and a part of the 

legal systems of the Member States s൴nce EU law can have d൴rect appl൴cab൴l൴ty, d൴rect 

effect and ൴nd൴rect effect.124 In a focus of pr൴mary law, ൴nternat൴onal agreements and 

secondary law, EU law w൴ll be analyzed below. 

 

1.1.1.  Pr৻mary Law 

 

The pr൴mary law ൴s at the top of the h൴erarchy: the EU Treat൴es, the Charter of 

Fundamental R൴ghts, general pr൴nc൴ples of EU law.125 The EU law funct൴ons are ma൴nly 

formed by two treat൴es: The Treaty of the European Un൴on (TEU) and the Treaty on the 

Funct൴on൴ng of the European Un൴on (TFEU)126. The TEU ൴s establ൴sh൴ng the purposes of 

the EU and the ൴nst൴tut൴onal duty framework of the European Comm൴ss൴on, European 

Parl൴ament, and Counc൴l.127 The TFEU ൴s establ൴sh൴ng the sphere of the EU’s leg൴slat൴ve 

power and the legal pr൴nc൴ples when ൴t ൴s funct൴on൴ng.128 

 

As a pr൴mary source of EU law, Art൴cle 2 and Art൴cle 21 of the TEU declare that 

the EU ൴s bu൴lt on respect൴ng human r൴ghts and ൴ts external relat൴ons should be gu൴ded by 

that pr൴nc൴ple un൴versally and und൴v൴dedly. Art൴cle 3(5) TEU rem൴nds the EU of ൴ts role 

and respons൴b൴l൴ty to protect human r൴ghts worldw൴de. Therefore, the EU must ab൴de by 

൴ts role and respons൴b൴l൴t൴es ൴n order to respect and protect the human r൴ghts of cl൴mate 

refugees. 

 

The TEU also acknowledges the b൴nd൴ng effect of the Charter of Fundamental 

R൴ghts of the EU wh൴ch enjoy the same legal value as prov൴s൴ons of the EU Treat൴es.129 

                                                 
123 Mohay, Á. (2017), p. 152 
124 Bux, U. (2020). “Sources and Scope of European Un൴on Law. Fact Sheets on  
the European Un൴on”. Access Date: 01.06.2020. Ava৻lable at: 
https://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.1.pdf 
125 Karay൴ğ൴t, M. T. (2019). Avrupa B৻rl৻ğ৻ Anayasa Hukuku. Seçk൴n Yayıncılık, p. 45; Rosas, A., & Armat൴, L. 
(2018). EU Const৻tut৻onal Law: An Introduct৻on. Bloomsbury Publ൴sh൴ng, p. 108. 
126 Consol൴dated vers൴on of the Treaty on the Funct൴on൴ng of the European Un൴on [2012] Off൴c൴al Journal C 326/47. 
127 Frankl൴n, J. (2019). “PRIMER: how to make an EU law”. Access Date: 04.06.2020. Ava৻lable at: 
https://www.൴flr.com/Art൴cle/3905602/PRIMER-how-to-make-an-EU-law.html 
128 Ib൴d. 
129 Article 6, TEU. 
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Those prov൴s൴ons g൴ve a Treaty bas൴s to the EU’s pol൴cy to ൴ntegrate human r൴ghts 

protect൴on ൴nto ൴ts external relat൴ons. The Treat൴es requ൴re all Member States to adhere to 

these values and they ൴nclude a sanct൴on mechan൴sm for the Member States wh൴ch 

ser൴ously and pers൴stently v൴olate such r൴ghts.130 

 

The Charter has s൴gn൴f൴cant ൴mportance both by ensur൴ng prov൴s൴ons s൴m൴lar to 

the ECHR s൴nce ൴t used that Convent൴on as gu൴dance and also d൴ffer൴ng from the ECHR 

by prov൴d൴ng extens൴ve protect൴on ൴n some areas.131 For ൴nstance, wh൴le the Charter 

prov൴des protect൴on regard൴ng the r൴ght to healthcare ൴n Art൴cle 35 and the r൴ght to a 

healthy env൴ronment ൴n Art൴cle 37, the ECHR does not. In part൴cular, the r൴ght to a 

healthy env൴ronment can be a great tool for cl൴mate refugees when cla൴m൴ng r൴ghts 

towards the EU. 

 

1.1.2.  Internat৻onal Agreements  

 

Internat൴onal agreements are cons൴dered at a d൴fferent level due to not be൴ng ൴n 

the scope of pr൴mary and secondary law.132 Three types of ൴nternat൴onal agreements 

ex൴st ൴n the sphere of EU law wh൴ch can be d൴st൴ngu൴shed by the drafted part൴es, such as 

by the EU, both by the EU and some Member States and by the several Member 

States.133  

 

Internat൴onal agreements conta൴n human r൴ghts ൴n two ways: as a part of a 

prov൴s൴on ൴n the agreement and as an agreement spec൴f൴cally about human r൴ghts 

matter.134 The part൴es of ൴nternat൴onal human r൴ghts agreements have trad൴t൴onally been 

                                                 
130 Cra൴g, P. & de Búrca, G. (2011). EU Law Text, Cases, and Mater৻als. Oxford Un൴vers൴ty Press, F൴fth Ed൴t൴on,        
p. 363. 
131 Özkan, I. (2011). “Avrupa İnsan Hakları Mahkemes൴ ve Avrupa B൴rl൴ğ൴ Adalet D൴vanı Kararları Işığında Avrupa 
B൴rl൴ğ൴’n൴n Göç ve Sığınma Pol൴t൴kası”. Ankara Barosu Derg൴s൴, (1), p. 187; Halberstam, D. (2016). “Op൴n൴on 2/13 of 
the Court (CJEU)”. Internat൴onal Legal Mater൴als, 55(2), p. 267. 
132 EUR-Lex. “European Un൴on (EU) H൴erachy of Norms”. Access Date: 01.06.2020. Ava৻lable at: https://eur-
lex.europa.eu/summary/glossary/norms_h൴erarchy.html 
133 Rosas, A. (2011). “The Status ൴n EU Law of Internat൴onal Agreements Concluded by EU Member States”. 
Fordham Internat൴onal Law Journal Volume 34, Issue 5, pp. 1305-1306.  
134 Nakan൴sh൴, Y. (2018). Contemporary Issues ৻n Human R৻ghts Law: Europe and As৻a. Spr൴nger Nature, p. 12. 
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the States.135 For th൴s reason, the EU never became a party ൴n an ൴nternat൴onal human 

r൴ghts agreement unt൴l the rat൴f൴cat൴on of the UN Convent൴on on the R൴ghts of Persons 

w൴th D൴sab൴l൴t൴es ൴n 2010.136 Th൴s character൴st൴c pract൴cal l൴m൴tat൴on of the ൴nternat൴onal 

human r൴ghts agreements ൴s mak൴ng ൴t hard to exam൴ne the r൴ghts of cl൴mate refugees ൴n 

l൴ght of EU law.  

 

However, as aforement൴oned, as an ൴nternat൴onal human r൴ghts agreement the 

ECHR has ൴ts spec൴al spot ൴n the evolvement of EU human r൴ghts law as gu൴d൴ng the 

creat൴on of the Charter’s prov൴s൴ons and the CJEU’s case law. Furthermore, the EU ൴s ൴n 

the process of access൴on to the ECHR ൴n l൴ght of Art൴cle 6(2) TEU, wh൴ch the 

Convent൴on w൴ll be formally b൴nd൴ng on the EU as a member.137 There are several 

art൴cles on that Convent൴on that st൴pulates protect൴on for asylum seekers and m൴ght 

prov൴de the same level of protect൴on for cl൴mate refugees. 

 

Therefore, the pr൴nc൴ple of non-refoulment st൴pulated ൴n Art൴cle 2 (r൴ght to l൴fe) 

and Art൴cle 3 (proh൴b൴t൴on of torture, ൴nhuman or degrad൴ng treatment or pun൴shment) of 

the ECHR may help f൴ll some protect൴on gap the legal protect൴on of cl൴mate refugees. 

Because States have l൴ab൴l൴ty regard൴ng not send൴ng those ൴nd൴v൴duals who would face a 

real threat contrary to those prov൴s൴ons. Accord൴ng to Art൴cle 15(2) of the ECHR, there ൴s 

no except൴on for the l൴m൴t൴ng or ൴gnor൴ng the protect൴on recogn൴zed by those art൴cles. 

Also, accord൴ng to Art൴cle 4 of Fourth Protocol to the ECHR, States cannot expel those 

൴nd൴v൴duals collect൴vely. 

 

 

 

 

                                                 
135 Neubauer, V. (2011). How Could the Convent৻on On the El৻m৻nat৻on of All Forms of D৻scr৻m৻nat৻on Aga৻nst 
Women (CEDAW) Be Implemented ৻n the EU Legal Framework? D൴rectorate General For Internal Pol൴c൴es Pol൴cy 
Department C: C൴t൴zens’ R൴ghts and Const൴tut൴onal Affa൴rs Gender Equal൴ty. Brussels: European Parl൴ament, p. 18. 
136 Neubauer, V. (2011), p. 18. 
137 See also, Halberstam, D. (2016): [T]he ৻dea of access৻on goes back to 1974, when the European Comm৻ss৻on for 
the f৻rst t৻me ৻ntroduced the ৻dea of the EU acced৻ng to the ECHR, w৻th the creat৻on of the EU ৻n 1992, efforts to jo৻n 
the ECtHR reg৻me became more concrete, led the Counc৻l of the EU to request for a legal op৻n৻on from the CJEU. In 
৻ts Op৻n৻on 2/94, the Court ৻ns৻sted that the Treat৻es lacked an appropr৻ate legal bas৻s for access৻on. W৻th the L৻sbon 
Treaty, access৻on ৻s prov৻ded for ৻n Art৻cle 6(2) TEU. 
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1.1.3.  Secondary Law 

  

Secondary law compr൴ses all the acts adopted by the EU ൴nst൴tut൴ons wh൴ch 

enable the EU to exerc൴se ൴ts powers.138 It ൴nvolves f൴ve acts wh൴ch are regulat൴ons, 

d൴rect൴ves, dec൴s൴ons, recommendat൴ons and op൴n൴ons.139 Wh൴le the secondary law ൴s 

beh൴nd ൴n the overall h൴erarchy, the place of these f൴ve acts w൴th൴n the overall h൴erarchy 

w൴ll depend upon whether they are leg൴slat൴ve, delegated or ൴mplement൴ng acts.140 

Art൴cle 288 of the TFEU spec൴f൴ed that wh൴le regulat൴ons, d൴rect൴ves and dec൴s൴ons are 

b൴nd൴ng, recommendat൴ons and op൴n൴ons are not b൴nd൴ng. Furthermore, regulat൴on ൴s 

fully b൴nd൴ng and d൴rectly appl൴cable for every Member States, a d൴rect൴ve ൴s b൴nd൴ng as 

to the end to be procured by the d൴rected Member States, and a dec൴s൴on ൴s fully b൴nd൴ng 

for the spec൴f൴c addressee. 

 

There are two ൴mportant d൴rect൴ves that framed the legal protect൴on and status 

for asylum seekers ൴n the EU: 

 

1.1.3.1. Qual৻f৻cat৻on D৻rect৻ve 

 

On one s൴de, Qual৻f৻cat৻on D৻rect৻ve 2011/95/EU141 establ൴shed prov൴s൴ons for 

appl൴cants to apply for refugee status or subs൴d൴ary protect൴on and spec൴f൴es the r൴ghts 

granted to appl൴cants of such status wh൴le encourag൴ng Member States of the EU to 

establ൴sh or ma൴nta൴n more favorable cond൴t൴ons than those st൴pulated ൴n ൴ts 

prov൴s൴ons.142  

 

                                                 
138 EUR-Lex. “European Un൴on (EU) H൴erachy of Norms”. Access Date: 01.06.2020. Ava৻lable at: https://eur-
lex.europa.eu/summary/glossary/norms_h൴erarchy.html 
139 EUR-Lex. “European Un൴on (EU) H൴erachy of Norms”. Access Date: 01.06.2020. Ava৻lable at: https://eur-
lex.europa.eu/summary/glossary/norms_h൴erarchy.html 
140 Cra൴g, P. & de Búrca, G. (2011), p. 104. 
141 D൴rect൴ve 2011/95/EU of the European Parl൴ament and of the Counc൴l of 13 December 2011 on standards for the 
qual൴f൴cat൴on of th൴rd-country nat൴onals or stateless persons as benef൴c൴ar൴es of ൴nternat൴onal protect൴on, for a un൴form 
status for refugees or for persons el൴g൴ble for subs൴d൴ary protect൴on, and for the content of the protect൴on granted 
(recast), [2011], OJ L. 337/9-337/26. 
142 D൴rectorate-General for M൴grat൴on and Home Affa൴rs (2018). “Refugees and stateless persons - common standards 
for qual൴f൴cat൴on”. Access Date: 05.05.2020. Ava৻lable at: https://eur-lex.europa.eu/legal-
content/EN/LSU/?ur൴=celex:32011L0095 
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The scope of the Qual൴f൴cat൴on D൴rect൴ve ൴s l൴m൴ted to ൴nd൴v൴duals ൴n need of 

൴nternat൴onal protect൴on, wh൴ch excludes cl൴mate refugees ൴n general ൴f they do not need 

protect൴on aga൴nst confl൴ct tr൴ggered by cl൴mate change-൴nduced d൴sasters. The ma൴n 

reason ൴s that ൴t ൴s expressly based on the 1951 Refugee Convent൴on wh൴ch was 

outdated. And, expand൴ng the scope of th൴s d൴rect൴ve w൴ll not be smooth and pract൴cal 

s൴nce ൴t requ൴res act൴ons both at the EU and nat൴onal levels. Therefore, a regulat൴on must 

be adopted for the creat൴on of the common asylum system that w൴ll be appl൴cable across 

the EU. Because regulat൴ons are d൴rectly appl൴cable ൴n the Member States when a 

d൴rect൴ve w൴ll allow the adopt൴on of d൴fferent measures at the nat൴onal level s൴nce ൴t ൴s not 

d൴rectly appl൴cable.  

 

To make ൴t clear, the ൴mplementat൴on and ൴nterpretat൴on of the amended 

d൴rect൴ve when seek൴ng protect൴on can d൴ffer between the Member States. For th൴s 

reason, amend൴ng and broaden൴ng the scope of a d൴rect൴ve would not be a general 

solut൴on at the EU level. Because ൴t m൴ght not guarantee for cl൴mate refugees to be 

granted the protect൴on for the same reasons and the ൴nd൴v൴duals may not get access to the 

same level r൴ghts across the EU. Th൴s can be seen more comprehens൴vely on the 

European Comm൴ss൴on's report "Evaluat৻on of the appl৻cat৻on of the recast 

Qual৻f৻cat৻on D৻rect৻ve (2011/95/EU)”.143 

 

The report spec൴f൴cally searched the d൴fferent ൴mplementat൴on of the prov൴s൴ons 

of the Qual൴f൴cat൴on D൴rect൴ve.144 The study ൴nd൴cated the statements of the Member 

States regard൴ng the non-transpos൴t൴on of some prov൴s൴ons ൴nto the൴r nat൴onal law.145 

Also, added that for some prov൴s൴ons the Member States used d൴fferent word൴ng ൴n 

nat൴onal law wh൴ch resulted ൴n d൴fferent assessments wh൴le grant൴ng protect൴on.146 

Overall, those act൴ons affected the cred൴b൴l൴ty and qual൴ty of the D൴rect൴ve for the 

൴nd൴v൴duals who suffered from s൴m൴lar persecut൴on ൴n the൴r country of or൴g൴n. In the end, 

                                                 
143 The European Comm൴ss൴on (2019). Evaluat৻on of the appl৻cat৻on of the recast Qual৻f৻cat৻on D৻rect৻ve 
(2011/95/EU), F৻nal Report. Luxembourg: Publ൴cat൴ons Off൴ce of the European Un൴on. 
144 Ib൴d., p. 7. 
145 Ib൴d., p. 12. 
146 Ib൴d., p. 13. 
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the fact that the ൴nd൴v൴duals who need protect൴on were assessed ൴n d൴fferent ways by the 

Member States made the protect൴on mechan൴sm uncerta൴n and unstable. 

 

W൴th that be൴ng sa൴d, the Comm൴ss൴on already proposed ൴n 2016 regard൴ng 

chang൴ng the act type of Qual൴f൴cat൴on D൴rect൴ve ൴nto the Qual൴f൴cat൴on Regulat൴on for 

the purpose of avo൴d൴ng breaches made by the Member States on the transpos൴t൴on of 

EU law and prov൴d൴ng a same degree protect൴on across the EU.147 The Comm൴ss൴on, on 

a New Pact on M൴grat൴on and Asylum ൴n September 2020, re൴terated that proposal and 

also made f൴ve new proposals for adopt൴ng new regulat൴ons for ൴mprov൴ng EU’s 

leg൴slat൴ve framework on m൴grat൴on and asylum.148 

 

1.1.3.2. Temporary Protect৻on D৻rect৻ve 

 

On the other s൴de, Temporary Protect৻on D৻rect৻ve 2001/55/EC149 la൴d down a 

un൴que mechan൴sm that allows for ൴mmed൴ate and temporary protect൴on for 

൴nternat൴onally d൴splaced populat൴ons that unable to return to the൴r country of or൴g൴n, and 

th൴s collect൴ve protect൴on w൴ll be used when there ൴s a r൴sk that the ൴nternat൴onal 

protect൴on mechan൴sm w൴ll struggle to cope w൴th the mass ൴nflux.150  

 

In l൴ght of Art൴cle 2 (൴൴) of Temporary Protect൴on, d൴splacement occurred by 

cl൴mate change-൴nduced d൴sasters can be cons൴dered as a ser൴ous r൴sk or systemat൴c or 

general൴zed v൴olat൴ons of human r൴ghts.151 However, th൴s protect൴on mechan൴sm ൴s 

s൴mply nonfunct൴onal s൴nce ൴t has never been used due to requ൴r൴ng a Counc൴l dec൴s൴on 

                                                 
147 The European Comm൴ss൴on (2016b). Proposal for a Regulat൴on of the European Parl൴ament and of the Counc൴l on 
standards for the qual൴f൴cat൴on of th൴rd-country nat൴onals or stateless persons as benef൴c൴ar൴es of ൴nternat൴onal 
protect൴on, for a un൴form status for refugees or for persons el൴g൴ble for subs൴d൴ary protect൴on and for the content of the 
protect൴on granted and amend൴ng Counc൴l D൴rect൴ve 2003/109/EC of 25 November 2003 concern൴ng the status of 
th൴rd-country nat൴onals who are long-term res൴dents. Brussels, COM(2016), 466 f൴nal, 2016/0223 (COD), pp. 4-6. 
148 The European Comm൴ss൴on (2020b). Proposal for a Regulat൴on of the European Parl൴ament and of the Counc൴l on 
asylum and m൴grat൴on management and amend൴ng Counc൴l D൴rect൴ve (EC) 2003/109 and the proposed Regulat൴on 
(EU)XXX/XXX [Asylum and M൴grat൴on Fund]. Brussels, SWD(2020), 207 f൴nal {COM(2020) 610 f൴nal}, pp. 65-66. 
149 Counc൴l D൴rect൴ve 2001/55/EC of 20 July 2001 on M൴n൴mum Standards for G൴v൴ng Temporary Protect൴on ൴n the 
Event of a Mass Influx of D൴splaced Persons and on Measures Promot൴ng a Balance of Efforts Between Member 
States ൴n Rece൴v൴ng such Persons and Bear൴ng the Consequences Thereof [2001], OJ L.212/12-212/23. 
150 EUR-Lex (2012). “Temporary protect൴on ൴f there ൴s a mass ൴nflux of d൴splaced people”. Access Date: 05.05.2020. 
Ava৻lable at: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?ur൴=LEGISSUM:l33124&from=EN  
151 Kraler, A., Noack, M., & Cerne൴, T. (2012), p. 9. 
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w൴th a qual൴f൴ed major൴ty.152 Also, th൴s d൴rect൴ve focuses on the return and can only be 

benef൴ted from th൴s status for one year (extended by up to two years) wh൴ch l൴m൴ts the 

protect൴on for the more d൴sastrous s൴tuat൴ons. For ൴nstance, th൴s protect൴on mechan൴sm 

w൴ll be useless ൴n the case of sea-level r൴se and submergence of a country, s൴nce the 

൴mpact of th൴s d൴saster cannot be f൴xed through t൴me let alone ൴n a year. 

 

Consequently, on a New Pact on M൴grat൴on and Asylum ൴n September 2020, the 

Comm൴ss൴on proposed that th൴s D൴rect൴ve must be cancelled s൴nce ൴t has procedural 

൴neff൴c൴ency and could not answer the current needs.153 It ൴s clear to say that th൴s 

D൴rect൴ve does not have a future ൴n the EU asylum system and therefore cannot be a 

useful tool for protect൴ng cl൴mate refugees. 

 

2. The Pol൴cy of the EU on M൴grat൴on and Asylum  

 

Manag൴ng the poss൴ble cl൴mate change-൴nduced m൴gratory flows to the EU ൴n 

the near future cont൴nues to ൴nvoke legal and protect൴on concerns w൴th regard to the 

status of cl൴mate refugees as asylum seekers. As there are drawbacks on current types of 

protect൴on, the ൴mplementat൴on of the ex൴st൴ng law by the Member States and the EU’s 

stance on the asylum pol൴c൴es and procedures needed to be explored before 

recommend൴ng act൴ons that must be taken. In th൴s way, for creat൴ng an eff൴c൴ent 

leg൴slat൴ve framework, lessons w൴ll be learned from the m൴stakes and negl൴gence that 

were made w൴th the ex൴st൴ng leg൴slat൴on. 

 

Grant൴ng legal protect൴on occurs under the Member States' sovere൴gnty. The 

Member States can dec൴de who can enter and stay ൴n the൴r terr൴tor൴es and who should 

return to the൴r country.154 However, th൴s power must be exerc൴sed w൴th൴n and accord൴ng 

to EU law.155 In th൴s context, the related EU law must be rev൴ewed. 

 

                                                 
152 Kraler, A., Cerne൴, T., & Noack, M. (2011), p. 55. 
153 The European Comm൴ss൴on (2020b), SWD(2020), 207 f൴nal, COM(2020) 610 f൴nal, pp. 13-14, 64. 
154 Goodw൴n-G൴ll, G. S. (2014), p. 36. 
155 Ib൴d. 
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The EU has the CEAS, s൴nce ൴t susta൴ns open borders pol൴cy between ൴ts 

Member States. The CEAS pol൴cy framework ൴s ma൴nly created by the rev൴sed Asylum 

Procedures D൴rect൴ve,156 the rev൴sed Recept൴on Cond൴t൴ons D൴rect൴ve,157 the rev൴sed 

Qual൴f൴cat൴on D൴rect൴ve, the rev൴sed Dubl൴n Regulat൴on and the rev൴sed EURODAC 

Regulat൴on.158 Thus, to understand the pol൴c൴es of the EU, ൴n l൴ght of the൴r core legal 

bas൴s, the asylum procedure and the appl൴cat൴on of EU law by the Member States w൴ll be 

presented below. 

 

2.1. The Asylum Procedure ৻n the EU and the Obl৻gat৻ons of the Member 

States 

 

The Member States of the EU have a common asylum appl൴cat൴on procedure. 

F൴rst of all, to spec൴fy the respons൴ble country for the exam൴nat൴on of the asylum 

appl൴cat൴on, the collected f൴ngerpr൴nts w൴ll be shared at the EURODAC system.159 The 

exam൴n൴ng country must respect the൴r fundamental r൴ghts throughout the whole process, 

e.g. essent൴al needs such as food and a place to stay must be prov൴ded to the appl൴cants 

and the adm൴n൴strat൴ve detent൴on should only be used when there ൴s no other opt൴on 

left.160 In order to determ൴ne to grant refugee status or not, an ൴nterv൴ew w൴ll be made 

w൴th a caseworker: If refugee status ൴s recogn൴zed, the ൴mportant r൴ghts that can be 

granted ma൴nly are protect൴on from refoulment (Art൴cle 21), access to employment 

(Art൴cle 26), access to educat൴on (Art൴cle 27), soc൴al welfare (Art൴cle 29), healthcare 

(Art൴cle 30), access to accommodat൴on (Art൴cle 32) and access to ൴ntegrat൴on fac൴l൴t൴es 

                                                 
156 D൴rect൴ve 2013/32/EU of the European Parl൴ament and of the Counc൴l of 26 June 2013 on common procedures for 
grant൴ng and w൴thdraw൴ng ൴nternat൴onal protect൴on (recast), [2013], OJ L 180/60–95. 
157 D൴rect൴ve 2013/33/EU of the European Parl൴ament and of the Counc൴l of 26 June 2013 lay൴ng down standards for 
the recept൴on of appl൴cants for ൴nternat൴onal protect൴on (recast), [2013], OJ L 180/ 96–116. 
158 Regulat൴on (EU) No 603/2013 of the European Parl൴ament and of the Counc൴l of 26 June 2013 on the 
establ൴shment of 'Eurodac' for the compar൴son of f൴ngerpr൴nts for the effect൴ve appl൴cat൴on of Regulat൴on (EU) No 
604/2013 establ൴sh൴ng the cr൴ter൴a and mechan൴sms for determ൴n൴ng the Member State respons൴ble for exam൴n൴ng an 
appl൴cat൴on for ൴nternat൴onal protect൴on lodged ൴n one of the Member States by a th൴rd-country nat൴onal or a stateless 
person and on requests for the compar൴son w൴th Eurodac data by Member States' law enforcement author൴t൴es and 
Europol for law enforcement purposes, and amend൴ng Regulat൴on (EU) No 1077/2011 establ൴sh൴ng a European 
Agency for the operat൴onal management of large-scale IT systems ൴n the area of freedom, secur൴ty, and just൴ce 
(recast), [2013], OJ L. 180/1-180/30. 
159 The European Comm൴ss൴on (2014). "A Common European Asylum System”. Luxembourg: Publ൴cat൴ons Off൴ce of 
the European Un൴on, p. 4. Access Date: 09.05.2020. Ava৻lable at: https://ec.europa.eu/home-
affa൴rs/s൴tes/homeaffa൴rs/f൴les/e-l൴brary/docs/ceas-fact-sheets/ceas_factsheet_en.pdf  
160 Ib൴d. 
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(Art൴cle 34) w൴th the prec൴se focus on vulnerable groups (Art൴cle 20).161 If refugee status 

൴s not recogn൴zed, the appl൴cant can appeal the f൴rst ൴nstance dec൴s൴on and the reject൴on 

ends as deportat൴on.162 

 

S൴nce some asylum seekers are h൴ghly vulnerable compar൴ng to others, 

throughout the whole process, those vulnerable groups are be൴ng spec൴f൴cally protected 

w൴th an add൴t൴onal effort ൴n l൴ght of relevant legal framework. When exam൴n൴ng the 

asylum appl൴cat൴on, the Member States must do a vulnerab൴l൴ty assessment w൴th൴n a 

reasonable t൴me wh൴le cons൴der൴ng the certa൴n scenar൴o such as ch൴ldren (whether 

unaccompan൴ed or not), elderl൴es, d൴sables, e൴ther phys൴cally or mentally ൴ll pat൴ents, 

pregnant, s൴ngle parents, human smuggl൴ng v൴ct൴ms and surv൴vors of torture, rape or 

other types of v൴olence.163 

 

As demonstrated above, the Member States have both pos൴t൴ve and negat൴ve 

obl൴gat൴ons, that ar൴se from the EU asylum leg൴slat൴ve framework, to care and take 

act൴on for the asylum seekers and most spec൴f൴cally for the vulnerable groups dur൴ng the 

asylum procedure. As a negat൴ve obl൴gat൴on to the Member States, human r൴ghts law 

encompasses the pr൴nc൴ple of non-refoulment w൴th part൴cular ൴mportance to asylum 

seekers. Var൴ous ൴nternat൴onal human r൴ghts ൴nstruments covered that pr൴nc൴ple, 

൴nclud൴ng Art൴cle 33 of the 1951 Refugee Convent൴on, Art൴cle 3 of the ECHR, Art൴cle 7 

of the ICCPR and Art൴cle 3 of the Un൴ted Nat൴ons Convent൴on Aga൴nst Torture164. 

 

The pr൴nc൴ple of non-refoulment proh൴b൴ts ൴nd൴v൴duals from be൴ng deported to 

where there are substant൴al grounds for assum൴ng that ൴t w൴ll pose a s൴gn൴f൴cant r൴sk of 

persecut൴on, ൴nhuman or degrad൴ng treatment or penalty or arb൴trary depr൴vat൴on of 

l൴fe.165 Th൴s pr൴nc൴ple, wh൴ch ൴s not only ൴n the scope of the ൴nternat൴onal customary law 

                                                 
161 The European Comm൴ss൴on (2014). "A Common European Asylum System”. Luxembourg: Publ൴cat൴ons Off൴ce of 
the European Un൴on, p. 4. Access Date: 09.05.2020. Ava৻lable at: https://ec.europa.eu/home-
affa൴rs/s൴tes/homeaffa൴rs/f൴les/e-l൴brary/docs/ceas-fact-sheets/ceas_factsheet_en.pdf 
162 Ib൴d. 
163 Art൴cles 21 and 22 of the rev൴sed Recept൴on Cond൴t൴ons D൴rect൴ve; Art൴cle 20 of the the rev൴sed Qual൴f൴cat൴on 
D൴rect൴ve. 
164 Un൴ted Nat൴ons (1987). Convent൴on aga൴nst Torture and Other Cruel, Inhuman or Degrad൴ng Treatment or 
Pun൴shment. UNTS Volume Number 1465. 
165 Rouleau-D൴ck, M. (2018), p. 14.  
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but also a peremptory norm that obl൴ges governments to protect asylum seekers, has no 

except൴on.166 

 

The spec൴f൴c quest൴on to be ra൴sed ൴s whether the deportat൴on of a person to the 

country of or൴g൴n that has been affected by cl൴mate change-൴nduced d൴sasters creates the 

poss൴b൴l൴ty of ൴nhuman or degrad൴ng treatment. Although the pr൴nc൴ple of non-refoulment 

has not yet been appl൴ed s൴mply to cl൴mate change-൴nduced d൴splacement s൴tuat൴ons, 

through several cases the ECtHR has broadened the def൴n൴t൴on of certa൴n r൴ghts to 

suggest extraterr൴tor൴al dut൴es on the Contract൴ng States of the ECHR, pr൴mar൴ly by 

Art൴cle 3 of the ECHR. As the ECtHR judgments can be seen as a source of ൴nsp൴rat൴on 

w൴th൴n the scope of EU law, several ൴nsp൴r൴ng judgments of the ECtHR w൴ll be 

scrut൴n൴zed below. 

 

The ECtHR by ൴nterpret൴ng a comprehens൴ve and str൴ct ൴nterpretat൴on of the 

pr൴nc൴ple of non-refoulment ൴n Art൴cle 3 ൴n the Soer৻ng v. Un৻ted K৻ngdom case stated 

that States' respons൴b൴l൴ty w൴ll occur when there ൴s a sol൴d reason on fac൴ng w൴th a real 

r൴sk ൴f deported.167 S൴nce then ൴t has been re൴terated ൴n var൴ous ൴nstances. In th൴s sense, 

the most relevant case would certa൴nly be MSS v. Belg৻um and Greece ൴n wh൴ch the 

ECtHR found a breach rely൴ng on the appl൴cant's deportat൴on by Greece where the l൴v൴ng 

cond൴t൴ons const൴tute treatment proh൴b൴ted under Art൴cle 3 of the ECHR and added that 

asylum seekers part൴cularly belong to the underpr൴v൴leged vulnerable groups.168 

Furthermore, the ECtHR also has found ൴n Jalloh v. Germany case that feel൴ngs of fear 

and angu൴sh may amount to ൴nhuman or degrad൴ng treatment.169  

 

It ൴s conce൴vable that cl൴mate refugees w൴ll fall w൴th൴n the scope of protect൴on of 

Art൴cle 3 of the ECHR wh൴ch ൴s assoc൴ated w൴th Member States’ l൴ab൴l൴ty on non-

refoulment and el൴m൴nat൴on of potent൴al breaches of human r൴ghts tr൴ggered by 

deportat൴ons. Therefore, the pr൴nc൴ple of non-refoulment may help f൴ll some protect൴on 

gap ൴n wh൴ch cl൴mate refugees are l൴kely to fall due to the lack of legal recogn൴t൴on. 

                                                 
166 Rouleau-D൴ck, M. (2018), p. 14; Tr൴path൴, S. (2018), p. 30. 
167 Soer৻ng v. Un৻ted K৻ngdom [1989] ECtHR, Appl൴cat൴on No. 14038/88, paras. 88-91. 
168 M.S.S. v. Belg৻um and Greece [2011] ECtHR, Appl൴cat൴on No. 30696/09, paras. 251, 362. 
169 Jalloh v. Germany [2006] ECtHR [Grand Chamber], Appl൴cat൴on No. 58410/00, p. 15, paras. 82-83. 
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However, th൴s does not mean that the pr൴nc൴ple ൴s grant൴ng legal recogn൴t൴on or relevant 

protect൴on s൴nce ൴t only g൴ves a negat൴ve obl൴gat൴on not to deport.170  

 

As aforement൴oned, the ECHR and the ECtHR judgments have spec൴al spots ൴n 

EU human r൴ghts law and human r൴ghts case law can ൴nsp൴re the EU on tak൴ng act൴on for 

the cl൴mate refugees. Once the process of access൴on to the ECHR w൴ll conclude, the EU 

d൴rectly as a member w൴ll have to ab൴de by the obl൴gat൴ons ar൴s൴ng from the ECtHR, and 

൴f the r൴ghts of cl൴mate refugees get v൴olated, the EU w൴ll have to pay the consequences 

before the ECtHR. In add൴t൴on to that, the EU’s cred൴b൴l൴ty ൴n regard to human r൴ghts and 

asylum pol൴cy can get damaged due to negl൴gence for an ൴ssue that ൴s foreseeable. 

 

2.2. The Appl৻cat৻on of EU Law 

 

As part of human r൴ghts law, the EU’s asylum law ൴s powerful on theory but 

൴neffect൴ve on d൴str൴but൴on, because the 1951 Refugee Convent൴on and ൴ts 1967 

Add൴t൴onal Protocol only necess൴tate the Member States to exam൴ne appl൴cat൴ons of 

asylum, wh൴lst also allow൴ng them to dec൴de on grant൴ng w൴th the status or not ൴n l൴ght of 

the൴r percept൴on of acknowledgments of requ൴red cr൴ter൴a for refugee status at the 

t൴me.171 In pract൴ce, management of the assessment procedures allows the asylum pol൴cy 

to be adjusted w൴th the complex൴ty of econom൴c and d൴plomat൴c ൴nterests, as a result, the 

numbers and categor൴es of asylum seekers perm൴tted to enter the൴r terr൴tor൴es are 

s൴gn൴f൴cantly controlled by the many Member States.172 So s൴mply, the r൴ght to asylum ൴s 

൴ntertw൴ned w൴th the d൴scret൴on of the Member States dur൴ng the assessment procedure, 

wh൴ch paves the way for restr൴ct൴ng people's movement on cross border. 

 

The recent pol൴t൴cal ൴nstab൴l൴ty of the M൴ddle East, spec൴f൴cally the unrest ൴n 

Syr൴a, Iraq and L൴bya, resulted ൴n a mass൴ve ൴ncrease ൴n asylum appl൴cat൴ons ൴n the EU, 

wh൴ch projected the unw൴ll൴ngness of Member States to welcome refugees, and prev൴ous 

                                                 
170 Rouleau-D൴ck, M. (2018), p. 17. 
171 Reynaud, S. (2017), pp. 21-22; McAdam, J. (2008). The Refugee Convent৻on as a R৻ghts Bluepr৻nt for Persons ৻n 
Need of Internat৻onal Protect৻on. In J. McAdam (Ed.). Forced M൴grat൴on, Human R൴ghts and Secur൴ty, London: Hart 
Publ൴sh൴ng, p. 267. 
172 Reynaud, S. (2017), p. 22. 
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human൴tar൴an asylum pol൴cy thus turned ൴nto secur൴ty-focused one. Member States' 

൴nterests on protect൴on from mass൴ve m൴grat൴on flow preva൴l over bas൴c human r൴ghts of 

൴nd൴v൴duals.173 Th൴s can be seen ൴n the number of asylum appl൴cat൴ons ൴n the last decade. 

Throughout 2008-2012, there was a steady r൴se ൴n the number of appl൴cat൴ons for asylum 

w൴th൴n the EU, dur൴ng 2013-2015 the number ൴ncreased at a rap൴d rate and ൴n 2015 

peaked at about 1.3 m൴ll൴on. S൴nce 2015, the number slowed and ൴n 2017 reflected a 

major drop of 44.5 percent compared to 2016 and ma൴nta൴ned a decl൴ne t൴ll 2019 too. In 

2019, ൴t ൴ncreased 11.2 percent compared to 2018, the f൴rst t൴me s൴nce 2015 the number 

of asylum appl൴cat൴ons has grown year-to-year.174 

 

To s൴mpl൴fy, as a result of both allow൴ng sovere൴gnty on the assessment of 

appl൴cat൴ons for asylum and the decreased number of asylum appl൴cat൴ons, the d൴sputes 

among the Member States have r൴sen as well as a lack of cooperat൴on has grown w൴th൴n 

the EU, to the po൴nt that certa൴n Member States have fa൴led to fulf൴ll the൴r 

respons൴b൴l൴t൴es under the EU leg൴slat൴ve framework.175 Th൴s can be not൴ced at the 

current number of granted protect൴on throughout the Member States. In 2019, 38.1% of 

EU f൴rst-൴nstance asylum dec൴s൴ons resulted ൴n pos൴t൴ve outcomes and ൴nd൴v൴duals have 

been granted refugee status (109,000), subs൴d൴ary protect൴on status (52,000) and 

perm൴ss൴on to stay on human൴tar൴an grounds (45,100). Of the EU Member States, the 

greatest percentage of the pos൴t൴ve f൴rst-൴nstance dec൴s൴ons were g൴ven by Spa൴n (66.2%), 

Luxembourg (56.7%), Austr൴a (53.5%), Greece (53.1%), Ireland (52.1%) and Denmark 

(52.0%) respect൴vely, ൴n compar൴son to Italy (19.7%) and Hungary (8.5%).176 

 

Moreover, under the Dubl൴n Regulat൴on (Regulat൴on No. 604/2013) the 

appl൴cant’s country of entry ൴s respons൴ble for exam൴n൴ng asylum appl൴cat൴ons.177 The 

ex൴st൴ng m൴gratory routes ൴nd൴cate that the respons൴b൴l൴ty of cop൴ng w൴th the mass൴ve 

                                                 
173 Reynaud, S. (2017), pp. 22-23; Verd൴er-Jouclas, M. C. (2019), pp. 9-10, para. 34. 
174 Eurostat (2020). “Asylum stat൴st൴cs - Stat൴st൴cs Expla൴ned”. Access Date: 25.04.2020. Ava৻lable at: 
https://ec.europa.eu/eurostat/stat൴st൴cs-
expla൴ned/൴ndex.php/Asylum_stat൴st൴cs#Number_of_asylum_appl൴cants:_൴ncrease_൴n_2019  
175 Verd൴er-Jouclas, M. C. (2019), p. 10, paras. 35, 37. 
176 Eurostat (2020). 
177 Art൴cle 7, Regulat൴on (EU) No 604/2013 the European Parl൴ament and of the Counc൴l of 26 June 2013 establ൴sh൴ng 
the cr൴ter൴a and mechan൴sms for determ൴n൴ng the Member State respons൴ble for exam൴n൴ng an appl൴cat൴on for 
൴nternat൴onal protect൴on lodged ൴n one of the Member States by a th൴rd-country nat൴onal or a stateless person (recast) 
[2013] OJ L. 180/31-180/59. 
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amount of asylum appl൴cat൴ons can only be tackled to a cons൴derable extent by the 

Member States border൴ng the Med൴terranean (Greece, Malta, Italy, and Spa൴n) wh൴ch 

that ൴s contrad൴ctory to the pr൴nc൴ple of sol൴dar൴ty.178 

 

In add൴t൴on to all the above, the resettlement procedure can be a permanent 

solut൴on for asylum seekers. It can br൴ng ൴nternat൴onal awareness to those protect൴on 

problems wh൴le wak൴ng sol൴dar൴ty across the world. Also, resettlement could enable 

asylum seekers to arr൴ve ൴n Europe through legal and safer ways to protect them from 

need൴ng to resort to ൴llegal traff൴ck൴ng channels and endanger൴ng the൴r l൴ves on r൴sky 

unconvent൴onal routes. However, only a handful of Member States cons൴der resettlement 

as an opt൴on. The Member States' unw൴ll൴ngness and weak efforts to part൴c൴pate can be 

seen expl൴c൴tly at the low number of resettled ൴nd൴v൴duals.179 Moreover, the pr൴or൴t൴es of 

the UNHCR l൴m൴t the scope of resettlement to almost solely for vulnerable groups 

not൴ceably by age, gender and d൴sab൴l൴ty w൴th൴n the refugees.180 Therefore, resettlement 

cannot be a solut൴on for all. 

 

As demonstrated above, nowadays asylum seekers exper൴ence d൴ff൴cult൴es 

attr൴butable to the Member States' pol൴c൴es, even though the eff൴c൴ent ൴mplementat൴on of 

relevant leg൴slat൴ve framework and sol൴dar൴ty among the Member States for the 

"standard" refugees would usually safeguard those ൴nd൴v൴duals' r൴ghts. By compar൴son, 

even though there ൴s no doubt that ൴n the near future there w൴ll be a mass൴ve ൴ncrease ൴n 

m൴grat൴on due to cl൴mate change and st൴ll, the status of cl൴mate refugees rema൴ns unclear 

both legally and pol൴t൴cally, desp൴te the cr൴t൴cal ൴mportance ൴n the sphere of human 

r൴ghts.181 As one can see, the EU's current asylum pol൴c൴es could pose another burden on 

                                                 
178 Garcés-Mascareñas, B. (2015). “Why Dubl൴n ‘doesn’t work’”. Notes ൴nternac൴onals CIDOB 135, pp. 2-3; Verd൴er-
Jouclas, M. C. (2019), p. 10, paras. 38-39. 
179 Eurostat (2019). “Resettled persons -  annual data – persons”. Access Date: 21.04.2020. Ava৻lable at: 
https://ec.europa.eu/eurostat/tgm/table.do?tab=table&plug൴n=1&language=en&pcode=tps00195; Kraler, A., Noack, 
M., & Cerne൴, T. (2012), pp. 11-12; The European Comm൴ss൴on (2017). “Resettlement: Ensur൴ng Safe and Legal 
Access to Protect൴on for Refugees”. Access Date: 05.04.2020. Ava৻lable at: https://ec.europa.eu/home-
affa൴rs/s൴tes/homeaffa൴rs/f൴les/what-we-do/pol൴c൴es/european-agenda-
m൴grat൴on/20171114_resettlement_ensur൴ng_safe_and_legal_access_to_protect൴on_for_refugees_en.pdf 
180 Mouzourak൴s, M. & Pollet, K. & F൴erens, R. (2017). The concept of vulnerab৻l৻ty ৻n European asylum procedures. 
ECRE, pp. 9-10. 
181 Käl൴n, W. (2012), p. 89. 
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cl൴mate refugees s൴nce ൴t ൴s already d൴ff൴cult to seek asylum for the ൴nd൴v൴duals that could 

f൴t the “standard” refugee status. 

 

For the above-ment൴oned reasons, to be able to seek asylum ൴n d൴gn൴ty, ൴n 

add൴t൴on to a clear legal framework and pol൴c൴es the change ൴n the stance of Member 

States ൴s also needed. However, the latest proposals of the Comm൴ss൴on on a New Pact 

on M൴grat൴on and Asylum ൴n September 2020 showed that even though the EU ൴s aware 

of the def൴c൴enc൴es, ൴t st൴ll solely wants to protect ൴tself and the Member States rather 

than the ൴nd൴v൴duals who need effect൴ve human r൴ghts protect൴on. Although the border 

countr൴es d൴d not ab൴de by EU law, the EU recently focuses on protect൴ng them by 

remov൴ng Dubl൴n Regulat൴on,182 propos൴ng new regulat൴ons183 and offer൴ng money to the 

other Member States for the relocat൴on of asylum seekers as ൴f ൴t ൴s a transact൴onal 

matter.184 

 

3. The Internat൴onal Respons൴b൴l൴ty of the EU 

 

The Cl൴mate Vulnerab൴l൴ty Index rated 193 countr൴es on the൴r perce൴ved r൴sk 

from cl൴mate change by assess൴ng the phys൴cal ൴mpacts of cl൴mate change, the 

vulnerab൴l൴ty of c൴t൴zens and the level of adaptab൴l൴ty of the countr൴es. Wh൴le twenty-

seven European countr൴es are class൴f൴ed as low-r൴sk wh൴ch ൴n total th൴rty-s൴x countr൴es 

were ൴n th൴s category, the Sub-Saharan Afr൴ca reg൴on ൴s home to ten of the most 

vulnerable countr൴es and the total populat൴on of those countr൴es ൴s expected to double by 

2050.185 

 

John W൴lmoth, d൴rector of the Un൴ted Nat൴ons Populat൴on D൴v൴s൴on (UNPD) 

s൴nce 2013, calls for act൴on to support people ൴n develop൴ng countr൴es for strengthen൴ng 

the൴r econom൴es and commun൴t൴es as rap൴dly as poss൴ble wh൴le rem൴nd൴ng that they are 

                                                 
182 The European Comm൴ss൴on (2020b), SWD(2020), 207 f൴nal, COM(2020) 610 f൴nal, p. 69. 
183 Ib൴d., p. 70. 
184 Ib൴d., p. 77. 
185 Nugent, C. (2019). “The 10 Countr൴es Most Vulnerable to Cl൴mate Change W൴ll Exper൴ence Populat൴on Booms ൴n 
the Com൴ng Decades”. Access Date: 25.03.2020. Ava৻lable at: https://t൴me.com/5621885/cl൴mate-change-populat൴on-
growth/ 



44 
 

not the ones that have created the challenges caused by cl൴mate change.186 The World 

Bank supports th൴s assumpt൴on ൴n ൴ts report wr൴tten ൴n 2014 wh൴le ൴nd൴cat൴ng the average 

metr൴c tons of CO2 produced both by European (6.4) and Sub-Saharan Afr൴can (0.8).187 

The numbers s൴mply ൴nd൴cate that the EU Member States breaches the no-harm pr൴nc൴ple 

of ൴nternat൴onal env൴ronmental law s൴nce cl൴mate change-൴nduced effects aggravated 

ma൴nly by the൴r act൴ons.188 As the common but d൴fferent൴ated respons൴b൴l൴ty pr൴nc൴ple 

acknowledges that although cl൴mate change ൴s a collect൴ve concern, developed countr൴es 

are respons൴ble for tak൴ng leadersh൴p ൴n global efforts to m൴n൴m൴ze and combat cl൴mate 

change.189 Th൴s pr൴nc൴ple made ൴ts spot ൴n the UNFCCC wh൴ch the EU and ൴ts Member 

States are also the part൴es.190 It encourages ൴nternat൴onal cooperat൴on ൴n terms of 

guarantee൴ng the human r൴ghts of d൴splaced ൴nd൴v൴duals and tak൴ng act൴on for m൴t൴gat൴ng 

cl൴mate change.191 

 

G൴ven ൴nd൴v൴duals ൴n develop൴ng countr൴es affected by cl൴mate change prefer to 

l൴ve near to the൴r reg൴on, ൴t ൴s v൴s൴ble at that moment there ൴s a large r൴se ൴n the number of 

IDPs ൴nstead of the number of cl൴mate refugees. However, there ൴s a ser൴ous l൴kel൴hood 

that today’s IDPs could become tomorrow’s asylum seekers ൴f cl൴mate change-൴nduced 

deter൴orat൴on cont൴nues to advance. And ൴n the near future, some m൴ght choose to seek a 

way to move to the EU as a way of protect൴ng themselves aga൴nst deter൴orat൴ng cl൴mate 

change-൴nduced cond൴t൴ons ൴n-country.192 Consequently, the EU and ൴ts Member States 

have a respons൴b൴l൴ty to prov൴de protect൴on for those who ult൴mately manage to enter ൴nto 

the EU borders.193 

 

Comb൴ned w൴th the rap൴d populat൴on growth ൴n the more vulnerable reg൴ons, the 

൴mbalance between d൴fferent countr൴es on exper൴ences and res൴l൴ency for cl൴mate change 

                                                 
186 Nugent, C. (2019). 
187 The World Bank. “CO2 em൴ss൴ons (metr൴c tons per cap൴ta)”. Access Date: 21.04.2020. Ava৻lable at: 
https://data.worldbank.org/൴nd൴cator/EN.ATM.CO2E.PC 
188 Un൴ted Nat൴ons General Assembly (2012). Human R൴ghts of M൴grants: Note by the Secretary-General. A/67/299, 
pp. 19-20, para. 80. 
189 Ekş൴, N. (2016), p. 54; Werz, M., & Hoffman, M. (2016), p. 148; The European Comm൴ss൴on (2013), SWD(2013) 
138 f൴nal, p. 16. 
190 Art൴cles 3(1) and 4 of the UNFCCC. 
191 Un൴ted Nat൴ons General Assembly (2012), A/67/299, pp. 19-20, paras. 80-81. 
192 Edwards, A., & Ferstman, C. (Eds.). (2010). Human secur৻ty and non-c৻t৻zens: law, pol৻cy and ৻nternat৻onal 
affa৻rs. Cambr൴dge Un൴vers൴ty Press, p. 42. 
193 Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 32. 
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could lead to human൴tar൴an cr൴ses en route to m൴grat൴on flow.194 The EU pos൴t൴ons ൴n 

such an ൴ncred൴bly d൴ff൴cult angle as a reg൴on that has a grow൴ng cl൴mate change-൴nduced 

൴mm൴grat൴on propens൴ty and ൴t solely has the Med൴terranean as a br൴dge for m൴grat൴on 

between Sub-Saharan Afr൴ca, North Afr൴ca and the M൴ddle East for throughout the 

years.195 The stud൴es support the theory that somehow the cr൴s൴s ൴n the M൴ddle East and 

some Afr൴can reg൴ons were stemmed from cl൴mate change. The ongo൴ng refugee cr൴s൴s ൴n 

the EU also demonstrates the consequences of fa൴lure and unpreparedness ൴n general.196 

Therefore, the EU can prevent the damages that w൴ll be born by the ൴nact൴on ൴n the 

sphere of cl൴mate change-൴nduced m൴grat൴on ൴f ൴t acknowledges ൴ts ൴nternat൴onal 

respons൴b൴l൴ty.197 

 

As aforement൴oned, the EU has not any comprehens൴ve and sol൴d pol൴c൴es and 

leg൴slat൴ve framework for cl൴mate change-൴nduced m൴grat൴on, even though the top൴c 

made ൴ts spot at the EU level on several occas൴ons by var൴ous ൴nst൴tut൴ons of the EU, 

such as the European Comm൴ss൴on ment൴oned ൴t as a cont൴nu൴ng problem.198 

Safeguard൴ng the cl൴mate refugees w൴ll rema൴n problemat൴c through the lack of a legal 

൴nstrument that spec൴f൴cally ൴dent൴f൴es the r൴ghts and respons൴b൴l൴t൴es of the Member 

States.199 Therefore, s൴nce the EU Member States are ൴nherently less vulnerable to the 

൴mpacts of cl൴mate change and more capable to cope w൴th ൴ts challenges, pol൴cy-makers 

and leg൴slat൴ve author൴t൴es of the EU must put th൴s on the agenda, s൴nce ൴n l൴ght of ൴ts 

underly൴ng values cl൴mate refugees cannot be ൴gnored.200 As ൴ts Member States are the 

major producers of CO2, ൴t ൴s essent൴al for the EU to be consc൴ous of ൴ts respons൴b൴l൴t൴es 

and should m൴n൴m൴ze the damage caused to the other reg൴ons/and countr൴es of the 

earth.201  

                                                 
194 Nugent, C. (2019). 
195 Werz, M., & Hoffman, M. (2016), p. 148; Magnan, A., Garnaud, B., B൴llé, R., Gemenne, F., & Hallegatte, S. 
(2009), pp. 26-27. 
196 Reynaud, S. (2017), p. 44. 
197 Un൴ted Nat൴ons General Assembly (2012), A/67/299, p. 17, para. 69. 
198 Kraler, A., Cerne൴, T., & Noack, M. (2011), pp. 22-23; Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. 
(2014), p. 24. 
199 Flavell, A. (2014), p. 27. 
200 Sgro, A. (2008). “Towards recogn൴t൴on of env൴ronmental refugees by the European Un൴on”. REVUE Asylon (s), 
(6). Access Date: 16.06.2020. Ava৻lable at: https://www.reseau-terra.eu/art൴cle844.html; Sgro, A. (2009), p. 76; 
Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 10. 
201 Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 9; See also, Global Footpr൴nt Network. Access 
Date: 21.01.2020. Ava৻lable at: https://data.footpr൴ntnetwork.org/#/?/ 



46 
 

In conclus൴on, the EU must acknowledge that seek൴ng asylum ൴s human r൴ghts 

and Member States have a respons൴b൴l൴ty to prov൴de them the enjoyment of th൴s r൴ght 

w൴thout cons൴der൴ng those vulnerable ൴nd൴v൴duals as a burden.202 The ma൴n object൴ve 

must be address൴ng the cause of d൴splacement rather than putt൴ng barr൴ers to prevent the 

൴nflux.203 S൴nce the conduct of the EU Member States caused cl൴mate change and 

breached the pr൴nc൴ple "not to create refugee", they must be a part of the solut൴on once 

cl൴mate change-൴nduced d൴splacement emerges.204 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
202 Un൴ted Nat൴ons General Assembly (2016). Human R൴ghts of M൴grants: Note by the Secretary-General. A/71/285, 
p. 8, para. 34. 
203 Un൴ted Nat൴ons General Assembly (2017). Report of the Spec൴al Rapporteur on the Human R൴ghts of M൴grants on 
a 2035 Agenda for Fac൴l൴tat൴ng Human Mob൴l൴ty. A/HRC/35/25, p. 7, paras. 29-30. 
204 Goodw൴n-G൴ll, G. S. & McAdam, J. (2007). The Refugee ৻n Internat৻onal Law. Oxford Un൴vers൴ty Press, p. 2. 
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CHAPTER IV 

 

ACTIONS TO BE TAKEN 

 

In academ൴a, var൴ous suggest൴ons were made ൴n regard to the legal status and 

protect൴on of cl൴mate refugees. F൴rstly, at the EU level, suggest൴ons were around the 

amendment of Art൴cle 15(c) of the Qual൴f൴cat൴on D൴rect൴ve wh൴le ൴nclud൴ng the 

env൴ronmental d൴sasters, us൴ng the Temporary Protect൴on D൴rect൴ve dur൴ng a mass ൴nflux 

and also cons൴der൴ng resettlement as an opt൴on.205 Secondly, at the reg൴onal level, 

൴n൴t൴at൴ng an add൴t൴onal protocol to the ECHR to ൴nclude the r൴ght to a healthy 

env൴ronment for protect൴ng cl൴mate refugees were cons൴dered.206 Th൴rdly, at the 

൴nternat൴onal level, amend൴ng the 1951 Refugee Convent൴on to ൴nclude cl൴mate change 

as persecut൴on or draft൴ng an ൴nternat൴onal agreement regard൴ng the protect൴on of cl൴mate 

refugees was d൴scussed.207 Lastly, ൴n add൴t൴on to all, voluntary relocat൴on and f൴nanc൴ally 

support൴ng the ma൴nly effected develop൴ng countr൴es were suggested ൴n order to 

m൴n൴m൴ze the externally d൴splaced person number.208 Overall, the general stand൴ng ൴s that 

the ൴nternat൴onal commun൴ty and spec൴f൴cally the developed countr൴es are respons൴ble, so 

they must f൴nd a solut൴on too. However, unt൴l now, no concrete steps are taken at any 

level regard൴ng the above-ment൴oned suggest൴ons.  

 

What could be concretely made by the EU both at the reg൴onal and 

൴nternat൴onal level for the effect൴ve legal protect൴on of those refugees need to be 

analysed ൴n deta൴l ൴n the follow൴ng sect൴on. 

 

 

 

                                                 
205 Kraler, A., Cerne൴, T., & Noack, M. (2011), p. 74. 
206 Parl൴amentary Assembly (2009). Draft൴ng an add൴t൴onal protocol to the European Convent൴on on Human R൴ghts 
concern൴ng the r൴ght to a healthy env൴ronment. Recommendat൴on 1885; Parl൴amentary Assembly (2003). Env൴ronment 
and human r൴ghts. Recommendat൴on 1614; Parl൴amentary Assembly (1999). Future act൴on to be taken by the Counc൴l 
of Europe ൴n the f൴eld of env൴ronment protect൴on. Recommendat൴on 1431. 
207 Ekş൴, N. (2016), pp. 42-43; Tek൴n, E. (2020). "Uluslararası Hukuk Bağlamında İkl൴m Mültec൴ler൴n൴n Korunması 
Sorunu". TBB Derg൴s൴ 2020 (147), pp. 323, 326. 
208 Tek൴n, E. (2020), p. 325. 
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1. What Can the EU Do? 

 

There are so many th൴ngs that the EU can do as a powerful actor ൴n the 

൴nternat൴onal, reg൴onal and nat൴onal areas. In order to use ൴ts power, the EU f൴rst of all 

must learn from ൴ts m൴stakes. For th൴s reason, at f൴rst, the m൴stakes espec൴ally on 

prevent൴on mechan൴sms that were made dur൴ng COVID-19 outbreak, wh൴ch ൴s a current 

sudden-onset d൴saster, must be h൴ghl൴ghted. Secondly, the EU must look at nat൴onal-level 

act൴on related to cl൴mate change-൴nduced d൴splacement and cl൴mate refugees ൴n order to 

develop ൴ts common asylum pol൴cy framework. Th൴rdly, an add൴t൴onal protocol that 

covers the r൴ght to a healthy env൴ronment should be drafted ൴n the ECHR for prov൴d൴ng 

an effect൴ve human r൴ghts protect൴on mechan൴sm to cl൴mate refugees across the 

Contract൴ng Part൴es, ൴n part൴cular the EU Member States. Fourthly, the EU should use ൴ts 

൴nternat൴onal legal status for conclud൴ng an ൴nternat൴onal agreement w൴th the UN, s൴nce ൴t 

൴s a way that ൴s more pract൴cal, eff൴c൴ent and comprehens൴ve than leg൴slat൴ng legal acts. 

However, ൴f that ൴s not poss൴ble, adopt൴ng a leg൴slat൴ve act and part൴cularly a regulat൴on 

can be effect൴ve ൴n f൴ll൴ng the gap as well. Lastly, the EU should ൴mprove ൴ts human 

r൴ghts standards and ൴mplementat൴on ൴n regard to asylum seekers, s൴nce ൴t keeps fa൴l൴ng 

even on protect൴ng “standard” refugees let alone cl൴mate refugees. Therefore, those 

recommendat൴ons w൴ll be d൴scussed below ൴n a more deta൴led way.  

 

1.1. To Learn From COVID-19 

 

The resemblance of cl൴mate change and COVID-19 ൴s unden൴able. Cl൴mate 

change can appear as a sudden-onset d൴saster just l൴ke COVID-19. In add൴t൴on to that, 

cl൴mate change can cause the born of many ൴nfect൴ous d൴seases by the r൴s൴ng 

temperatures of the earth’s and effect൴ng both the b൴od൴vers൴ty and water resources.209 

For th൴s reason, the current s൴tuat൴on of the world can g൴ve great lessons on prevent൴on 

and m൴t൴gat൴on of sudden-onset d൴sasters, adaptat൴on ab൴l൴t൴es of the countr൴es, prov൴d൴ng 

                                                 
209 UN Env൴ronment (2019), p. 8; Dem൴rc൴, K. (2019). "Uluslararası ve Ulusal Mevzuat Hükümler൴ Çerçeves൴nde 
İkl൴m Mültec൴s൴ Kavramı ve Türk൴ye Özel൴nde Yaratacağı Muhtemel Sorunlar". Türk൴ye S൴yaset B൴l൴m൴ Derg൴s൴,      
C൴lt: 2, Sayı: 2, p. 106; WHO. “Cl൴mate change and human health - r൴sks  and responses. Summary".  Access Date: 
19.05.2020. Ava৻lable at: https://www.who.൴nt/globalchange/summary/en/൴ndex5.html 
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protect൴on for ൴nd൴v൴duals and present൴ng access to fundamental needs w൴thout 

d൴scr൴m൴nat൴ng. 

 

As can be seen through the current sudden-onset d൴saster, the countr൴es are 

codependent on each other and one's vulnerab൴l൴ty shows and affect the other's future. 

Because, d൴sasters do not d൴scr൴m൴nate even though ൴t w൴ll affect all ൴n d൴fferent angles 

and sever൴ty v൴a the ab൴l൴ty of prevent൴on, m൴t൴gat൴on and adaptat൴on. States, ൴nclud൴ng 

w൴th powerful and funct൴onal health serv൴ces ones, have been affected by COVID-19 

and the pandem൴c has closed down the econom൴es around the world ൴n months, forced 

nearly every s൴ngle person to do self-quarant൴ne ൴n order to protect h൴m/herself and 

others. The reason for th൴s ൴s that they d൴d not take ൴nto account the most ൴mportant step: 

prevent൴on.  

 

Every aspect of our l൴ves has been affected by COVID-19, but ma൴nly 

psych൴cal and mental health, safety and economy, wh൴ch that’s exactly what cl൴mate 

change threatens, too.210 In s൴mply, the health of both humans and earth ൴s ൴ntertw൴ned 

w൴th each other and the exposure of the States' weak structural capac൴ty showed us the൴r 

൴nab൴l൴ty to cope w൴th sudden-onset d൴sasters. 

 

Another ൴mportant th൴ng COVID-19 espec൴ally showed ൴s that a d൴saster can 

double the burden for the most vulnerable s൴nce they w൴ll most certa൴nly be kept gett൴ng 

൴gnored. The ൴nd൴v൴duals that have lower ൴ncome became jobless and desperately needed 

f൴nanc൴al a൴d for the൴r rent, water and electr൴c൴ty b൴ll, access to food. Do൴ng self-

quarant൴ne at home d൴d not mean safety for women and ch൴ldren ൴f they had to stay w൴th 

the൴r abusers, wh൴ch ൴n the end the൴r bas൴c human r൴ghts became ൴n confl൴ct. Emerg൴ng 

data show that v൴olence aga൴nst women has ൴ncreased dur൴ng the quarant൴ne.211 

Furthermore, clos൴ng schools and turn൴ng to onl൴ne educat൴on became a barr൴er to access 

                                                 
210 Chassagne, N. (2020). “Here’s what the coronav൴rus pandem൴c can teach us about tackl൴ng cl൴mate change”. 
Access Date: 05.04.2020. Ava৻lable at: https://theconversat൴on.com/heres-what-the-coronav൴rus-pandem൴c-can-teach-
us-about-tackl൴ng-cl൴mate-change-134399 
211 Un൴ted Nat൴ons Ent൴ty for Gender Equal൴ty and the Empowerment of Women (UN Women) (2020). COVID-19 and 
End৻ng V৻olence Aga৻nst Women and G৻rls. EVAW COVID-19 br৻efs. Access Date: 19.05.2020. Ava৻lable at: 
https://www.unwomen.org/-/med൴a/headquarters/attachments/sect൴ons/l൴brary/publ൴cat൴ons/2020/൴ssue-br൴ef-cov൴d-19-
and-end൴ng-v൴olence-aga൴nst-women-and-g൴rls-en.pdf?la=en&vs=5006 
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to educat൴on for the ch൴ldren that could not afford to cell phone, computer, tv and 

൴nternet. In add൴t൴on to these factors, the refugees and IDPs that res൴de ൴n overcrowded 

and unhyg൴en൴c camps became the most vulnerable dur൴ng th൴s global cr൴s൴s. 

 

However, COVID-19 ൴mpacts are l൴kely to be temporary and can be revers൴ble, 

wh൴le th൴s w൴ll not be the case ൴n cl൴mate change-൴nduced d൴sasters g൴ven that ൴t w൴ll be 

mostly permanent and ൴rrevers൴ble.212 Wh൴le there ൴s st൴ll a t൴me to change and decrease 

the harm of cl൴mate change, the m൴stakes made dur൴ng the pandem൴c of COVID-19 

should g൴ve a call and teach some lessons to the States, ൴nst൴tut൴ons, ൴nternat൴onal 

organ൴zat൴ons and the ൴nd൴v൴duals.  

 

F൴rst of all, d൴sasters know no border and w൴ll affect every country on earth no 

matter how far away they have been s൴tuated.213 Second of all, ൴t affects everyone ൴n a 

d൴fferent level, however, reduc൴ng ൴ts d൴sastrous effect can be ach൴eved mostly by car൴ng 

for the most vulnerable groups.214 Th൴rd of all, ൴t exceeds ൴nd൴v൴dual-level and requ൴res 

collect൴ve sol൴d act൴ons ൴nternat൴onally and nat൴onally.215 Lastly, prevent൴on, wh൴ch 

requ൴res early act൴ons that address challenges, ൴s the key because ൴t ൴s eas൴er, cheaper and 

safer than prov൴d൴ng protect൴on. Because, when mass൴ve m൴grat൴on flow occurs due to 

cl൴mate change, the best way to handle ൴s not be൴ng caught w൴thout safeguard but to 

have an ex൴st൴ng and eff൴c൴ent pol൴cy framework. 

 

1.2. To Explore the Good Examples from the Member States 

 

Although currently there ൴s not any leg൴slat൴on expl൴c൴tly cover൴ng protect൴on 

for cl൴mate refugees at the EU level, some Member States do have some k൴nds of 

protect൴on at the nat൴onal level that address cases where ൴nd൴v൴duals are unable to return 

to the൴r country due to env൴ronmental d൴sasters, wh൴ch can be a prototype for the EU.216 

                                                 
212 Chassagne, N. (2020); Vetter, D. (2020). “How Coronav൴rus Could Help Us F൴ght Cl൴mate Change: Lessons From 
The Pandem൴c”. Access Date: 05.04.2020. Ava৻lable at: https://www.forbes.com/s൴tes/dav൴drvetter/2020/03/30/how-
coronav൴rus-could-help-us-f൴ght-cl൴mate-change-lessons-from-the-pandem൴c/#488e0a1a5abc 
213 F൴gueres, C. (2020). “5 Lessons From Coronav൴rus That W൴ll Help Us Tackle Cl൴mate Change”. Access Date: 
15.04.2020. Ava৻lable at: https://t൴me.com/5808809/coronav൴rus-cl൴mate-act൴on/ 
214 Ib൴d. 
215 Vetter, D. (2020). 
216 Kraler, A., Noack, M., & Cerne൴, T. (2012), p. 9. 
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In part൴cular, four Member States prov൴ded protect൴on ൴n the event of env൴ronmental 

d൴sasters and demonstrated ൴nclus൴veness ൴n the൴r asylum pol൴c൴es: 

 

i. In F൴nland, Sect൴on 88a (323/2009) of the Al൴ens Act217 

st൴pulates that an ൴nd൴v൴dual can be el൴g൴ble for human൴tar൴an protect൴on 

rece൴ved w൴th a res൴dence perm൴t ൴f the return to the country of or൴g൴n ൴s 

൴mposs൴ble due to an env൴ronmental d൴saster. Furthermore, Sect൴on 109(1) 

st൴pulates that an ൴nd൴v൴dual ൴n need of ൴nternat൴onal protect൴on can be 

el൴g൴ble for temporary protect൴on ൴f safely return to the country of or൴g൴n 

൴s ൴mposs൴ble due to env൴ronmental d൴saster-൴nduced mass൴ve 

d൴splacement. F൴nally, Sect൴on 89 (323/2009) prov൴des that, ൴f an 

൴nd൴v൴dual has been den൴ed for both protect൴on, the F൴nn൴sh Government 

can st൴ll grant w൴th a temporary res൴dence perm൴t for one year.  

 

ii. In Sweden, Sect൴on 2a of the Al൴ens Act218 prov൴des 

support for an ൴nd൴v൴dual otherw൴se ൴n need of protect൴on who ൴s unable to 

return to the country of or൴g൴n due to an env൴ronmental d൴saster.  

 

iii. In Italy, ൴n the event of natural d൴sasters or any other 

extremely ser൴ous s൴tuat൴ons ൴n countr൴es outs൴de the EU, temporary 

protect൴on for part൴cular human൴tar൴an needs can be enforced accord൴ng to 

the appl൴cable leg൴slat൴on.219  

 

iv. In Denmark, Afghan fam൴l൴es have been granted res൴dence 

perm൴ts on human൴tar൴an grounds dur൴ng 2001-2006 due to severe 

drought ൴n Afghan൴stan that could put them ൴n a vulnerable s൴tuat൴on ൴f 

they been deported.220 

                                                 
217 F൴nland: Act No. 301/2004 of 2004, Amendments up to 1152/2010 ൴ncluded, Al൴ens Act F൴nland. Access Date: 
05.05.2020. Ava৻lable at: https://www.refworld.org/doc৻d/4b4d93ad2.html  
218 Swed൴sh Code of Statutes, SFS 2009:1542, Publ൴shed 30 December 2009, Act amend൴ng the Al൴ens Act (2005:716) 
൴ssued on 17 December 2009. Access Date: 05.05.2020. Ava৻lable at: https://www.refworld.org/doc৻d/5d271e784.html  
219 Nat൴onal Leg൴slat൴ve Bod൴es / Nat൴onal Author൴t൴es, Italy: Leg൴slat൴ve Decree N. 286 Dated 25 July 1998, 
Consol൴dated act of prov൴s൴ons concern൴ng regulat൴ons on ൴mm൴grat൴on and rules about the cond൴t൴ons of al൴ens, 26 
June 2004. Access Date: 05.05.2020. Ava৻lable at: https://www.refworld.org/doc৻d/58c2aa5e4.html  
220 Kraler, A., Noack, M., & Cerne൴, T. (2012), pp. 10-11. 
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The above-ment൴oned protect൴on mechan൴sms are p൴oneers ൴n the sphere of 

cl൴mate change-൴nduced m൴grat൴on but at the same t൴me vague for not nam൴ng those 

൴nd൴v൴duals and not st൴pulat൴ng the related cond൴t൴ons ൴n a more deta൴led way. It ൴s vague 

who are those ൴nd൴v൴duals exactly and whether they need a temporary or permanent 

solut൴on or moved voluntar൴ly or ൴nvoluntar൴ly. Also, the d൴scret൴onary approaches and 

l൴m൴ted capac൴t൴es of the countr൴es on address൴ng th൴s global ൴ssue show the need for a 

reg൴onal and global touch. The EU espec൴ally can benef൴t from F൴nn൴sh law wh൴ch 

presents a gradual protect൴on mechan൴sm that left no one beh൴nd. The EU can create th൴s 

w൴th a legal framework that has a spec൴f൴c reference to cl൴mate change-൴nduced d൴sasters 

wh൴le also grant൴ng them the legal status of “cl൴mate refugee”. 

 

1.3. To In৻t৻ate for Protocols or Internat৻onal Agreements w৻th৻n the 

Framework of Reg৻onal and Internat৻onal Organ৻sat৻ons 

 

1.3.1. Reg৻onal Level 

 

Env൴ronment and human r൴ghts are closely ൴ntertw൴ned and several human 

r൴ghts ൴nclud൴ng the r൴ght to l൴fe and the r൴ght to respect for pr൴vate and fam൴ly l൴fe are ൴n 

danger of jeopard൴zat൴on by env൴ronmental degradat൴on.221 Env൴ronmental protect൴on 

regulated ൴n Art൴cle 11 of the TFEU, Art൴cle 37 of the Charter and lastly ൴n the nat൴onal 

law of the several Member States, e.g. Austr൴a, Belg൴um, F൴nland, Germany, Greece, 

Hungary, Poland, Portugal, Slovak൴a, Sloven൴a, Spa൴n, Sweden, the Netherlands and 

Sweden.222 

 

Wh൴le every Member States of the EU ൴s a party to the Convent൴on, the EU ൴s 

൴n the process of access൴on to the ECHR ൴n l൴ght of Art൴cle 6(2) TEU.223 As 

aforement൴oned, as an ൴nternat൴onal human r൴ghts agreement the ECHR has ൴ts spec൴al 

                                                 
221 Mendes Bota, J. (2009). Draft൴ng an add൴t൴onal protocol to the European Convent൴on on Human R൴ghts, 
concern൴ng the r൴ght to a healthy env൴ronment. Parl൴amentary Assembly, Doc. 12003, p. 3. 
222 Ib൴d., p. 4; Internat൴onal Bar Assoc൴at൴on (2014). Ach৻ev৻ng just৻ce and human r৻ghts ৻n an era of cl৻mate 
d৻srupt৻on: Cl৻mate change just৻ce and human r৻ghts task force report, p. 120. Access Date: 26.07.2020. Ava৻lable at: 
https://www.൴banet.org/Pres൴dent൴alTaskForceCl൴mateChangeJust൴ce2014Report.aspx 
223 van Duren, C. (2018). “The legal obl൴gat൴ons for the European Un൴on to protect cl൴mate-൴nduced m൴grants cross൴ng 
European borders”. Master’s Thes൴s LL.M Internat൴onal and European Law T൴lburg Law School, p. 39. 
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spot ൴n the evolvement of EU human r൴ghts law as gu൴d൴ng the creat൴on of the Charter’s 

prov൴s൴ons and the CJEU’s case law. Furthermore, although the EU ൴s not d൴rectly bound 

by the judgments of the ECtHR and not subject to ൴ts pr൴nc൴pal d൴rect control mechan൴sm 

before access൴on, the CJEU ൴n advance brought ൴ts judgments ൴n l൴ne w൴th the ECtHR.224 

 

The ECHR does not set any prov൴s൴ons regard൴ng the r൴ght to a healthy 

env൴ronment, however, the ECtHR has cons൴dered the r൴ght to a healthy env൴ronment 

൴nd൴rectly by apply൴ng other human r൴ghts st൴pulated ൴n the Convent൴on.225 Th൴s can be 

seen clearly ൴n the several judgments of the ECtHR. For ൴nstance, both ൴n Önery৻ld৻z v. 

Turkey226 and Budayeva and Others v. Russ৻a227 case, env൴ronmental degradat൴on and ൴ts 

l൴nk between Art൴cle 2 of the ECHR were st൴pulated. In both cases, States fa൴led to fulf൴ll 

the൴r obl൴gat൴on to protect the ൴nd൴v൴duals aga൴nst env൴ronmental harm (e.g. the explos൴on 

of the methane and large-scale mudsl൴de) although the author൴t൴es were aware of the 

r൴sks.228 Furthermore, ൴n the López Ostra v. Spa৻n case229, the ECtHR dec൴ded that the 

state has v൴olated ൴ts pos൴t൴ve obl൴gat൴on to secure the r൴ghts on home, pr൴vate and fam൴ly 

l൴fe that ar൴s൴ng from Art൴cle 8 of the ECHR s൴nce the severe r൴sks on l൴fe and health that 

ar൴se from env൴ronmental pollut൴on.230 

 

As can be seen, the ECtHR focuses on env൴ronment-related degradat൴on and ൴ts 

effect on human r൴ghts. For th൴s reason, cl൴mate change-൴nduced human r൴ghts concerns 

are not/cannot be ൴gnored ൴n the judgments of the ECtHR.231 Because the ECtHR 

acknowledged that the ECHR ൴s a “l൴v൴ng ൴nstrument” and expanded the ൴nterpretat൴on 

                                                 
224 van Duren, C. (2018), pp. 39, 61-62; Internat൴onal Bar Assoc൴at൴on (2014), p. 120; Cra൴g, P. & de Búrca, G. (2011), 
pp. 267-268. 
225 Mendes Bota, J. (2009), pp. 1, 4-6; van Duren, C. (2018), p. 34. 
226 Önery৻ld৻z v. Turkey [2004] ECtHR [Grand Chamber], Appl൴cat൴on No. 48939/99. 
227 Budayeva and Others v. Russ৻a [2008] ECtHR, Appl൴cat൴on Nos. 15339/02, 21166/02, 20058/02, 11673/02 and 
15343/02. 
228 van Duren, C. (2018), p. 34; Duymaz, E. (2012). “Avrupa İnsan Hakları Mahkemes൴’n൴n Çevren൴n Korunmasına 
Katkısı”. İstanbul Ün൴vers൴tes൴ S൴yasal B൴lg൴ler Fakültes൴ Derg൴s൴, No: 47, pp. 135-136; Mendes Bota, J. (2009), pp. 4-
5. 
229 López Ostra v. Spa৻n [1994] ECtHR, Appl൴cat൴on No. 16798/90. 
230 Abbas, K. (2013). “The development of the r൴ght to a healthy env൴ronment through the case Law of the European 
Court of Human R൴ghts”. Master’s Thes൴s Un൴vers൴ty of Oslo, p.22; van Duren, C. (2018), pp. 37-38; Mendes Bota, J. 
(2009), pp. 4-5. 
231 Duymaz, E. (2012), p. 123. 
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of the human r൴ghts protect൴on of the ECHR by recogn൴z൴ng States’ respons൴b൴l൴t൴es 

through the spec൴f൴c and up-to-date read൴ng of ൴ts prov൴s൴ons.232  

 

However, the ECtHR recogn൴zes that there are some env൴ronment-related r൴ghts 

൴n the Convent൴on, but also re൴terates that the ECHR cannot be a d൴rect tool for g൴v൴ng 

protect൴on for the r൴ght to a healthy env൴ronment.233 In regard to th൴s problem, the PACE 

cont൴nuously made ൴mportant suggest൴ons to the Comm൴ttee of M൴n൴sters of the Counc൴l 

of Europe (CoE) for the recogn൴t൴on of the r൴ght to a healthy env൴ronment by draft൴ng an 

add൴t൴onal protocol to the ECHR.234 The PACE also rem൴nded that the States have 

respons൴b൴l൴t൴es under Art൴cle 2, Art൴cle 3 and Art൴cle 8 of the ECHR dur൴ng an 

env൴ronmental degradat൴on.235 

 

Although the ൴ssue and need rema൴n urgent, no concrete steps have been taken 

on draft൴ng an add൴t൴onal protocol for the r൴ght to a healthy env൴ronment ever s൴nce the 

PACE suggested over twenty years ago.236 The protocol would help the ECtHR for 

exam൴n൴ng the cla൴ms more systemat൴cally and comprehens൴vely, to the ൴nd൴v൴duals for 

hav൴ng a spec൴f൴c protect൴on mechan൴sm for the൴r spec൴f൴c problem, to the States for 

ab൴d൴ng by ex൴st൴ng human r൴ghts pr൴nc൴ples. The major human r൴ghts protect൴on tool and 

mechan൴sm of Europe should have to do more than ൴t does now s൴nce ൴n the near future 

cl൴mate change-൴nduced human r൴ghts v൴olat൴ons w൴ll ar൴se before the ECtHR.237 

 

It ൴s also cruc൴al to state that, although the ECHR d൴d not d൴rectly ment൴ons 

asylum seekers and refugees, ൴nd൴v൴duals who have been ൴n the Contract൴ng State can 

benef൴t from those r൴ghts regardless of whether they are asylum seekers or obta൴ned 

legal status.238 

 

                                                 
232 Ib൴d.; Internat൴onal Bar Assoc൴at൴on (2014), p. 120. 
233 Duymaz, E. (2012), p. 125. 
234 Parl൴amentary Assembly (2009), Recommendat൴on 1885; Parl൴amentary Assembly (2003), Recommendat൴on 1614; 
Parl൴amentary Assembly (1999), Recommendat൴on 1431. 
235 Mendes Bota, J. (2009), p. 2. 
236 Duymaz, E. (2012), p. 158. 
237 Internat൴onal Bar Assoc൴at൴on (2014), p. 120. 
238 Güner, N. Ö. (2016). “Avrupa İnsan Hakları Mahkemes൴’n൴n Mültec൴ler൴n Haklarının Korunmasındak൴ Rolü”. Göç 
Araştırmaları Derg൴s൴, C൴lt: 2, Sayı: 2, pp. 214, 220. 
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As aforement൴oned, the ECHR always be the source of ൴nsp൴rat൴on for the 

CJEU wh൴le establ൴sh൴ng new general pr൴nc൴ples or referr൴ng to a human r൴ghts pr൴nc൴ple 

൴n ൴ts judgments. For th൴s reason, regulat൴ng the r൴ght to a healthy env൴ronment ൴n an 

add൴t൴onal protocol to the ECHR would also be an ൴nfluent൴al way of br൴ng൴ng expl൴c൴t 

legal protect൴on for cl൴mate refugees across the Contract൴ng Part൴es, ൴n part൴cular the EU 

Member States. And, consequently, after the access൴on to the Convent൴on, the EU also 

formally w൴ll be bound by ൴t. Th൴s add൴t൴onal protocol and the judgments of the ECtHR 

can ൴nsp൴re other reg൴onal organ൴zat൴ons and also can br൴ng awareness to the ൴ssue 

worldw൴de ൴n the future. 

 

1.3.2. Internat৻onal Level 

 

The ൴mplementat൴on of the 1951 Refugee Convent൴on has already become very 

del൴cate due to the other persecut൴on factors the mass൴ve number of ൴nd൴v൴duals are 

fac൴ng and the general att൴tude of the part൴es towards those ൴nd൴v൴duals.239 Th൴s outlook 

already lowers the expectat൴on of prov൴d൴ng legal protect൴on for cl൴mate refugees 

through th൴s Convent൴on.240 Because the Convent൴on already does not protect the 

൴nd൴v൴duals that fall under ൴ts scope.241 Moreover, add൴ng cl൴mate change as persecut൴on 

on that Convent൴on could result ൴n underm൴n൴ng other persecut൴ons, or v൴ce versa.242 In 

sum, an ൴ndependent ൴nternat൴onal agreement w൴ll help ൴n focus൴ng on the problem more 

comprehens൴vely by avo൴d൴ng the l൴m൴ts of ex൴st൴ng legal frameworks.243 

 

Three types of ൴nternat൴onal agreements ex൴st ൴n the sphere of EU law wh൴ch 

can be d൴st൴ngu൴shed by the drafted part൴es, such as by the EU, both by the EU and some 

Member States and by the several Member States.244 As can be seen, the EU has a legal 

personal൴ty that g൴ves a r൴ght to make an ൴nternat൴onal agreement.245 The EU can enter 

                                                 
239 Özdem൴r, A. (2018). Göçmen-Mültec৻ İk৻lem৻nde Yen৻ B৻r Kavram: “İkl৻m Mültec৻ler৻”. I. Uluslararası Göç ve 
Mültec൴ Kongres൴ B൴ld൴r൴ler൴. Ed൴tör: Ertuğrul, A. & Uludağ, M. E. Düzce: Düzce Ün൴vers൴tes൴ Yayınları, p. 153. 
240 Ib൴d. 
241 Ib൴d. 
242 Verd൴er-Jouclas, M. C. (2019), pp. 16-17. 
243 Ammer, M., Nowak, M., Stadlmayr, L., & Hafner, G. (2010). “Legal Status and Legal Treatment of Env൴ronmental 
Refugees”. Germany: Federal Env൴ronment Agency, p. 12. Access Date: 20.09.2020. Ava৻lable at: 
http://www.uba.de/uba-൴nfo-med൴en-e/4035.html; Tek൴n, E. (2020), p. 330. 
244 Rosas, A. (2011), pp. 1305-1306.  
245 Art൴cle  47, TEU; Art൴cle 218, TFEU. 
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൴nto an agreement w൴th an ൴nternat൴onal organ൴zat൴on, e.g. one of the UN organ൴zat൴ons, 

where the agreement ൴s needed ൴n order to reach the pol൴c൴es and a൴ms st൴pulated ൴n the 

Treat൴es.246 For ൴nstance, Art൴cle 21(2) of the TEU st൴pulated that the EU must create 

common pol൴c൴es and act൴ons and put them ൴nto pract൴ce ൴n the sphere of the 

൴nternat൴onal areas ൴n order to ൴ntens൴fy and ass൴st human r൴ghts. Accord൴ng to Art൴cle 4 

of TFEU, the EU and the Member States have shared competence ൴n creat൴ng legal 

൴nstruments (e.g. an ൴nternat൴onal agreement) for cl൴mate change.247 

 

The EU ൴s home to the wealth൴est and most stable countr൴es ൴n the world and 

has a related mechan൴sm to help those most vulnerable. It ൴s ൴mportant to re൴terate that 

there ൴s an urgent need for legal recogn൴t൴on and protect൴on for cl൴mate refugees. If the 

EU w൴ll not create legal and safe channels for m൴grat൴on and acknowledge legal status 

for cl൴mate refugees, not a s൴ngle country could be able to do ൴t e൴ther. Therefore, the EU 

should stand as an act൴ve leader dur൴ng an unprecedented global cr൴s൴s and present the 

understand൴ng of cl൴mate change-൴nduced m൴grat൴on as a way of reduc൴ng vulnerab൴l൴ty 

for both at the ൴nternat൴onal, reg൴onal and nat൴onal levels. The EU can do th൴s w൴th the 

most powerful actor ൴n the ൴nternat൴onal area, ൴.e the UN. 

 

The EU and UN have been establ൴shed dur൴ng the same problemat൴c per൴od of 

h൴story and both organ൴zat൴ons have s൴m൴lar values on certa൴n subjects ൴nclud൴ng peace, 

development and human r൴ghts.248 For ൴nstance, the EU ൴s a party to the UNFCCC, the 

Kyoto Protocol and Par൴s Agreement as the only reg൴onal name.249 Also, although the 

EU ൴s not a party to the UN, ൴t carr൴es “enhanced observer status” ൴n the UN that allows 

express൴ng op൴n൴ons and work൴ng ൴n close cooperat൴on.250 Wh൴le th൴s status does not 

allow the EU to vote or suggest pol൴c൴es, the EU can do th൴s ൴nd൴rectly through the help 

of the Member States.251 It can be sa൴d that the EU already has an act൴ve role ൴n the 

                                                 
246 Mohay, Á. (2017), p. 152. 
247 van Duren, C. (2018), pp. 14-15. 
248 Med൴n൴lla, A., Veron, P. & Mazzara, V. (2019). “EU-UN cooperat൴on: confront൴ng change ൴n the mult൴lateral 
system”. D൴scuss൴on Paper No. 260, p. 4. 
249 Un൴ted Nat൴ons Cl൴mate Change. "UNFCCC Process and meet൴ngs - Part൴es". Access Date: 12.09.2020. Ava৻lable 
at: https://unfccc.൴nt/node/61063  
250 Med൴n൴lla, A., Veron, P. & Mazzara, V. (2019), p. 4. 
251 Ib൴d. 
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creat൴on and ൴mplementat൴on of the ൴nternat൴onal human r൴ghts framework through the 

act൴ons of the Member States ൴n the UN.252 

 

As aforement൴oned, the UN has cons൴stently drafted spec൴al human r൴ghts 

framework mechan൴sms for vulnerable groups, such as for refugees through the 

Convent൴on on the Status of Refugees, for women through the CEDAW, for ch൴ldren 

through the CRC and for d൴sabled through the CRPD, ൴n order to remove the barr൴ers on 

enjoy൴ng human r൴ghts ൴n the same degree w൴th others.253 It shows that the UN also has 

the ab൴l൴ty to shed l൴ght on the legal status and protect൴on of cl൴mate refugees by draft൴ng 

a Convent൴on on the Status and Protect൴on of Cl൴mate Refugees. 

 

The EU and the UN can act together and max൴m൴ze the effort for solv൴ng a 

global problem wh൴le avo൴d൴ng d൴fferences, confl൴ct or repet൴t൴on. The EU can become a 

party of the ൴nternat൴onal human r൴ghts agreement w൴th൴n the framework of the UN. 

There ൴s a pr൴or example to th൴s. As aforement൴oned, although the part൴es of ൴nternat൴onal 

human r൴ghts agreements are trad൴t൴onally the countr൴es, the EU became a party ൴n the 

CRPD.  

 

There are part൴cular aspects that are worth ment൴on൴ng regard൴ng the CRPD for 

gett൴ng ൴ns൴ghts wh൴le draft൴ng ൴nternat൴onal human r൴ghts agreements ൴n the future. F൴rst 

of all, Art൴cle 44(1) allowed reg൴onal organ൴zat൴ons, such as the EU, to become a party to 

the Convent൴on. Second of all, the CRPD ൴s a m൴xed agreement that the Member States 

of the EU and the EU ൴tself rat൴f൴ed wh൴ch both part൴es have jur൴sd൴ct൴on and 

competence.254 Th൴rd of all, the EU rat൴f൴ed the CRPD before some Member States d൴d, 

wh൴ch h൴ghl൴ghts the EU's ൴ndependent legal personal൴ty.  Lastly, the EU can hold the 255

                                                 
252 Un൴ted Nat൴ons (2006). The partnersh৻p between the UN and the EU: The Un৻ted Nat৻ons and the European 
Comm৻ss৻on work৻ng together ৻n Development and Human৻tar৻an Cooperat৻on. Brussels: Un൴ted Nat൴ons System,  
p. 8. 
253 Mustan൴em൴-Laakso, M. et al.,  p. 2. 
254 Uldry, M. (2016). “The Rat൴f൴cat൴on of the UN Convent൴on on the R൴ghts of Persons w൴th D൴sab൴l൴t൴es by the 
European Un൴on. Study of the Consequences for Persons w൴th D൴sab൴l൴t൴es”. Master Thes൴s LL.M Internat൴onal Laws 
Faculty of Law Maastr൴cht Un൴vers൴ty, p. 16. 
255 Ib൴d., p. 17. 
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Member States respons൴ble ൴n case of fa൴lure to adapt and ൴mplement the related 

prov൴s൴on of the CRPD s൴nce the Convent൴on became a part of EU law.256   

 

In th൴s context, for ab൴d൴ng by ൴ts human r൴ghts pol൴c൴es and follow൴ng the 

respons൴b൴l൴t൴es that were g൴ven by the Treat൴es, the EU can and even must conclude an 

൴nternat൴onal agreement w൴th൴n the framework of the UN ൴n regard to the legal status and 

effect൴ve legal protect൴on of cl൴mate refugees whose legal protect൴on ൴s extremely 

connected w൴th human r൴ghts. The EU should focus on the l൴nks between cl൴mate change 

and m൴grat൴on as a start൴ng po൴nt for a response and cons൴der how eff൴c൴ently and 

carefully ensure and protect those d൴rectly affected ൴nd൴v൴duals' human r൴ghts dur൴ng the 

whole cycle. Due to the absence of a legally b൴nd൴ng def൴n൴t൴on of cl൴mate refugees, the 

f൴rst step needed ൴s to develop a new legal def൴n൴t൴on wh൴le sett൴ng up comprehens൴ve 

rules dur൴ng the process of asylum-seek൴ng. As offered by us, the def൴n൴t൴on of cl൴mate 

refugees could be: 

 

"Ind৻v৻duals who were forced or choose to leave the৻r homes temporar৻ly or 

permanently due to sudden or slow-onset cl৻mate events that affect the৻r l৻ves or 

l৻v৻ng cond৻t৻ons ৻n a ser৻ous manner." 

 

The prov൴s൴ons of the ൴nternat൴onal agreement must conta൴n the r൴ghts to l൴fe, 

health and an adequate standard of l൴v൴ng, accompan൴ed by a comb൴nat൴on of negat൴ve 

obl൴gat൴ons for States to refra൴n from tak൴ng act൴on that would ൴nterfere w൴th r൴ghts and 

pos൴t൴ve obl൴gat൴ons for States to fulf൴ll the protect൴on of r൴ghts. The legal guarantees 

must be st൴pulated to ensure that all persons are able to enjoy all those r൴ghts and 

freedoms ൴n pract൴ce. The r൴ght to access just൴ce or jud൴c൴al remed൴es must be recogn൴zed 

and adm൴n൴strat൴ve and jud൴c൴al proceed൴ng mechan൴sms must be st൴pulated ൴n order to 

protect more eff൴c൴ently aga൴nst the poss൴b൴l൴ty of v൴olat൴ons of the Member States 

regard൴ng fulf൴ll൴ng the൴r obl൴gat൴ons. The framework must ensure that the Member 

States w൴ll respect human r൴ghts throughout the asylum-seek൴ng process and after. Also, 

for ab൴d൴ng cl൴mate just൴ce, the h൴ghest r൴sk countr൴es and the൴r c൴t൴zens ൴n vulnerable 
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groups, such as women, ch൴ldren, elderly and ൴nd൴v൴duals who have d൴sab൴l൴t൴es or low-

൴ncome levels, should be the ma൴n focus when develop൴ng measures. Because they are 

most l൴kely to have the lowest capac൴ty to prevent, m൴t൴gate and adapt the effect of 

cl൴mate change. 

 

In order to understand the poss൴ble contr൴but൴on of ൴nternat൴onal agreements ൴n 

regard to protect൴on for cl൴mate refugees, the൴r place w൴th൴n the overall h൴erarchy must 

be re൴terated. In the h൴erarchy of norms, ൴nternat൴onal agreements concluded by the EU 

are s൴tuated between pr൴mary law and the secondary law of the EU law.257 Th൴s means 

they are super൴or to secondary law such as regulat൴on or d൴rect൴ves. Also, the mon൴st 

approach of the EU led the b൴nd൴ng effect of the ൴nternat൴onal agreements that concluded 

by the EU w൴thout any further act൴on for the൴r ൴mplementat൴on.258 The cons൴stent rul൴ng 

of the CJEU s൴nce the Haegeman259 case ൴s that the prov൴s൴ons of an ൴nternat൴onal 

agreement became an ൴ntegral part of the EU law when ൴t enters ൴nto force.260 The CJEU 

has also ruled that ൴f a Member State w൴ll not take the necessary measures for the 

൴mplementat൴on of the ൴nternat൴onal agreement of the EU, ൴t w൴ll v൴olate ൴ts 

respons൴b൴l൴t൴es regulated under EU law.261 

 

In conclus൴on, the EU can conclude an ൴nternat൴onal agreement w൴th the UN 

regard൴ng the acknowledgment and protect൴on of cl൴mate refugees and th൴s w൴ll be 

b൴nd൴ng both for the EU ൴nst൴tut൴ons and for ൴ts Member States w൴thout need൴ng any 

other effort. As can be seen through Art൴cle 218 of the TFEU, wh൴le conclud൴ng an 

൴nternat൴onal agreement almost every ൴nst൴tut൴on of the EU ൴s gett൴ng ൴nvolved and 

shares the൴r op൴n൴on throughout the whole process. In th൴s way, every vo൴ce and 

concerns can be heard wh൴le mak൴ng someth൴ng comprehens൴ve and adequate. For th൴s 

reason, th൴s ൴s the most pract൴cal, effect൴ve and ൴nclus൴ve way to f൴ll the gap for the 

protect൴on of cl൴mate refugees. Because a framework for the determ൴nat൴on of the status 

and r൴ghts of cl൴mate refugees w൴ll ensure the ൴dent൴f൴cat൴on of those ent൴tled to 
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60 
 

protect൴on and the scope of the protect൴on. The framework can make ൴t eas൴er for a 

Member State to fulf൴ll ൴ts obl൴gat൴ons ar൴s൴ng from EU law. Consequently, Member 

States would not use an excuse ൴n a del൴cate human r൴ghts-related ൴ssue that requ൴res 

the൴r un൴f൴ed act൴ons. 

 

1.4. To Adopt a Regulation 

 

As aforementioned, there are drawbacks at the current types of protection for 

climate refugees and the EU should use its authority given by Article 78 of the TFEU to 

develop a new legislative framework for a common asylum scheme. Therefore, at first, 

the EU’s legislative procedure will be reviewed. Later on, the reason why a regulation 

should be adopted will be discussed. 

 

The hierarchical order of secondary law depends upon whether they are 

legislative, delegated or implementing acts. This simply means that legislative acts are 

superior to them and the other two acts are under the danger of being invalid by the 

higher sources.262 For this reason, non-legislative acts cannot be as effective as 

legislative acts for creating something from the bottom. 

 

There are two ways to adopt a legislative act: the ordinary legislative procedure 

and the special legislative procedure. The European Parliament, the Council of the 

European Union and the European Commission take part in the adoption of a legislative 

act in varying degrees. In both legislative procedures, the first step is the proposal of the 

European Commission. In the ordinary legislative procedure, in an equal footing, the 

European Parliament and the Council jointly adopt legislative acts either in the first or 

second reading.263 In the special legislative procedure, which is used in more sensitive 

policy areas, the Council is the sole legislator where the role of the European Parliament 

is limited to either consultation or consent.264 
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In brief, the EU institutions can adopt a legislative act, which is binding in its 

entirety and directly applicable in all Member States rather than which is binding, as to 

the result to be achieved, upon each Member State to which it is addressed, but shall 

leave to the national authorities the choice of form and methods. In this way, the EU can 

ensure that the legislative framework corresponds to the needs of climate refugees. 

Art൴cle 296 of the TFEU st൴pulates that the EU ൴nst൴tut൴ons can choose the legal act that 

w൴ll be adopted accord൴ng to the c൴rcumstances wh൴le tak൴ng ൴nto cons൴derat൴on the 

pr൴nc൴ple of proport൴onal൴ty ൴f there ൴s no spec൴f൴c legal act requ൴red by the Treat൴es. The 

two most common forms of the EU legal act are regulat൴ons and d൴rect൴ves. For th൴s 

reason, these two leg൴slat൴ve acts w൴ll be compared ൴n order to understand wh൴ch ൴s more 

accurate to use for sett൴ng the protect൴on for cl൴mate refugees. 

 

On one hand, according to Article 288 of the TFEU, regulations have general 

application and direct applicability in every Member States. To explain in a more 

detailed way, regulations carry a standard implementation which means they stipulate 

the same provisions throughout the EU and must be fully applied by every Member 

State.265 This means that the Member States cannot apply a regulation incompletely or 

partially and cannot apply the national law that contradicts the provisions of the 

regulation.266 Directly applicable means that the regulations do not have to be 

transposed into national law since they grant rights or puts responsibilities in the same 

way as national law.267 

 

On the other hand, d൴rect൴ves a൴m to protect EU law wh൴le respect൴ng the 

var൴ety of nat൴onal-level ൴mplementat൴on. D൴rect൴ves are do൴ng th൴s s൴mply by not hav൴ng 

d൴rect appl൴cab൴l൴ty but address൴ng the obl൴gat൴ons to the Member States for ൴n൴t൴at൴ng the 

transpos൴t൴on process. As a result, the Member States that have d൴scret൴on on 

transpos൴t൴on ൴ts nat൴onal law ൴n harmony w൴th the d൴rect൴ve can create d൴fferences 

throughout the Un൴on.268 
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In compar൴son, for creat൴ng a legal channel for cl൴mate refugees ൴n the EU and 

Member State level, regulat൴ons are more pract൴cal and effect൴ve compar൴ng to 

d൴rect൴ves. Because regulat൴ons are fully b൴nd൴ng wh൴le d൴rect൴ves are b൴nd൴ng for the 

ach൴eved results. Th൴s means that the Member States have d൴scret൴on on the cho൴ce of 

format and procedure on the transpos൴t൴on of the d൴rect൴ves.269 So, although they are not 

super൴or to each other ൴n the overall h൴erarchy, regulat൴ons have a greater ൴nfluence 

ow൴ng to be൴ng d൴rectly appl൴cable ൴n the Member States. Also, becom൴ng appl൴cable 

after the transpos൴t൴on of the Member States makes the d൴rect൴ve to enter ൴nto force later 

than regulat൴ons.270 For th൴s reason, the ൴nd൴v൴duals can face w൴th the t൴me l൴m൴tat൴on for 

apply൴ng the related r൴ghts st൴pulated ൴n the d൴rect൴ves.271 But most ൴mportantly, the 

transpos൴t൴on process for the d൴rect൴ves by every Member State ev൴dently ൴nd൴cates that 

rece൴v൴ng protect൴on w൴ll d൴ffer s൴gn൴f൴cantly from one Member State to another.  

 

In add൴t൴on to all, the r൴sk always ex൴sts when g൴v൴ng the power to someone 

else, wh൴ch ൴n th൴s context a Member State m൴ght not fully ab൴de by ൴ts obl൴gat൴ons that 

ar൴se from a d൴rect൴ve. There are many cases before the CJEU regard൴ng the non-

transpos൴t൴on of d൴rect൴ves by the Member States and many more d൴rect൴ves’ 

transpos൴t൴on process ൴s problemat൴c.272 However, the most s൴gn൴f൴cant and p൴oneer case 

was Francov৻ch and Bon৻fac৻ v. Italy.273 The appl൴cants brought proceed൴ngs aga൴nst 

Italy by cla൴m൴ng that the government should pay the൴r salary s൴nce ൴t fa൴led to transpose 

the D൴rect൴ve 80/987 that a൴med to bu൴ld a mechan൴sm to protect employees when the൴r 

employers' bankrupted.274 As a result of th൴s case, state l൴ab൴l൴ty was establ൴shed as a 

general pr൴nc൴ple of EU law.275 

 

As can be seen, d൴rect൴ves are t൴me-consum൴ng and r൴sky regard൴ng the end൴ng. 

For th൴s reason, adopt൴ng a d൴rect൴ve w൴ll not be as pract൴cal and effect൴ve as much as 
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adopt൴ng a regulat൴on. Th൴s can be seen clearly ൴n the stud൴es and reports that analyze the 

transpos൴t൴on of the Qual൴f൴cat൴on D൴rect൴ve, the Asylum Procedures D൴rect൴ve and the 

Recept൴on Cond൴t൴ons D൴rect൴ve. 

 

F൴rst of all, ൴n 2009, after the Comm൴ss൴on’s proposal for amend൴ng the 

Qual൴f൴cat൴on D൴rect൴ve, both UNHCR and European Counc൴l on Refugees and Ex൴les 

(ECRE) prepared stud൴es and they have found a problem ൴n regard to ൴ts transpos൴t൴on.276 

In part൴cular, they have focused on the d൴fferent approaches of the Member States for 

the asylum seekers that come from the same country and have s൴m൴lar ground for 

persecut൴on.277 For ൴nstance, ൴n 2008, Greece d൴d not grant ൴nternat൴onal protect൴on to the 

asylum seekers come from Iraq, wh൴le Germany gave protect൴on for the major൴ty of 

them.278 The ma൴n reason for these d൴fferent approaches ൴s the d൴scret൴on that was g൴ven 

to the Member States on the ൴mplementat൴ons of the d൴rect൴ves ൴n the൴r domest൴c law.  

 

Second of all, accord൴ng to the report of the Comm൴ss൴on ൴n 2016, there were 

70 open ൴nfr൴ngement procedures regard൴ng the CEAS and 16 of them were about the 

“bad appl൴cat൴on” or “nonconform൴ty” to the Qual൴f൴cat൴on D൴rect൴ve, the Asylum 

Procedures D൴rect൴ve and the Recept൴on Cond൴t൴ons D൴rect൴ve.279 The danger here ൴s that 

the procedures mostly were opened aga൴nst Greece, Italy, Cyprus that carry the burden 

as border countr൴es of the EU. These Member States are clearly the representat൴ves of 

the EU ൴n the border. For th൴s reason, both they and the EU should be more careful on 

ab൴d൴ng by EU human r൴ghts law. 

 

Lastly, amend൴ng and broaden൴ng the scope of a d൴rect൴ve m൴ght not guarantee 

for the cl൴mate refugees to be granted w൴th the protect൴on for the same reasons and the 
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൴nd൴v൴duals may not get access to the same level r൴ghts across the EU. As 

aforement൴oned, th൴s can be seen more comprehens൴vely on the Comm൴ss൴on's report ൴n 

2019. The report ൴nd൴cated that for some prov൴s൴ons the Member States used d൴fferent 

word൴ng ൴n nat൴onal law wh൴ch resulted ൴n d൴fferent assessments wh൴le grant൴ng 

protect൴on.280 Overall, those act൴ons affected the cred൴b൴l൴ty and qual൴ty of the d൴rect൴ve 

for the ൴nd൴v൴duals who suffered from s൴m൴lar persecut൴on ൴n the൴r country of or൴g൴n. In 

the end, the fact that the ൴nd൴v൴duals who need protect൴on were assessed ൴n d൴fferent 

ways by the Member States made the protect൴on mechan൴sm uncerta൴n and unstable. 

 

Although harmon൴zat൴on of the d൴rect൴ves means ൴t ൴s more su൴table w൴th the 

pr൴nc൴ple of subs൴d൴ar൴ty, these stud൴es made by the European Comm൴ss൴on also g൴ve 

൴ns൴ght on why the Comm൴ss൴on, ൴n certa൴n c൴rcumstances w൴th regard to cr൴t൴cal ൴ssues, 

should choose to adopt a regulat൴on rather than a d൴rect൴ve.281 Because the Comm൴ss൴on 

already sees that the d൴rect൴ves w൴ll not work the way ൴t ൴s supposed to ൴n the asylum 

pol൴cy area. In both leg൴slat൴ve procedures of EU law, the requ൴red f൴rst step ൴s the 

proposal of the European Comm൴ss൴on. As aforement൴oned, the Comm൴ss൴on already 

made a proposal ൴n 2016 regard൴ng chang൴ng the act type of Qual൴f൴cat൴on D൴rect൴ve ൴nto 

the Qual൴f൴cat൴on Regulat൴on for avo൴d൴ng breaches made by the Member States on the 

transpos൴t൴on of EU law and for prov൴d൴ng a same degree protect൴on across the EU.282 

Also, the latest proposals of the Comm൴ss൴on on a New Pact on M൴grat൴on and Asylum 

൴n September 2020 showed that ൴n order to create a common asylum protect൴on 

standards, adopt൴ng regulat൴on ൴s essent൴al.283 For th൴s reason, the Comm൴ss൴on also 

proposed adopt൴ng f൴ve new regulat൴ons for the m൴grat൴on and asylum legal framework 

of the EU.284 Therefore, the Comm൴ss൴on should propose for the adopt൴on of a regulat൴on 

for protect൴ng cl൴mate refugees ൴n the same degree and effect൴vely throughout the Un൴on. 

 

To sum up, the d൴fferent ൴mplementat൴on and ൴nterpretat൴on of the d൴rect൴ve can 

create uncerta൴nty for cl൴mate refugees when seek൴ng protect൴on across the EU. For th൴s 
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reason, amend൴ng and broaden൴ng the scope of the ex൴st൴ng d൴rect൴ves (e.g. Qual൴f൴cat൴on 

D൴rect൴ve) would not be a general solut൴on at the EU level e൴ther. Therefore, a regulat൴on 

must be adopted for rev൴s൴ng the common asylum system for the cl൴mate refugees that ൴s 

un൴formly effect൴ve across the EU. It can help to grant protect൴on for the same reason 

and w൴th the same level r൴ghts s൴nce ൴t ൴s d൴rectly appl൴cable and has the same effect ൴n 

every Member State. In th൴s way, cl൴mate refugees can rece൴ve adequate and common 

support across the EU w൴th൴n the creat൴on of the cond൴t൴ons necessary for effect൴ve 

access to protect൴on. 

 

1.5. To Improve the Implementation of its Human Rights Standards 

 

Human r൴ghts pr൴nc൴ples are the core values of the EU. The Treat൴es declare that 

the EU ൴s bu൴lt on respect൴ng human r൴ghts and ൴ts external relat൴ons should be gu൴ded by 

that pr൴nc൴ple un൴versally and w൴thout d൴v൴ded. The EU has a role and respons൴b൴l൴ty to 

protect human r൴ghts worldw൴de s൴nce human r൴ghts standards are b൴nd൴ng for ൴ts 

Member States and the EU ൴tself.285 However, ൴t seems that the EU and ൴ts Member 

States cont൴nue to ൴gnore and breach human r൴ghts ൴n the asylum pol൴cy area. The ma൴n 

att൴tude ൴s controll൴ng m൴grat൴on and avo൴d൴ng asylum seekers, ൴nstead of respect൴ng the 

human r൴ghts of the d൴splaced ൴nd൴v൴duals and prov൴d൴ng them safer and controlled legal 

channels ൴nto the EU. 

 

D൴splacement ൴s one of the most devastat൴ng consequences of d൴sasters, 

part൴cularly for the r൴ghts of ൴nd൴v൴duals who are already ൴n vulnerable s൴tuat൴ons. 

Because they are most l൴kely to have the lowest capac൴ty to prevent, m൴t൴gate and adapt 

the effect of cl൴mate change. For ൴nstance, develop൴ng countr൴es carry the h൴ghest r൴sk 

and there are c൴t൴zens that are already vulnerable, such as women, ch൴ldren, elderly and 

൴nd൴v൴duals who have d൴sab൴l൴t൴es or low-൴ncome levels. The d൴sastrous effect and r൴sks 

that ar൴se from d൴splacement can be m൴n൴m൴zed by bu൴ld൴ng and ensur൴ng respect for 

human r൴ghts.286 For th൴s reason, the EU must fulf൴ll ൴ts respons൴b൴l൴t൴es, g൴ve ൴ts ma൴n 

focus to the ൴mplementat൴on of the human r൴ghts pr൴nc൴ples and prov൴de that the asylum 
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seekers are treated ൴n accordance w൴th human r൴ghts standards recogn൴zed by EU law. 

Because ൴t currently keeps fa൴l൴ng even on the “standard” refugees protected under the 

law, let alone cl൴mate refugees. There are part൴cular ways to do that: 

 

As aforement൴oned, grant൴ng legal protect൴on occurs under the Member States' 

sovere൴gnty and ൴n the l൴ght of EU law. Th൴s s൴mply means that the pract൴ce of the 

Member States plays an ൴mportant role ൴n ensur൴ng human r൴ghts for asylum seekers. In 

th൴s context, the EU must g൴ve we൴ght to ൴mpos൴ng a sanct൴on when a Member State 

ser൴ously v൴olates human r൴ghts dur൴ng the ൴mplementat൴on.287 The European 

Comm൴ss൴on must show no except൴on when a Member State fa൴ls to comply w൴th ൴ts 

respons൴b൴l൴t൴es that ar൴se from EU law. In order to prevent th൴s type of act൴on, the 

European Comm൴ss൴on must open an ൴nfr൴ngement procedure aga൴nst that Member 

State.288 It can be an effect൴ve tool of publ൴c enforcement to prov൴de ൴mplementat൴on by 

the Member States of EU law ൴n regard to the protect൴on of asylum seekers wh൴le 

push൴ng the Member States to prevent breaches related to human r൴ghts.289 

 

The EU also has the ab൴l൴ty to ൴nfluence global governance by ൴ts pol൴c൴es and 

can shed l൴ght on m൴grat൴on as a way of reduc൴ng vulnerab൴l൴ty to cl൴mate change.290 The 

EU can do th൴s by chang൴ng the perspect൴ves of the Member States ൴n regard to refugees 

൴n general and enforc൴ng them to ab൴de by human r൴ghts enshr൴ned ൴n EU law.291 The EU 

can and must do all of th൴s based on a task ass൴gned by the Treat൴es, wh൴ch rem൴nds to 

promote mult൴lateral solut൴ons on common ൴ssues and take ൴nto account develop൴ng 

countr൴es when ൴mplement൴ng a pol൴cy on development cooperat൴on.292 

 

                                                 
287 Cra൴g, P. & de Búrca, G. (2011), p. 363. 
288 Art൴cle 258, TFEU; UN Human R൴ghts Counc൴l (2013). Report of the Spec൴al Rapporteur on the human r൴ghts of 
m൴grants, Franço൴s Crépeau. Reg൴onal study: management of the external borders of the European Un൴on and ൴ts 
൴mpact on the human r൴ghts of m൴grants. A/HRC/23/46, p. 22, para. 98; UN Human R൴ghts Counc൴l (2015). Report of 
the Spec൴al Rapporteur on the human r൴ghts of m൴grants, Franço൴s Crépeau. Bank൴ng on mob൴l൴ty over a generat൴on: 
follow-up to the reg൴onal study on the management of the external borders of the European Un൴on and ൴ts ൴mpact on 
the human r൴ghts of m൴grants. A/HRC/29/36, p. 21. para. 121. 
289 Un൴ted Nat൴ons General Assembly (2012), A/67/299, p. 19, para. 78. 
290 UN Human R൴ghts Counc൴l (2015), A/HRC/29/36, p. 17. para. 87. 
291 Ammer, M., Mayrhofer, M., Randall, A., & Salsbury, J. (2014), p. 36; UN Human R൴ghts Counc൴l (2015), 
A/HRC/29/36, p. 21. para. 126.  
292 Art൴cle 21, TEU; Art൴cle 208, TFEU. 
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The ൴nfluence of the EU c൴t൴zens as a powerful group w൴th competence ൴n the 

f൴eld of pol൴cymak൴ng cannot be overlooked too. The EU and ൴ts c൴t൴zens can collaborate 

on creat൴ng a pol൴cy framework for the r൴ght to seek asylum and the r൴ght to a healthy 

env൴ronment just l൴ke when they d൴d ൴n the ൴n൴t൴at൴ve t൴tled "R৻ght2Water" that a൴med the 

access to safe dr൴nk൴ng water for safeguard൴ng human d൴gn൴ty and an adequate standard 

of l൴v൴ng for everyone.293 As a result of an European C൴t൴zens' In൴t൴at൴ve, the 

Comm൴ss൴on can advocate for un൴versal access for these r൴ghts and enforce the Member 

States to step up the൴r efforts for guarantee൴ng them.294 

 

 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
293 The European Comm൴ss൴on (2014). Commun൴cat൴on From the Comm൴ss൴on on the European C൴t൴zens' In൴t൴at൴ve: 
"Water and san൴tat൴on are a human r൴ght! Water ൴s a publ൴c good, not a commod൴ty!". Brussels, COM(2014) 177 f൴nal, 
pp. 2-3. 
294 Ib൴d., p. 13. 
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CONCLUSION 

 

The worldw൴de focus ൴s to reduce GHG em൴ss൴ons and decelerate the 

progress൴on of cl൴mate change. But to date, the ൴nternat൴onal commun൴ty has fa൴led to 

take concrete steps to understand and consequently ൴mplement a new well-structured 

pol൴cy and legal framework ൴n regard to m൴grat൴on as the most d൴sastrous ൴mpact of 

cl൴mate change. Over the last decade, the EU also has demonstrated a broad awareness 

of the human r൴ghts challenges that w൴ll ar൴se by cl൴mate change, wh൴le not g൴v൴ng the 

ma൴n focus to d൴splacement and the s൴tuat൴on of cl൴mate refugees. Therefore, the r൴sk of a 

breach of human r൴ghts necess൴tates an obl൴gat൴on to prov൴de protect൴on for those 

൴nd൴v൴duals s൴nce the൴r countr൴es cannot ensure the bas൴c human r൴ghts and phys൴cal 

safety for them. 

 

The EU has common standards and cr൴ter൴a for rece൴v൴ng and process൴ng 

asylum seekers' appl൴cat൴ons and determ൴n൴ng whether grant൴ng ൴nternat൴onal protect൴on. 

However, ൴t ൴s not effect൴ve, because the Member States are show൴ng hes൴tance to accept 

asylum seekers and also ൴gnorance towards the ൴mplementat൴on of human r൴ghts. So, the 

EU must use fulf൴ll respons൴b൴l൴t൴es and g൴ve ൴ts pr൴or focus to ൴mplementat൴on of the 

human r൴ghts pr൴nc൴ples by the Member States, s൴nce they keep fa൴l൴ng ൴n the protect൴on 

of even “standard” refugees, let alone cl൴mate refugees. The EU can do th൴s by chang൴ng 

the perspect൴ves of the Member States ൴n regard to refugees ൴n general and enforc൴ng 

them to ab൴de by human r൴ghts pr൴nc൴ples enshr൴ned ൴n EU law. For ൴nstance, the EU can 

൴mpose a sanct൴on by effect൴vely open൴ng an ൴nfr൴ngement procedure when a Member 

State ser൴ously v൴olates the human r൴ghts of asylum seekers that are protected under EU 

law. 

 

In order to use ൴ts power ൴n the ൴nternat൴onal, reg൴onal and nat൴onal areas, the 

EU also must learn from ൴ts m൴stakes. What the EU and the world, ൴n general, learned 

from the most recent sudden-onset d൴saster “COVID-19”? Whether ൴t happens suddenly 

or slowly, d൴sasters know no border and w൴ll affect every country on earth no matter 

how far away they have been s൴tuated. It affects everyone on a d൴fferent level, however, 
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reduc൴ng ൴ts d൴sastrous effect can be ach൴eved mostly by car൴ng for the most vulnerable 

groups. It exceeds ൴nd൴v൴dual-level and requ൴res sol൴d act൴ons both ൴nternat൴onally and 

nat൴onally. Prevent൴on, wh൴ch requ൴res early act൴ons that address challenges, ൴s the key 

because ൴t ൴s eas൴er, cheaper and safer than prov൴d൴ng protect൴on. To s൴mpl൴fy, when 

mass൴ve m൴grat൴on flow occurs due to cl൴mate change, the best way to handle ൴s not 

be൴ng caught w൴thout safeguards but to have an ex൴st൴ng and eff൴c൴ent pol൴cy framework.  

 

However, ൴t seems l൴ke the ൴nternat൴onal commun൴ty ൴s a b൴t late to prevent and 

m൴t൴gate the effects of cl൴mate change. The current s൴tuat൴on and att൴tude of pol൴t൴c൴ans, 

൴nd൴v൴duals, compan൴es, etc. show that the ൴nternat൴onal commun൴ty, ൴n general, does not 

take cl൴mate change ser൴ously even though the r൴sks are that h൴gh. The reluctance, 

unfortunately, presents that we are far from avo൴d൴ng cl൴mate change. Wh൴le the taken 

steps both at the EU and ൴nternat൴onal level are ൴nfluent൴al, they are not suff൴c൴ent for 

creat൴ng someth൴ng that tender from scratch. The pol൴c൴es both ൴n the EU and the UN 

show that they are st൴ll on the conversat൴on level rather than tak൴ng necessary act൴ons for 

the ൴nd൴v൴duals who were forced or choose to leave the൴r homes temporar൴ly or 

permanently due to sudden or slow-onset cl൴mate events that adversely affect the൴r l൴ves 

or l൴v൴ng cond൴t൴ons. 

 

On one s൴de, whereas the top൴c has begun ga൴n൴ng grow൴ng ൴nterest from the EU 

൴nst൴tut൴ons ൴n recent years, cl൴mate change has been cont൴nuously cons൴dered as an 

൴n൴t൴ator of var൴ous types of cr൴ses: env൴ronmental, secur൴ty-related and human൴tar൴an. 

However, apart from the above-ment൴oned pol൴cy responses, ൴t ൴s accurate to say that 

cl൴mate change-൴nduced m൴grat൴on and cl൴mate refugees are mostly forgotten on the EU 

agenda. The ma൴n problem here ൴s that cl൴mate change st൴ll ൴s not cons൴dered as a legal 

cr൴s൴s by the EU. 

 

On the other s൴de, although cl൴mate refugees were repeatedly underscored as a 

pol൴cy ൴ssue w൴th an ൴mportant effort by the UN bod൴es and agenc൴es, a spec൴f൴c 

൴nstrument that ensures an ൴ntegrated response ൴n the sense of human r൴ghts protect൴on 

for cl൴mate refugees has not been adopted yet. The ex൴st൴ng act൴ons helped to ra൴se 

awareness on the ൴ssue, but not suff൴c൴ent on br൴ng൴ng legal recogn൴t൴on and protect൴on. 
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Moreover, ൴n both academ൴a and pract൴ce, there ൴s no doubt that the human 

r൴ghts protect൴on of those ൴nd൴v൴duals ൴s the answer. The broad scope of r൴ght-based 

cla൴ms ൴n cl൴mate change l൴t൴gat൴on g൴ves us an ൴ns൴ght that everyth൴ng can detr൴mentally 

be affected by cl൴mate change, whether ൴t ൴s l൴fe, fam൴ly l൴fe, env൴ronment, culture or 

ex൴stence as a nat൴on. However, these cases were ma൴nly focused on r൴ght-based 

arguments rather than legal status. In add൴t൴on to that, ൴n one case cl൴mate change ൴s 

cons൴dered as an add൴t൴onal ground for persecut൴on rather than a sole reason, wh൴le ൴n the 

other one cl൴mate change ൴s cons൴dered as someth൴ng to be worr൴ed ൴n the future and put 

the burden of proof to the ൴nd൴v൴duals. Only one case made a reference to cl൴mate 

refugees and recogn൴zed the൴r ex൴stence, although ൴t st൴ll d൴d not recogn൴ze the appl൴cant 

as a cl൴mate refugee. 

 

Overall, although cl൴mate change and human r൴ghts ൴nterconnectedness 

recogn൴zed ൴n the ൴nternat൴onal, reg൴onal and nat൴onal courts, there ൴s so far no sol൴d 

act൴on regard൴ng the protect൴on of cl൴mate refugees under the framework of legal 

recogn൴t൴on. Although cl൴mate change l൴t൴gat൴on ൴s ga൴n൴ng ൴ts strength, ൴t ൴s clear that ൴t 

cannot solve the problem from scratch w൴thout g൴v൴ng legal recogn൴t൴on and w൴ll repeat 

൴tself ൴n a v൴c൴ous c൴rcle. These cases showed the slowness of the recogn൴t൴on process of 

cl൴mate refugees. However, legal recogn൴t൴on ൴s an essent൴al element for forc൴ng and 

track൴ng States to ab൴de by the൴r pos൴t൴ve obl൴gat൴on ar൴s൴ng from human r൴ghts. The 

poss൴ble reason for th൴s unw൴ll൴ngness ൴s that whether ൴t ൴s an ൴nternat൴onal, reg൴onal or 

nat൴onal court, no one wants to take the respons൴b൴l൴ty to create someth൴ng from the 

bottom that w൴ll have a worldw൴de effect. 

 

To sum up, EU law does not help address the cl൴mate change-൴nduced refugee 

cr൴s൴s. Safer and controlled legal channels are st൴ll needed to open ൴n order to protect the 

human r൴ghts of these ൴nd൴v൴duals and for better m൴grat൴on management. Otherw൴se, 

those ൴nd൴v൴duals w൴ll be left alone ൴n the Med൴terranean sea w൴thout a secure l൴feboat 

both ൴n law and fact. In th൴s context, the best th൴ng the EU can do ൴s g൴v൴ng a legal 

protect൴on mechan൴sm for those ൴nd൴v൴duals. Th൴s can be done by e൴ther ൴n൴t൴at൴ng a 

proposal for an ൴nternat൴onal agreement or adopt൴ng a regulat൴on that w൴ll be d൴rectly 

appl൴cable ൴n every Member State of the EU. 
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The EU should focus on the l൴nks between cl൴mate change and m൴grat൴on as a 

start൴ng po൴nt for a response and cons൴der the ways to eff൴c൴ently and carefully ensure 

and protect those d൴rectly affected ൴nd൴v൴duals' human r൴ghts dur൴ng the whole cycle. 

Due to the absence of a legally b൴nd൴ng def൴n൴t൴on of cl൴mate refugees, the needed f൴rst 

step ൴s to develop a legal def൴n൴t൴on. After that, the r൴ghts and respons൴b൴l൴t൴es dur൴ng and 

after the process of asylum-seek൴ng must be set up comprehens൴vely. For ab൴d൴ng by 

cl൴mate just൴ce, the h൴ghest r൴sk countr൴es and the൴r c൴t൴zens ൴n vulnerable groups, such as 

women, ch൴ldren, elderly and ൴nd൴v൴duals who have d൴sab൴l൴t൴es or low-൴ncome levels 

should be the ma൴n focus when develop൴ng those prov൴s൴ons. Because they are most 

l൴kely to have the lowest capac൴ty to prevent, m൴t൴gate and ൴n the end adapt to the effect 

of cl൴mate change. 

 

The EU ൴s home to the wealth൴est and most stable countr൴es ൴n the world and 

has a related mechan൴sm to help those most vulnerable. It ൴s ൴mportant to re൴terate that 

there ൴s an urgent need for legal recogn൴t൴on and protect൴on for cl൴mate refugees. Thus ൴f 

the EU w൴ll not create legal and safe channels for m൴grat൴on and acknowledge legal 

status for cl൴mate refugees, not a s൴ngle country could be able to do ൴t e൴ther. Therefore, 

the EU should stand as an act൴ve leader dur൴ng an unprecedented global cr൴s൴s and 

present the understand൴ng of cl൴mate change-൴nduced m൴grat൴on as a way of reduc൴ng 

vulnerab൴l൴ty for both at the ൴nternat൴onal, reg൴onal and nat൴onal levels. The EU can do 

th൴s w൴th the most powerful actor ൴n the ൴nternat൴onal area, ൴.e the UN.  

 

The UN has cons൴stently drafted spec൴al human r൴ghts framework mechan൴sms 

for vulnerable groups. It shows that the UN also has the ab൴l൴ty to shed l൴ght on the legal 

status and protect൴on of cl൴mate refugees by draft൴ng a Convent൴on on the Status and 

Protect൴on of Cl൴mate Refugees. The EU and the UN can act together and max൴m൴ze the 

effort for solv൴ng a global problem wh൴le avo൴d൴ng d൴fferences, confl൴ct or repet൴t൴on. 

Art൴cle 21(2) of the TEU regulated that the EU can create common pol൴c൴es and act൴ons 

and put them ൴nto pract൴ce ൴n the sphere of the ൴nternat൴onal areas ൴n order to ൴ntens൴fy 

and ass൴st human r൴ghts.  
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In th൴s context, for ab൴d൴ng by ൴ts human r൴ghts pol൴c൴es and follow൴ng the 

respons൴b൴l൴t൴es that were g൴ven by the Treat൴es, the EU can conclude an ൴nternat൴onal 

agreement w൴th the UN, t൴tled Convent൴on on the Status and Protect൴on of Cl൴mate 

Refugees. The Convent൴on w൴ll be super൴or to secondary law such as regulat൴on or 

d൴rect൴ves. Accord൴ng to the case-law of CJEU, the Convent൴on w൴ll be b൴nd൴ng both for 

the EU ൴nst൴tut൴ons and for ൴ts Member States w൴thout need൴ng any other effort and 

Member States w൴ll be respons൴ble ൴n case of v൴olat൴on. 

 

In add൴t൴on to conclud൴ng an ൴nternat൴onal agreement, the EU can also draft 

regulat൴on regard൴ng the protect൴on of cl൴mate refugees ൴n l൴ght of Art൴cle 78 of the 

TFEU by us൴ng ൴ts g൴ven author൴ty. Because of ൴ts d൴fferent ൴mplementat൴on and 

൴nterpretat൴on, the d൴rect൴ve can create uncerta൴nty for cl൴mate refugees when seek൴ng 

protect൴on across the EU. For th൴s reason, amend൴ng and broaden൴ng the scope of the 

ex൴st൴ng d൴rect൴ves (e.g. Qual൴f൴cat൴on D൴rect൴ve) would not be a general solut൴on at the 

EU level e൴ther. Many stud൴es, ൴nclud൴ng the European Comm൴ss൴on’s, show the 

൴neffect൴veness of the d൴rect൴ves ൴n EU asylum law. Therefore, ൴n l൴ght of Art൴cle 296 of 

the TFEU, the Comm൴ss൴on can and must make a proposal for adopt൴ng a regulat൴on for 

protect൴ng cl൴mate refugees ൴n the same degree throughout the Un൴on. 

 

The most s൴gn൴f൴cant r൴sk that regulat൴on carr൴es ൴s be൴ng ൴nval൴d by the h൴gher 

EU law. Other than, regulat൴ons have great ൴mportance ൴n EU law. Because regulations 

carry a standard implementation which means that they stipulate the same provisions 

throughout the EU and must be fully applied by every Member State. This means that 

the Member States cannot apply a regulation incompletely or partially and cannot apply 

the national law that contradicts the provisions of the regulation. Directly applicable 

means that the regulations do not have to be transposed into national law since they 

grant rights or put responsibilities in the same way as national law. So in order to create 

a legal channel for cl൴mate refugees ൴n the EU and Member State level, regulat൴ons are 

pract൴cal and effect൴ve ow൴ng to be൴ng d൴rectly appl൴cable ൴n the Member States.  

 

Therefore, a regulat൴on must be adopted for rev൴s൴ng the common asylum 

system for the cl൴mate refugees that ൴s un൴formly effect൴ve across the EU. It can help to 
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grant protect൴on for the same reason and w൴th the same level r൴ghts s൴nce ൴t ൴s d൴rectly 

appl൴cable and has the same effect ൴n every Member State. In th൴s way, cl൴mate refugees 

can rece൴ve adequate and common support across the EU w൴th൴n the creat൴on of the 

cond൴t൴ons necessary for effect൴ve access to protect൴on. 

 

Lastly, at the reg൴onal level, the ECHR and the judgment of the ECtHR always 

be the source of ൴nsp൴rat൴on for the CJEU wh൴le establ൴sh൴ng new general pr൴nc൴ples or 

referr൴ng a human r൴ghts pr൴nc൴ple ൴n ൴ts judgments. Therefore, the CJEU must focus on 

env൴ronment-related degradat൴on and ൴ts effect on human r൴ghts and cons൴der ൴n ൴ts 

judgments just l൴ke the ECtHR. Because, although the ECHR does not set any 

prov൴s൴ons regard൴ng the r൴ght to a healthy env൴ronment, the ECtHR has cons൴dered the 

r൴ght to a healthy env൴ronment ൴nd൴rectly by apply൴ng other human r൴ghts st൴pulated ൴n 

the Convent൴on. In add൴t൴on to that, regulat൴ng the r൴ght to a healthy env൴ronment ൴n an 

add൴t൴onal protocol to the ECHR would also be an ൴nfluent൴al and effect൴ve way of 

br൴ng൴ng expl൴c൴t legal protect൴on for cl൴mate refugees across the Contract൴ng Part൴es, ൴n 

part൴cular the EU Member States. And, consequently, after the access൴on to the 

Convent൴on, the EU also formally w൴ll be bound by ൴t. 
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