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Oz

Bu tezde usul-ii fikih ilmindeki orf konusu ve Orf konusunun alig-veristeki
tatbikat1 incelendi. Oncelikle orfiin tarifi yapildi ve 6rf kavraminin olusumu anlatildi.
Sonra Orfiin delil olusu ve alimlerin 6rfle amel konusundaki ihtilaflar1 delilleriyle
beraber anlatild1 ve taraflarin delilleri degerlendirildi. Ayrica orfiin sartlari, 6nemi,
kullanim alanlar1 ve deliller i¢erisindeki konumu ele alindi. Sonra Orfiin kisimlar1 ve
bu kisimlarin alis-veris babindaki tatbikati anlatildi. Aragtirmaci 6rfii ti¢ kisim olarak
ele ald1 ve konuyu incelerken timdengelim metodunu kullandi. Ayrica ii¢ kisim i¢in
ayr1 ayr1 eski ve yeni ornekler verdi. Sonra oOrfle ilgisi olan fikhi kéideler anlatildi.
Aragtirmaci “Zamanin degismesiyle ahkdmin degismesi inkar edilemez” kaidesi igin
0zel bir bahis a¢ti. Bu kaidenin manasini, delillerini, siibutunu ve orften etkilenen
hiikiimleri anlatti. Bu hiikiimleri anlatirken pratikten 6rnekler verildi ve bu 6rneklerin

insanlarin orf ve adetlerinin degismesiyle nasil degistigi izah edildi.
Yapilan Bu Calismada Su Sonuglara Ulagilmstir:

a. Istisnasiz olarak alimlerin hepsi orfii delil alarak kabul etmis ve &rfle amel
etmistir. Ancak Orfiin delil olmas1 konusunda alimler ikiye ayrilmistir. Bazilar1 onu
miistakil ve asil delil kabul ederken, bazilar1 ikincil ve tabi delil kabul etmistir.
Inceleme ve arastirmada sonucunda &rfiin ikincil ve tabi bir delil oldugu goriisiiniin
tercihe sayan goriis oldugu ortaya ¢ikmistir. Cilinkii 6rf kendi bagina bir hiikkiim ortaya

koyamaz. Orfle irtibatli olan biitiin hiikiimler diger ana delillerle irtibatlidir.

b. Islam hukukunda &rfiin cok dnemli bir yeri vardir. Ozellikle Seriatin maksat ve
gayelerini ortaya koymada orfiin etkisi biiyiiktiir. Orf, Islami hiikiimlerin insanlar
agisindan ne derece uyumlu oldugunun en 6nemli delillerinden ve Islam fikhinin
zengin kaynaklarindan biridir. Insanlarm ve toplumlarin 6rf ve adetlerini bilmek

mii¢tehit, miiftii ve kad1 i¢in olmazsa olmaz sartlardandir.

c. Orfiin kistmlarim bilmenin biiyiik faydalar1 vardir. Bu bilgi arastirmaciya
aragtirma yaparken daha bir dikkatli olmasint saglar ve hiikkmii vakiaya uyarlarken

yardimci olur.

d. Kavaidu’l-fikhiyye ilminde orf konusuyla ilgili yeterince arastirma yapilmistir.
“Adetler hakem tayin edilir” kaidesi, biitiin fikih meselelerinin -bir sekilde- baglantili
oldugu bes kiilli kaideden biridir. Mecelletii’l-Ahkami’l-Adliyye 6rf konusuyla alakali
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on tane kaide zikretmistir. Siiphesiz bu orfiin fikih us@li ilminde ne kadar 6nemli

oldugunu ifade etmektedir.

e. Insanlarin 6rf ve adetleri siiphesiz degiskendir. Devamli degisir ve yenilenir.
Orfe dayali olan hiikiimlerde insanlarm orf ve adetlerinin degismesine binaen degisir.
Bu temel ilke Islam fikhinin genisligine, uyumluluguna ve biitiin ¢aglar igin elverisli

oldugunun delilidir.

Anahtar Kelimeler: Orf, Adet, AhkAmin degismesi, Zamanlarin degismesi.
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ABSTRACT

In this thesis, the custom subject and the application of custom subject in the
Islamic law were investigated. Primarily, the definition of custom was given and then
the forming of custom term was explained. Afterwards, forming of custom as a proof
and the disputes between the Islamic scholars about practicing with custom were
examined with the proofs and the proof of the parties were evaluated as well. Besides,
the custom terms, the importance of it, the usage fields and the position in the proofs
were presented. Then, the parts of custom and the application of these parts in
shopping were discussed. The researcher reviewed the custom term in a three section
and used the deductive method in the thesis as well. In addition, for those three
sections, the previous and current examples were given. The Islamic pedestals in
Islamic law which are about the custom were discussed. The researcher was detailed
the explanation of “It cannot be denied the changing of judgements while the changing
of time” expression. The meaning of this expression, the proofs, the certitude and
provisions effected by Islamic custom were examined. While the detailing those terms,
the practical examples were given and how those examples were altered during the

changing of customs and traditions was explained.
The results of the study are given below:

a. All the Islamic scholars have accepted the customs as proofs and accorded with
customs. However, the Islamic scholars were split in half in terms of customs as proof.
Some Islamic scholars have accepted the customs as independent and essential proof,
on the other hand, the others have accepted as secondary and dependent proof. As a
result of investigation and examination, it is determined that the custom is a secondary
and dependent proof approach is optional. Because, the customs and traditions cannot
be exhibited a judgment. All the judgments that is related with the customs are linked

with other essential proofs.

b. The custom has a very significant place in Islamic law. Especially, the effect of
custom on the application of goals and purposes of sharia is very huge. The custom is
one of the richest sources of Islamic laws and is essential proof in accordance with the

harmony of the Islamic laws and people daily life. The customs and traditions of
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individuals and nations is a must for interpreter of Islamic law, mufti, and Muslim

judge.

¢. Knowing the parts of customs has several benefits. This knowledge can ensure
to the researcher while performing research in terms of being careful and help to

perform the judgment.

d. There are enough studies about the customs in Kavaidu’l-fikhiyye field.
"Customs and traditions are assigned as judge” rule is one of the five rules related to
the all Islamic law issues. In addition, there are ten rules which are related with the
customs and traditions in Mecelletli’l-Ahkami’l-Adliyye. Doubtless, this can be

showed that the importance of the customs and traditions on the Islamic law.

e. The customs and traditions of nations are variable. They are continuously
changing and regenerating. The judgement based on the customs can change in
accordance with the customs and traditions of people. This main principle is a proof of
the wideness of the Islamic law, harmony of it and suitable for all eras.

Key Words: Customs, Traditions, Changing of judgments, Changing of times.
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((usul acisindan yapilacak degerlendirmelerde ise Islam hukuk metodolojisinde delillerin isletilmesiyle

ilgili temel kurgunun (bk. MASLAHAT) orfiin re’y, hacet, zaruret ve maslahat gibi tist kavramlarla ve

makasid diisiincesiyle irtibatinin, dolayisiyla islevini daha gok istihsan ve istislah metotlar1 araciligiyla
yerine getirdiginin dikkate alinmasi gerekir.))
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((Degerlendirme. Kitap ve Siinnet’teki diizenlemelerin sinirli, hayat olaylarmin smirsiz olmasi vakiasi
karsisinda bu iki kaynakla uyumlu fikhi ¢6ziimler iiretmek tizere kendi iginde tutarli metotlar
cercevesinde ictihad etmenin kaginilmaz olduguna dikkat ¢eken fakihler, yer yer Islam’mn evrenselligini
ve son din olma 6zelligini de vurgulayarak hangi donemde veya cografyada olursa olsun toplumun
ihtiyaclarina kayitsiz kalinamayacagimi ve iiretilecek ¢oziimlerin basarisinin sosyal gergeklikle
.uyumuna bagl oldugunu ifade ederler .)) DONMEZ, Orf, C.34, S.92
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Mehmet ERDOGAN, Islam Ve Yerellik Yerelligin Fikhi Temellendirmesi Olarak Orf, (Islam Hukuku
Arastirmalar1 Dergisi, sy.9, 2007) s.23.
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((MUftu orf ve adetini bilmedigi bir bolgeden gelen miisteftiye 6zellikle yemin, ikrar ve talak
konularinda hemen fetva vermemelidir. Zira bdlgenin gelenegi, konugma ve ifade sekli farkli olabilir.
Halbuki bu hususlar niyet ve amaglarin belirlenmesinde etkili olmakta ve fetvayi degistirebilmektedir.
Bu sebeple miiftii, miisteftinin bulundugu bolgedeki 6rf ve adetleri, kelimelerin kazandig: farkli ve 6zel
anlamlar1 6grendikten sonra fetva vermelidir .))

Fahrettin ATAR, Fetva( DA, 1995) c:12. s:493
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