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ABSTRACT

INSTITUTIONALIZING JUSTICE IN A DISTANT PROVINCE:
OTTOMAN JUDICIAL REFORM IN YEMEN (1872-1918)

BOSTAN, HUMEYRA.

MA, Department of History
Advisor: Assoc. Prof. Abdulhamit Kirmizi

September 2013, 140 pages

This study discusses the introduction of a new judicial organization in the
Province of Yemen after 1872 with the second Ottoman conquest of the region. It
presents the establishment and the abolition of the new Ottoman court system called
the nizamiye courts and examines interim formulas produced to increase local
people’s inclination to the courts.

The Ottoman state transformed gradually its legal organization with the
Imperial Decree of 1839. A codification of present Islamic principles and an
adaptation of Western laws followed the Imperial Edict along with a new system of
courts that began to take shape in 1864. Subsequently a new legal organization
consolidated by 1879.

The state aimed to apply the new judicial organization in all provinces
including Yemen after its conquest but it took some time to fully consolidate the new
organization. The Ottoman government established nizamiye courts in the provincial
center and in most sub-provinces and districts by 1879. Because the Yemenis were
unaccustomed to applying to courts, the state reorganized the court system with some
modifications. The state decided to abolish the nizamiye courts but sustained the
ser‘iyye courts in 1889. Subsequently, the government transformed the ser‘iyye
courts in ways that authorized them to implement nizami law.

This complicated and multi-dimensional story of the court organization in
Yemen indicates the Ottoman state’s commitment to its principle of providing justice
to all its subjects. In addition, instead of interpreting the abolition of the nizamiye

courts as a failure, this thesis argues that the flexibility of Ottoman practices



provided a gradual transformation of the legal system in Yemen that resulted in the
re-establishment of the nizamiye courts with the agreement of local leaders. This
thesis also demonstrates that in contrast to the common belief, the Ottoman state did
not obtain uniform policies and practices while centralizing during the nineteenth

century.

Keywords: Yemen, legal system, nizamiye courts, ser‘iyye courts.
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0z:

OSMANLI’NIN UZAK VILAYETI YEMEN’DE YARGI REFORMU
(1872-1918)

BOSTAN, HUMEYRA.

MA, Tarih Boliimii
Tez Danigmani: Dog¢ Dr. Abdulhamit Kirmizi

Eyliil 2013, 140 sayfa.

Bu calismanm amaci bdlgenin 1872°de Osmanli Imparatorlugu tarafindan
ikinci kez fethedilmesiyle beraber Yemen’de uygulanan yeni hukuki diizeni
tanimlamaktir. Nizamiye mahkemelerinin kurulmasi ve lagvedilmesini ortaya
koyarken yerel halkin mahkemelere ragbetini artirmak i¢in kullanilan ara formiiller
de degerlendirmektedir.

Osmanli devleti 1839 Tanzimat Fermani’yla beraber adli yapisini tedrici olarak
doniistiirmeye basladi. Tanzimat’la beraber mevcut islami kurallar kanunlastirild: ve
Bat1 kanunlar1 kismi olarak Osmanli hukuk sistemine uyarlandi. Bunu miiteakip
1864’de yeni mahkeme sistemi kurulmaya baslandi ve yeni adli diizen 1879’da
epeyce yerlesti.

Osmanli devleti 1864 Vilayet Nizamnamesiyle beraber yeni hukuk diizenini
tiim vilayetlerinde uygulamay1 hedefledi ancak bu sistemin Yemen Vilayeti’'nde
uygulanmast ve yerlesmesi digerlerine nispetle ge¢ oldu. 1879 tarihi itibariyle
Yemen Vilayeti’nin merkezinde, pek ¢ok liva ve kazasinda nizamiye mahkemeleri
kuruldu. Ancak halkin mahkemelere ragbet gdstermemesi nedeniyle devlet mahkeme
sisteminde baz1 degisiklikler ve diizenlemeler yapti. Bu c¢abalarin da istenilen
sonuglar1 vermemesi ilizerine 1889 yilinda nizamiye mahkemeleri lagvedildi ve
yalnizca ser‘iyye mahkemeleri varligint siirdiirmeye devam etti. Osmanli hiikiimeti
zaman i¢inde ser‘iyye mahkemelerini de doniistiirerek nizami kanunlara goére hiikiim

vermeyle ylikiimlii tuttu.
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Yemen’deki mahkeme sisteminin karisik ve ¢ok boyutlu serencami, Osmanli
devletinin adaletin tesisine verdigi Onemi gostermektedir. Ayrica nizamiye
mahkemelerinin lagvedilmesinin bir basarisizlik olarak degerlendirilmesi de
tartisilmaya muhtagtir. Nitekim bu tez, Osmanli uygulamalarinin esnekliginin
Yemen’de hukuk sisteminin tedrici olarak doniismesini sagladigini ve belli bir
miiddet zarfinda yerel halkin sisteme alismasiyla beraber yerel liderler eliyle yeni
mahkeme sisteminin kismen tekrardan kuruldugu anlagilmaktadir. Bu durum goz
Oniine alininca, Osmanli devletinin on dokuzuncu ylizyilda merkezileserek tim
vilayetlerinde tek tip bir politika ve uygulama benimsedigine dair mevcut kanaatin

de tashihe muhtag oldugunu ortaya koymaktadir.

Anahtar Kelimeler: Yemen, hukuk sistemi, nizamiye mahkemeleri, ser‘iyye

mahkemeleri.
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CHAPTER1

1. Introduction: Studying Judicial Reform in a Distant Province, Yemen

1.1. Introduction

Why should one study the reform of courts in the Ottoman state? A working
legal system matters equally for the development of strong economies and long-lived
states. An effective legal order provides a state that has both credibility among social
actors and the capability of ensuring the implementation of the legislation adopted in
political institutions. Thus, in order to understand how the Ottoman state lasted as
long as it did, it is important to understand the effectiveness of its legal order
including the legal reforms that it attempted and implemented in the nineteenth
century. Nineteenth and early twentieth centuries are crucial to understand Ottoman
transformation as well.

The Ottoman legal organization underwent a gradual but fundamental
transformation after the Tanzimat edict launched on 3 November 1839. One of the
significant changes that influenced the legal structure was the equality of all citizens
before the law regardless of any religious or sectarian identity. The reforms sought to
protect the rights of all Ottoman subjects before the law equally. Because of this, the
legists wrote new codes according to new norms and the state decided to establish
new courts that protected the rights of all citizens, including non-Muslims before the
law.

A codification of present Islamic principles and adaptation of certain Western
laws were among the immediate consequences of the Imperial Edict. The
codification attempts were both a result of the Imperial Edict and a trigger of the new
system of courts and eventually a new legal organization. A fundamental change in
the court organization of the Ottoman state occurred in the Tanzimat era. The
number and sort of cases brought before the courts in the nineteenth century
increased and the classic style of Ottoman courts with only one judge could not
manage increasing number of cases. These circumstances necessitated to establish
new courts and to ease the burden of the ser‘iyye courts.' In addition to this,
codification was another factor that necessitated the establishment of new types of

courts. There were no courts that could solve the legal controversies according to

" M. Akif Aydin, Tiirk Hukuk Tarihi, (Istanbul: Beta Basim Yayim, 2001), 423.



new codes and regulations. The ser‘iyye courts were not able to apply new codes and
regulations in their old style. Thus the state was in need of a new type of judicial
organization. However, it cannot be possible to establish an entirely new type of
organization abruptly given the existing social and political dynamics.® The
statesmen of the Tanzimat period preferred to follow a gradualist road. Both the
codification attempts and the introduction of new judicial bodies such as local
councils and the like were a noticeable part of the judicial change that preceded the
formal establishment of the new courts in 1864 and their final consolidation in 1879.°

The state aimed to bring the new judicial organization developed in the center
to the provinces with The Provincial Law of 1864. Thus, the ser‘iyye and nizamiye
courts started to be established in all provinces of the Ottoman state gradually from
places near to the center to the places remote from the center. Yemen was the
remotest province to the center and one was only recently reincorporated into the
general system of provincial administration. Thus, it took a bit longer to bring the
new judicial organization to Yemen and to adopt it to local condition.

After Yemen became officially a province in 1872, the Ottoman administrative
structure of the provinces began to be applied there too. The judicial organization
present in all other provinces had to be applied in Yemen as well. The first governor
of Yemen initiated the legal reforms by eliminating some old customs that
contravened to Ottoman laws. Then, ser‘iyye courts and the first instance courts were
established in the provincial center and in most districts and sub-provinces and the
appeal court was established in the center by 1879. However, the Yemenis were not
used to applying to courts and showed no interest in Ottoman courts. In order to
familiarize local people with new courts, the government warned the Ottoman
judicial officials to be sympathetic toward people’s customs.

Shortly after the establishment of the Nizamiye courts in Yemen, it became
evident that these courts did not operate as desired and it was necessary to make
some modifications in the court system. Moreover, certain judiciary practices and

procedures further alienated the people from the government. Thus, the Ministry of

* Sedat Bing6l, “Tanzimat Sonrasi Tasra ve Merkezde Yargi Reformu” Osmanli: Teskilat, ed. by
Giler Eren, (Ankara: Yeni Tiirkiye Yaymlari, 1999), 534-5.

3 Avi Rubin, Ottoman Nizamiye Courts: Law and Modernity, (New York: Palgrave Macmillan, 2011),
23.



Justice decided to abolish the nizamiye courts and to rule both civil and criminal
cases in the ser‘iyye courts where court observers selected from among local scholars
served as consultants and facilitators of the courts’ popular acceptance.

The story did not end here. The Ottoman government renewed its attempts to
establish nizamiye courts. At the end, the government transformed the ser‘iyye
courts and let the implementation of some nizami laws under their authority. Then,
the Ottoman state and the local ruler, Imam Yahya commonly decided to establish
new courts similar to nizamiye courts with the Da‘an agreement, which indicates that
the court organization in Yemen was gradually transformed and bureaucratized.

The main questions that the thesis tries to answer are the following. What kind
of a judicial system did the Ottoman state introduce in Yemen? How and why did
people react to this system? How did the Ottoman government manage the
indifference of local people to the courts? How was the court organization revised to
local conditions? While trying to answer these and similar questions, I also reflect on
the mentalities of the Ottoman leadership, their sense of “the rule of law” and their
views of centralization. My main research question is to understand how and why the
Ottoman judicial system changed in Yemen during 1872-1918. My main interest is
to document how “legal reform” was instituted in Yemen and how or to what extent
these new legal categories and institutions facilitated Ottoman rule. I argue that the
abolition of the nizamiye courts was not a failure literally if we consider the gradual
transformation of the court organization and the new legal system in time. The

outcome deviated from the original plan, but it was also influenced by that plan.

1.2. Literature Review

The legal history of Ottoman Yemen is virgin territory. Only a few studies deal
with the topic. However, books written about the legal organization of the Ottoman
state in the nineteenth century and some books exploring the different aspects and
dimensions of Ottoman rule in Yemen touch upon legal issues to some extent.

Before researching the case of legal reforms in Yemen, it is essential to
understand the new court organization and its differences from the previous one. A
few books discuss the emergence of new codes and courts in detail. Avi Rubin made
an important contribution to the history of courts with his well-researched and well-
argued Ottoman Nizamiye Courts, in which he concentrates on Ottoman judicial

history during the reign of Abdulhamid II (1876-1909). His research provides great



background information about the establishment and operation of the courts as well
as legal transformation. The book focuses on the history of nizamiye courts as a
modern Ottoman institution and its relationship with the ser‘iyye courts. Rubin
thinks that the main target of the novelties in the Ottoman judicial system was
creating a rational and professional bureaucracy.

One of the most significant arguments of the research is the need to move
beyond the dichotomy of secular vs. ser‘iyye courts that has dominated present
historiography, Rubin claims that the nizamiye and ser‘iyye courts were not
contradictory but complementary with each other. Rubin claims that these new courts
were a product of an amalgamation of Islamic and French judicial traditions instead
of a replication of the French judicial system. He demonstrates that “the Ottoman
project of judicial change was a typical case of legal borrowing that was highly
selective, hence yielding a hybrid judicial legal system that consciously preserved
indigenous, Islamic-Ottoman legal elements.”* The Code of Civil Procedure clarified
division of labor between the nizamiye and ser‘iyye courts, as well as they
“legitimized forum shopping by allowing litigants to take their civil cases to the
ser‘iyye courts under the consent of both parties.”

Rubin proves that the new judicial system fused traditional and modern
elements in this transformation period. For instance, most presidents of the nizamiye
courts were naibs, from the ranks of the ulema and employed by Seyhiilislam. The
existence of naibs indicates legal pluralism instead of legal dualism as secular vs.
ser‘iyye. Jun Akiba deals with the transformation of the judgeship in the nineteenth
century from kad to naib not only in title but also in function and task.® Under the
new system, the naib became the judge of both the ser‘iyye and the nizamiye courts.
Akiba sheds light on one aspect of the transformation but he prefers to use the title of
secular court instead of the title of nizamiye court. This preferecnce indicates his
approach that the legal system began to secularize at this time period, which is

challenged by Rubin.

* Rubin, Ottoman Nizamiye Courts, 15.
> Ibid., 73.
% Jun Akiba, “From Kadi to Naib: Reorganization of the Ottoman Sharia Judiciary in the Tanzimat

Period.” Frontiers of Ottoman Studies: State, Province, and the West. Vol. 1, ed. by Colin Imber and
Keiko Kiyotaki (London and New York: I.B.Tauris, 2005).



Returning to Rubin, he observes that legal pluralism was not only at the level
of courts and personnel but also at the level of legal texts. Instead of interpreting the
codification attempts as sign of secularization in law, he writes, “the selective
transplantation of French legal concepts, evident in the council system and the
codification of criminal and commercial law was followed by the reinforcement of
shari‘a law in the form of the Mecelle.”” According to Rubin, all these new codes
were hybrid texts based on Islamic law and French legal texts. Rubin’s work focuses
only on the center, Istanbul. New studies of court organization in the provinces will
likely raise questions about his interpretations. Still, Rubin’s work is a significant
contribution to our understanding of the legal transformation of the Ottoman Empire.

Avi Rubin interprets efforts to establish nizamiye courts and their quick
abolishtment in Yemen as a “striking failure” in the history of the nizamiye courts.
He claims that the effectiveness of the judicial reforms can be examined by an
assessment of the implementation of the judicial reforms in regions that were
considered culturally and geographically “remote” from the imperial center such as
Yemen.® Rubin interprets the abolishment of the nizamiye courts in Yemen as a
failure without considering the policies of the Ottoman government there and its
several attempts to establish the nizamiye courts again. Instead of dealing with this
topic in the context of success and failure as if things are only black and white, it will
be more useful to understand the character of the Ottoman court system composed of
a more bureaucratic, graded, having multiple judges and more systematic procedural
laws and codes and trying to understand the motivations and conditions of the
Ottoman government to abolish the courts and their efforts to reestablish them again.
The interim formula according to which the state refashioned judicial regime is also
important in understanding legal transformation in Yemen. Ottoman attempts at legal
reform appear to have failed; they may be considered a partial success story in the
long term. Even in 1911, the Da‘an agreement referred to the re-organization of
nizamiye courts in Yemen. Furthermore, in the long run, in the Republican period in

Yemen in the 1960s, the court organization resembled the Ottoman system. Thus, it

" Rubin, Ottoman Nizamiye Courts, 32.

¥ Avi Rubin, Ottoman Nizamiye Courts: Law and Modernity, (New York: Palgrave Macmillan, 2011),
51.



is necessary to consider the reconciliatory and accommodationaist policies of the
Ottoman state to establish its bureaucratic structure there.

Another important contribution to Ottoman legal history of the Tanzimat
period is Fatmagiil Demirel’s Adliye Nezareti (The Ministry of Justice).” The book is
about the formation of the Ministry of Justice beginning in 1876 and its activities and
operation until 1914. Demirel does not why she ends her research in the year of
1914. This study provides valuable information about the judicial organization
managed by the ministry. She examines the ruler’s regulations about the organization
and operation of courts in the center and the provinces in detail. She describes the
tasks of newly emerging services such as judicial inspector, public prosecutor,
indictment committee, notary, attorney etc. She also looks at the process of
transformation from ser‘iyye courts to modern courts. She questions to what extent
this newly established ministry could meet the needs.

Demirel does not question the secular vs. ser‘iyye approach of conventional
historiography and secularization of the legal system. Her study reflects the shari’
backgrounds and foundations of the judicial logic of the Ottoman state, although she
does not elaborate on this background. She focuses only on the institutional
operation of the new system. She thinks that the establishment of the nizamiye courts
was based on European legal system and that the codification attempts were likewise
adaptations from Europe. Thus, she reproduces the well-known story. In addition,
similar to Rubin’s work, she does not much question the applicability of the
theoretical organization and the actual cases in the provinces. Thus, the provincial
application of the nizamiye courts is a great niche of nineteenth-century Ottoman
legal historiography. Although historians can grasp the theoretical operation of the
nizamiye courts in general with the guidance of these works, they remain insufficient
in depicting the legal organization in the Ottoman Empire, which is certainly not
composed of only the center, Istanbul.

Another account dealing with the topic of the nizamiye courts established after
the Tanzimat is Ekrem Bugra Ekinci’s Osmanli Mahkemeleri. The book narrates the
reasons and legitimacy basis of legal reform in the Ottoman Empire during the

nineteenth century. He depicts the process of the establishment of the nizamiye

? See Fatmagiil Demirel, Adliye Nezareti: Kurulusu ve Faaliyetleri (1876-1914) (istanbul: Bogazici
Universitesi Yayimevi, 2010).



courts, the differences made at the legal organization throughout the century and the
new implementation the ser‘iyye courts. He touches upon the implementation of new
court organization in privileged provinces such as Egypt, Sudan and Yemen but the
information given in the book is limited to general information based on a few
decisions in Diistur. Still, it is iseful to understand the general structure of the new
types of courts in the Ottoman Empire.'’

Only a few sources gave some opinions about the judicial organization in the
provinces. ' Abdulkerim al-Ozair wrote a doctoral dissertation, which is a
comprehensive research about the administrative structure, judicial organization,
military and security forces, and economic structure of Yemen.'* Although the thesis
aims at dealing with many significant issues, its descriptions remain insufficient to
describe and understand the structures. Instead of making the effort to bring the
conditions in Yemen to light, he presents the theoretical structure that likely
influenced and altered the implementation of the regulations and the practice on the
ground. Thus, it is not possible to see in this study the local conditions and dynamics
that caused in high probability to the emergence of different practices. Al-Ozair does
not provide much specific, empirical information about the judicial organization but
repeats the general court organization of the Ottoman state in the nineteenth century.

On the other hand, books about various Ottoman provinces in the nineteenth
century cover some aspects of the judicial organizations. For instance, Engin Deniz
Akarlt analyzes the judicial organization as a mechanism of social consolidation in
Mount Lebanon in his The Long Peace: Ottoman Lebanon 1860-1920." He aims to

understand the influence of reconciliatory policies of the government on the judicial

10 Ekrem Bugra Ekinci, Osmanli Mahkemeleri: Tanzimat ve Sonrasi, (Istanbul: Ar1 Sanat Yayinlari,
2004).

'!'See Khaled Fahmy, “The Anatomy of Justice: Forensic Medicine and Criminal Law in Nineteenth-
Century Egypt” Islamic Law and Society, Vol. 6, No: 2. (1999) pp. 224-271; Rudolph Peters, “Islamic
and Secular Criminal Law in Nineteenth-Century Egypt: The Role and Function of the Qadi” Islamic
Law and Society Vol. 4, No. 1 (1997), pp. 70-90.

2 See Abdulkerim Al-Ozair, “Osmanh Devrinde Yemen’de Mahalli idare (1266-1337/1850-1918)”,
(Phd. Diss, Marmara University, 2000). For his sources later published in Arabic, see. Et-Teskildatii’l-
Merkeziyyetii’l ‘Osmaniyye ve’l- Iddretii’l Mahalliyye fi’l-Yemen: 1850-1918. San‘a, 2003;
Tetavvuru’l- Idaretii’l Mahalliyye fi’l-Yemen, San‘a, 2012.

B See Engin Deniz Akarli, The Long Peace: Ottoman Lebanon: 1861-1920, (London: The Centre for
Lebanese Studies, 1993).



system in Lebanon. Similarly, Haim Gerber discusses the administration of Nizamiye
justice in Ottoman Palestine concluding that the nizamiye court in the Jaffa strictly
adhered to the procedural law and the court worked with integrity and fairness.'*

Another account similar to Gerber’s but directly relevant to Yemen is written
by Thomas Kuehn. He studies the Ottoman administration of Yemen in order to
understand Ottoman governance “of the periphery” and to expand the recent
scholarship on modern imperialism. Kuehn claims that the Ottoman Empire
developed colonialist attitudes toward the province of Yemen and its people. He
distinguishes between imperial governance from colonial governance: whereas in the
context of the former, difference did not always imply discrimination and a binary
split into “we/they,” colonizer and colonized, it did in the context of the latter. He
wants to tell to what extent —if any- did Ottoman politics of difference in Yemen
resembled the British, Dutch, French, or Russian colonial policies during the same
period."”

Difference but not uniformity was the basis of pre-modern empires and the
classical period of the Ottoman Empire was not an exception. However, since the
1840s, the Ottoman central government and its representatives sought to implement a
uniform system of administration, taxation, military recruitment, and education
throughout the empire, in an attempt to ward off both the encroachments of European
imperial powers and the separatist challenges domestically. Despite Ottoman target
to build a uniform rule in all parts of the Empire, Kuehn finds that Yemen was an
exception because of the politics of difference applied there. Kuehn thinks that
similar to their European counterparts, the Ottomans believed that that the Yemenis
were not ready for the introduction of censuses, conscription, or the nizamiye
courts.'®

He interprets the abolition of the nizamiye courts as an indicator of the
Ottomans’ policy of difference in Yemen. As indicated above I disagree with him.

Although Kuehn’s book has a title that covers the period from 1849-1919, he talks

'* See Haim Gerber, Ottoman Rule in Jerusalem: 1890-1914, (Berlin: Klaus Schwarz Verlag, 1985).

' Kuehn, Empire, Islam, and Politics of Difference: Ottoman Rule in Yemen, 1849-1919, (Leiden:
Brill, 2011), 11. Also see. Ed. Thoms Kuehn. Borderlands of the Ottoman Empire in the 19th and
early 20th centuries. “An Imperial Borderland as Colony: Knowledge Production and the Elaboration
of Difference in Ottoman Yemen, 1872-1918.”

1 Kuehn, Empire, Islam, and Politics of Difference, 93.



about only the establishment and the abolishment of the nizamiye courts and does
not take into consideration the remaining years where ser‘iyye courts were charged
with some nizami responsibilities. His research on the judicial organization does not
cover the early twentieth century, thus his claim on the policy of difference could
only be relevant for the immediate decade that followed reestablishment of the
Province of Yemen in 1872. Even then certain important aspects of the Ottoman
efforts to build a new judicial organization in Yemen should force him to revise his
claim about the policy of difference, which in turn indicated Yemenis as being
different in a colonialist mentality. Although Kuehn’s well-researched thesis is
helpful for understanding different ways of relationship between the center and the
periphery, it is necessary to review his findings critically taking account that the
Ottoman state in its leadership were so vulnerable to colonialist manipulations and
condescension.

I do not discuss the concept of Ottoman colonialism here but it is important to
note that Kuehn should have taken into consideration the political and economic
context of the issue which is very essential for claiming a colonial situation because
the colonial domination of the economy and to transfer economic surplus to the
home country is the most basic feature of colonialism. Although the discourse of
“difference” may be considered as an indicator of modern colonialism, it is important
to take into account a huge literature that puts economic exploitation at the
foundation of colonialism. It is necessary to have better grounded findings than a
“discourse” of resemblance to attribute colonialism to a party that was half
dominated by colonial powers. Despite this weak link in his argumentation, his
valuable findings about the establishment and the abolition of the nizamiye courts
provide insightful information and prepare the ground for a fruitful discussion.

Kuehn thinks that the abolition of the nizamiye courts was an indicator of the
Ottoman government’s colonial attitudes toward the indigenous population,
conceived as savages incapable of benefiting from a civilized judicial administration.
Most of the archival documents mentioned that because new court organization was
against to the customs and dispositions of the Yemeni people, the nizamiye courts
should be abolished. In my opinion, in contrast to other provinces that had been
under Ottoman rule for hundreds of years, Yemen was unprepared for and
unaccustomed to the Ottoman administrative structure and they could not easily

adapt to the new system. The local conditions were not excuse for Ottoman



colonialism, but indicators of a need for gradual transformation. I will discuss my
points further in my thesis.

Another significant account developing an insightful approach about the
judicial structure of Yemen is Brinkley Messick’s The Calligraphic State."” This
anthropological account examines the “hegemony of the text” to understand different
aspects of authority, its transmission to the society through education, its various
interpretations, and versions of documentation. Thus, the book aims to understand
the “hegemony of the text” from the main text of the Qur’an to daily legal
recordings. His anthropological account has contributed much to our understanding
of the operation of the Yemeni legal system focused in the city of Ibb from the
Ottoman period to the Zaidi Imamate and the Yemeni Republican era.

Messick’s central concern is to explore the relationship between knowledge,
texts, text-makers and hegemony with regard to the specific textual category of the
shari‘a. The shari‘a, he argues, should not be narrowly defined as “Islamic law”, but
as a “general societal discourse” expressing divinely-sanctioned rules and ideas
relating to all spheres of life-familial, religious, economic and political.'®

This account is a story of Yemen’s transformation from a patrimonial to a
bureaucratic state. Its bureaucratization began with the Ottoman administration in the
nineteenth century and continued until the republican era. He describes in detail legal
procedures such as arbitration, witnessing, hearing of petitions, and “open court”
sessions held by rulers and judges. He also mentioned the role of muftis who
“provided the sharia with an interpretive dynamism through the exercise of ijtihad in
their fatwas” in informal dispute resolutions. '° Messick describes how
bureaucratization of the courts with Ottoman practices continued to be applied in the
Republican age. Thus, the book is also valuable for providing information about the

long-term consequences of the Ottoman practices.

"7 See Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim
Society, (Berkeley: University of California, 1996).

'® The Calligraphic State: Textual Domination and History in a Muslim Society by Brinkley Messick,
Review by: Shelagh Weir, British Journal of Middle Eastern Studies, Vol. 21, No. 2 (1994), pp. 286-
288. Published by: Taylor & Francis, Ltd.Stable URL: http://www jstor.org/stable/195500. Accessed:
07/02/2013 13:50.

¥ Messick, The Calligraphic State, 149.
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Another important source about the Ottoman rule in Yemen is Caesar Farah’s
The Sultan’s Yemen, a historian famous for his studies on nineteenth century Yemen
and conflicts between the Ottomans and the British for achieving sovereignty over
Yemen.*’ Farah describes the Ottoman concerns over Yemen especially after the
British incursions in the Arabian peninsula entail power struggles between the
Ottomans and the British as well as local rebellions against the Ottoman rule
provoked by the Italians and the British and for other reasons. However, Farah’s
account does not shed light on the legal aspects of the problems that the Ottomans
faced in Yemen. It is not possible to explain the challenges to Ottoman efforts to
reestablish sovereignty in Yemen without considering the challenges to the efforts
establish a new judicial system there. Establishing an organized system of justice in
Yemen was an indicator of Ottomans sovereignty there.

Overall, the present literature on the nineteenth-century Ottoman Yemen does
not deal with the legal aspects of the Ottoman rule in Yemen as elaborately as the
significance of the issue warrants. Some accounts have a few times to say about the
judicial organization but none of them explains the judicial issues and pertinent detail
using archival sources. There is also a tendency to see the abolition of the nizamiye
courts in Yemen as a failure, which is open to discussion as well. This thesis aims to
fill this gap. It will examine the judicial organization in Yemen and evaluate the
abolition of the nizamiye courts in a broader context and with due attention to

relatively long-term developments.

1.3. Research Sources

My research is based on such such as Ottoman and Yemen archival documents
and the Yearbooks of the Province of Yemen. There are several Correspondences
between the province of Yemen and the Sublime Porte about the issues, needs and
requirements of the courts have been particularly useful. The Yearbooks of Yemen
inform us about the organization of the courts in different sub-provinces and districts
as well as the numbers, sorts and names of their staff.

In addition, there are many memorandums and reports written by Ottoman

senior officials informing Istanbul about the conditions of Yemen and the problems

% See Caesar E. Farah, The Sultan’s Yemen: Nineteenth-Century Challenges to Ottoman Rule,
(London: I. B. Tauris, 2002).
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of the existing courts. The reports written by the Commission of Reform established
specifically to look into the problems encountered in Yemen inform us about both
the conditions in Yemen and the priorities of the Ottomans regarding the betterment
and reform of these conditions, including courts.

The thesis benefits from the relevant secondary sources as well, such as
articles, theses, and books. Although there are no books and articles written about the
organization of the nizamiye and ser‘iyye courts in Yemen, Kuehn and Messick’s
books reviewed above present some evaluations about the novelties that the Ottoman
judicial system introduced in Yemen. Thus, this study depends on governmental
reports, memorandum, articles, journals, books, and works related to the judicial

organization in the province of Yemen.

1.4. Outline of Chapters

The aim of this thesis is to reveal the Ottoman court organization in the
province of Yemen and the novelties it brought to the legal understanding of the
region. The thesis also questions the success and failure of the organization. It
consists of five chapters as well seven appendices.

The introductory chapter covers the research objectives, literature review,
research methodology, and research background. It starts with a brief history of the
nizamiye courts and their implementation in the province of Yemen. Research
methodology outlines the historiographical interpretations that inform the studies
discussed and points to the positions adopted in this thesis. The literature review
contains brief critical assessments of the most important books and articles written
on the transformation of the legal system during the long nineteenth century and
those about the history of Yemen regarding political and judicial reforms. Finally,
the research background focuses on the materials on which the thesis relies and the
main questions that the thesis tries to answer.

Chapter 2 outlines the transformation of the legal system after the
promulgation of the Imperial Edict of Giilhane in 1839, which pointed to the
shortcomings of the legal system as a reason for the regression of the state and
mentioned the necessity of new legal arrangements. This chapter introduces the
reader to the new codes promulgated in the new “reform” era initiated by the
Giilhane edict, the effect of the conditions that the Ottoman state faced on legal

reform efforts and the newly established courts which differed from the previous
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organization in many aspects. The chapter also focuses on the establishment of the
Ministry of Justice, for it systematically organized all new practices introduced into
the legal system.

Chapter 3 provides a brief history of Yemen as an Ottoman province and its
administration both in the sixteenth and nineteenth centuries. This chapter introduces
the reader to previous legal practices in Yemen before the Ottoman rule and the new
court organization introduced by the Ottoman government there. In addition, it
explains the novelties that the new court organization brought to the region. The
chapter also discusses the difficulties and problems that the government faced in
Yemen in establishing the nizamiye courts, problems, which led to their abolishment
at the end.

Chapter 4 shows how the existing ser‘iyye courts that began to work as
nizamiye courts in time by hearing and settling cases according to the Mecelle, and
the Ottoman criminal code and the new procedural laws. The chapter aims at
explaining why people hesitated and refrained from applying to the Ottoman courts
and preferred to apply to their fuqaha. In addition, the chapter aims to explain the
insistence of the Ottoman state on integrating the local people into the new legal
organization.

The conclusion summarizes the research findings and the main arguments of
the thesis. It then discusses their historiographical implications and offers

suggestions about future research prospects.
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CHAPTER 11

2. The Transformation of the Ottoman Legal Organization

2.1. Tanzimat: A Legal Transformation

During the long nineteenth century, the Ottoman Empire experienced a
continuous process of change and transformation that had begun in the eighteenth
century. In this new age, the state began to lose its large territories, became
economically more dependent on foreign countries but also centralized and
penetrated the society deeper than ever. The most radical change occurred in the
relationship between the state and its subjects: whereas the Ottoman order was based
on religious differences in its classical age, the state aimed to make such differences
invisible and aimed to establish equality between Muslims and non-Muslims,
through several economic, administrative, bureaucratic and legal reforms undertaken
during the nineteenth century. The government declared this aim publicly with the
Imperial Edict of Giilhane, on 3 November 1839. A whole series of reorganizational

reforms called the Tanzimat followed the edict.

The Imperial Edict, after various explanations and assessments, showed the
deficiency of the legal system as a reason of regression of the state and mentioned
the necessity of new legal arrangements.”' A significant aspect of the Tanzimat is
that the state took international pressure and models into consideration in shaping its
domestic law.””> Subsequently, the Royal Edict of Reform, of 18 February 1856,
confirmed that the ideals of the Tanzimat would apply to all people irrespective of
their religion and sect. The edict declared that the courts would sentence
punishments according to religious doctrines and codes; and the members of some
specific commissions who would express their opinions freely would prepare the
legal codes. Besides the statements that guaranteed the security of life, property and

honor, the principle of not sentencing any extrajudicial punishment was taken as a

! Mustafa Sentop, “Tanzimat Doénemi Kanunlagtirma Faaliyetleri Literatiiri” (On the Literature of
Legislation Movements in the Tanzimat Era), Tiirkiye Arastirmalar: Literatiir Dergisi, Tirk Hukuk
Tarihi, vol. 3. No. 5 (2005): 647.

2 1bid., 652.
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basis.” According to this edict, non-Muslim subjects would serve in government

offices and they would be accepted at military and civil schools.

An effective legal system is an important principle of good governance
embedded in the notion of “circle of justice”, one of the providers of Ottoman
longevity. Law is also an important instrument in transforming the society, economy
and administrative structure. Therefore, Tanzimat was a gradual legal reform in itself
and the novelties made in the legal system were “the most important and the most
enduring”.** It is significant to understand the process of legal transformation where
Western ideas of law were introduced gradually since the experience and knowledge

of Islamic legal practitioners and scholars remained insufficient.

2.2. Codification Activities

One of the consequences of the Imperial Edict was seen as a codification of
present principles of Islamic law and an adaptation of Western laws. The codification
attempts were both a result of the Imperial Edict and triggered by a new system of
courts and legal organization. The earliest codified law was 1840 Criminal Code.
Although some assert that it amalgamated provisions derived from both
contemporary European codes and shari‘a principles®; there is a general tendency to
accept that there was no Western influence in its content.*® This was the first original
code prepared in the Tanzimat period and, in the words of Hifz1 Veldet, “it was
influenced not by European regulations but by European worldview.”?” Although

this code did not have the features of standard criminal codes of today and did not

* Biilent Tahiroglu, “Tanzimat’tan Sonra Kanunlastirma Hareketleri”, Tanzimattan Cumhuriyete
Tiirkiye Ansiklopedisi (Istanbul: Iletisim Yayinlar1, 1985), 588.

** M. Akif Aydmn, Tiirk Hukuk Tarihi, (Istanbul: Beta Basim Yayim, 2001), 421.

* Avi Rubin, Ottoman Nizamiye Courts: Law and Modernity, (New York: Palgrave Macmillan,
2011), 24.

M. Akif Aydm, “Ceza” TDV Islam Ansiklopedisi, Vol. VII: 481-2.

" Hifzl Veldet, “Kanunlastirma Hareketleri ve Tanzimat,” Tanzimat I, (Istanbul: Milli Egitim
Basimevi, 1999), 176.
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meet the needs of the society, it is the first code that adopts the principle of the

legality of crimes and provisions that prevent to penalize arbitrarily.*®

The second criminal code (Kanun-i1 Cedid) dated 1851 did not include any
novelty in its content compared to the previous one, but was more systematically
organized and precise in its correspondence to Islamic criminal law provisions.”” A
significant principle accepted in this code is that in cases that require talion, there is
no bindingness of the remission of criminals by their inheritors for the state. That is,
even if the criminal was remissioned, the state would punish him/her. By this way,
the institution of public prosecution entered Ottoman law.’® The most significant
criminal code of the Tanzimat was released in 1858, created as a combination of the
1810 French criminal code with local provisions.’' This was the first systematic

treatment of official transgression through codification.”

A committee under the chairmanship of Ahmed Cevdet Pasa collected all old
and new land codes and regulations from the Supreme Court Office in addition to all
fatwas and imperial decrees regarding land®, and the Land Code (kanunndme-i
arazi) was promulgated in 1858. It was a significant attempt because the existing
rules, which parted land into different types and divided each type of land into
subcategories, were codified and they were gathered as determined, lucid and
classified regulations.’® Having almost no influence of Western regulations and
thoughts on it™, it was the most remarkable one among the codes prepared during the

Tanzimat for its language, form and codification style.

*¥ Sedat Bingdl, “Tanzimat Sonrasi Tasra ve Merkezde Yargi Reformu” Osmanli: Teskilat, ed. by
Giler Eren, (Ankara: Yeni Tiirkiye Yaymlari, 1999), 534.

» Sentop, “Tanzimat Dénemi Kanunlagtirma”, 653.

3% Ahmet Mumcu, “Tanzimat Dénemi’nde Tiirk Hukuku” Adalet Kitab: ed. by Biilent Ari, Selim
Aslantas (Ankara: Adalet Bakanligi, 2007), 197.

1 Aydin, “Ceza”, 482.

32 Rubin, Ottoman Nizamiye Courts 114.

3 M. Akif Aydin, “Arazi Kanunnamesi.” TDV Islam Ansiklopedisi. vol. III: 346.
* Veldet, “Kanunlastirma Hareketleri ve Tanzimat”, 186.

33 1bid., 180.
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When the Ottomans granted commercial privileges to Russian merchants as
well as unrestricted access to the Black Sea and the Mediterranean Sea with Kiigiik
Kaynarca Treaty of 1774,%° other foreign countries joined them and since the mid-
eighteenth century, a growing number of Ottoman individuals, including Ottoman
employees of foreign consulates and embassies, dragomans, merchants,

moneychangers enjoyed the desirable official status of foreign protégés.’’

The increase of commerce between Ottomans and Europeans posed a judicial
challenge since Europeans did not want to go to the ser‘iyye courts where they were
in a disadvantageous position against Muslims because non-Muslims’ testimony
against Muslims and foreigner’s testimony against zzmmis were not counted valid.”®
The influence of European countries on Ottoman policies turned oppressive
eventually. Some European countries wanted the Ottoman state to adopt their legal
system and regulations in order to obtain a political and judiciary upper hand in it.”
European presence and oppression obliged the Ottoman state to use a new type of
code and as a consequence of these, some commercial codes started to be adapted
from European codes. Thus, in 1850, the Code of Commerce (Kanunname-i Ticaret)
was adapted from the first section about general laws and the third section about
bankruptcy of 1807 French Commercial Law. For this code, commercial law was
considered as a separate field and whether this adaptation accorded with Islamic law
and Ottoman practices were not considered. Then the Procedural Code for the
Commercial Courts (Usul-i Muhakeme-i Ticaret Nizamnamesi) was promulgated in
1861. Because the commercial code was already adapted from French commercial
code eleven years earlier, it was considered suitable to adapt the procedural method
as well. The significance of this code is that it was the first regulation that differed,

from shari‘a proceedings.*

%% Kahraman Sakul, “Treaty of Kiigiik Kaynarca”, 317-8.
37 Rubin, Ottoman Nizamiye Courts, 27.

¥ Osman Oztiirk, “Osmanlilarda Tanzimat Sonrasi Yapilan Hukuki Calismalar ve Mecelle-i Ahkam-1
Adliye”, Osmanli: Teskilat. ed. by Giiler Eren, (Ankara: Yeni Tiirkiye Yayinlari, 1999), 504.

% Seda Orsten Esirgen, “Osmanli Devleti’nde Medeni Kanun Tartismalari: Mecelle mi, Fransiz
Medeni Kanunu mu?” (OTAM, v. 29, Spring 2011), 34.

0 Sentop, “Tanzimat Dénemi Kanunlastirma”, 655-656.
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The code of maritime commerce (Ticaret-i Bahriye Kanunnamesi),
promulgated in 1863, was also adapted from the second section of the French
Commercial Law in addition to being influenced by the maritime commercial codes
of Prussia, Holland, Belgium, Spain and Italian city-states like Sardinia and Sicily."'
Avi Rubin explains the significance of the adaptation of the commercial codes for it
commenced the process of legal borrowing in general: “In the minds of the reformers
and the legal community, it was recognized as a precedent that made a massive

transplantation of civil law into the Ottoman legal system a viable option.””**

The Mecelle was the first civil code of the Ottoman state and the first attempt
to codify a part of Islamic law. Reasons that encouraged Ottoman jurists to create a
code were the influence of codification activities in Europe, Bab-1 Ali’s wish to
appeal to European countries for some political reasons, the French pressure on
Ottomans for the adaptation of the French Code Civil, and the desire to protect sharia
law, and the establishment of the Council of Judicial Ordinances (Divan-1 Ahkam-1
Adliye) as being the highest of nizamiye courts under the presidency of Ahmed
Cevdet Pasa.” In addition to these reasons, the Hanafi School was the most
expanded, applied and developed one among the legal schools. As a consequence of
this, there emerged a very rich legal literature, which also created different opinions
and judgments on the same topic. Before the preparation of the Mecelle, the Ottoman
jurists selected and used the most accurate opinion from among many but it was also
difficult for judges to decide which was the most accurate and authoritative. Thus, it
was deemed necessary to collect all authoritative majority view into one formal code

. . . 44
to provide easiness and certainty.

Two kinds of tendency emerged to meet the need for a new type of
codification: the first group wanted to translate the French Code Civil into Turkish

and the second group preferred to codify Islamic law which gained at the end the

o Sentop, “Tanzimat Dénemi Kanunlagtirma”, 656.

*2 Rubin, Ottoman Nizamiye Courts, 26.

* Hulusi Yavuz, “Mecelle’nin Tedvini ve Cevdet Pasa’nin Hizmetleri,” Ahmed Cevdet Pasa
Semineri: 27-28 Mayis 1985: Bildiriler (Istanbul: Istanbul Universitesi Edebiyat Fakiiltesi Tarih
Arastirma Merkezi, 1986), 62-3.

* M. Akif Aydin, “Mecelle’nin Hazirlanis1,” Osmanli Arastirmalart, no. 9 (1989), 41.
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supremacy over the first one. Ahmed Cevdet Pasa, the Head of Council of Judicial
Ordinances, was appointed to preside over the committee to draft the first Ottoman
civil code called the Mecelle. The Mecelle Commision was established in 1868.%
The committee created a one-hundred-articles draft and presented it to the Mesihat
(the Office of the Chief Jurisconsult) and to the most notable jurists of the era. The
introduction part and the first book were completed with necessary corrections in the
lights of their criticisms. It was put in force on 20 April 1869 (8 Muharrem 1286).
The rest of the Mecelle was prepared in parcels. As the committee completed each
book, it became law with the decree of the sultan. The codification process continued
for eight years. Having been prepared through such a process, Mecelle found easier
acceptance. The opposition both from European countries and the Megsihat where
Seyhiilislam thought that Mecelle should be prepared by themselves, not by the
Ministry of Justice, remained in effective.*® In 1879, the activity of the Mecelle

Commission ceased because it was thought that it accomplished its mission.

Mecelle, which was consisted of sixteen books and 1851 articles, was prepared
based on the Hanafi figh and on the assumption that cases not mentioned in the
Mecelle should be handled according to the Hanafi figh. The aim of preparing the
Mecelle was to use it at Nizamiye courts because the duties of aforementioned courts
were limited to cases mentioned in Mecelle while ser‘iyye courts continued to rule
cases regarding the law of persons, family and inheritance.®’ Mecelle is an attempt to
codify provisions regarding general principles and injunctions of Islamic law of
things and law of obligations as well as procedures.* It can be said that the jurists
who prepared the Mecelle gave priority to rules that could be applied to all Ottoman
citizens equally, irrespective of their religion or sect. Each religion and sect applied

its own civil law of persons, family and inheritance. It might be predicted that

* Aydimn, “Mecelle’nin Hazirlanisi,” 227.
* Ibid., 49.

*"Osman Kasik¢t, “Osmanli Medeni Kanunu: Mecelle,” Adalet Kitabi. ed. by Biilent Ari1, Selim
Aslantag (Ankara: Adalet Bakanligi, 2007), 230, 234-236.

48 Sentop, “Tanzimat Donemi Kanunlagtirma”, 653.
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applying a standard law for all religions and sects particularly in the cases

aforementioned would draw a great reaction at that time.*

There are different interpretations of the Mecelle as a code of sorts. It was
undertaken under the influence of European ideas, and was not an Islamic but a
secular code, according to Schacht. The Mecelle was not a code in the European
sense but rather a “nonconclusive digest of existing rules of Islamic law”, for
Khadduri and Liebensky. Rubin criticizes both interpretations for their “either-or”
approach as if there were only two ends: the shari‘a and European codes, or religious
and secular laws. He writes: “These options do not take into account the possibility
that a full-fledged civil code could be a hybrid legal artifact, containing both Islamic
and European features.”” Although European influence and enforcement is obvious
in the codification of Mecelle, it is crucial to see its roots in the Hanafi figh and the
effort it represents to systematically express certain maxims, principles and

injunctions embedded in Islamic legal tradition.

The codification activities of the Tanzimat were crowned with the first
Ottoman constitution (Kanun-1 Esasi), which was enacted in 1876. Some think that it
took the 1831 constitutions of France and Belgium and some the 1850 constitution of
Prussia as a model. In any case, it maintained the basic essences of Ottoman political
and legal structure in addition to integrating some new rules and institutions.”' The
promulgation of the first constitution was similar to that of the 1839 and 1856 reform
decrees. It was a natural continuation of the modernization process. It consisted of
one hundred and nineteen articles collected under twelve different topics.”> The first
article of the constitution emphasized “the preservation of the independence and the
territorial integrity of the Ottoman Empire”. The sultan retained great powers and his
irade was required before any bill became law. No time limit was set for the Sultan’s
veto power implied by this provision. The constitution emphasized the equality of all

Ottoman subjects—again an extension of the Osmanlilik doctrine characteristic of

* Kasike1, “Osmanli Medeni Kanunu: Mecelle”, 235-6.
> Rubin, Ottoman Nizamiye Courts, 30-31.
3 Sentop, “Tanzimat Donemi Kanunlagtirma”, 657.

> M. Akif Aydm, “Kanun-1 Esasi” TDV Islam Ansiklopedisi. Vol. XXIV: 329.
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the Tanzimat period. Millet distinctions were then conscientiously eliminated as far
as possible. All Ottoman subjects were stated to be equal before the law, to have the
same rights and duties, and to be equally admissible to public office according to
merit.”> This code shows that the state was determined to provide equality among its
citizens and realized that this equality could be sustained primarily through legal

system.

The Procedural Code for the Criminal Courts (Usul-i Muhakemat-1 Cezaiye
Kanunu) was promulgated in 1879. It was almost completely adapted from the
French equivalent. French books served as models even for the commentaries written
on this code.” The legists did not consider the compatibility of it to the general
structure of Ottoman and Islamic law probably because the criminal law in force was
based on the French Penal Code and the Mecelle’s section on procedures had little
direct reference to criminal matters.”” Besides, Islamic law books did not deal with
criminal procedure in detail. The provisory law for the procedure of civil courts
(Usul-i Muhakemat-1 Hukukiye Kanun-1 Muvakkati) promulgated in 1880 was more
in accordance with Islamic legal principles. The procedural code for civil courts was
prepared by the Mecelle Commission based on a draft law which was actually
written ten years earlier when the Sura-y1 Devlet was first established at a time when
the legists were more sensitive to be compatible with Islamic law. Also, the Mecelle
as a law in effect included procedural injunctions and a law about the same issue had

to be compatible with it.

2.3. The Establishment of New Councils and Courts

A fundamental change in the court organization of the Ottoman state occurred
in the Tanzimat era. The number and sort of cases brought before the courts in the
nineteenth century increased and it could not be managed with the classic style

single-judge, first-instance Ottoman courts. These circumstances necessitated to

> Davison, Roderic H. Davison, Reform in the Ottoman Empire: 1856-1876 (Princeton: Princeton
University, 1963), 386-388.

3% Veldet, “Kanunlastirma Hareketleri ve Tanzimat”, 199.

>3 Sentop, “Tanzimat Dénemi Kanunlastirma”, 657-659.
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establish new courts and to ease the burden of the ser‘iyye courts.’® Codification was
another factor that necessitated the establishment of new types of courts. There were
no courts that could solve the legal controversies according to new codes and
regulations. The ser‘iyye courts were not able to apply new codes and regulations in
their old style. Thus the state was in need of a new type of judicial organization.
However, the social and political dynamics did not allow establishing a completely
new type of organization abruptly.’’ The statesmen of the Tanzimat period preferred
to follow an evolutionary road. Both codification attempts and the introduction of
new judicial bodies such as local councils etc. were a noticeable part of the judicial
change that preceded the formal establishment of the new courts in 1864 and their

final consolidation in 1879.%%

Sultan Mahmud II established the Meclis-i Vald-yi Ahkam-1 Adliye (the
Supreme Council of Judicial Ordinances) in 1838, which might signify the beginning
of the process that eventually led to the emergence of the Nizamiye courts. Rubin
evaluates the establishment of such a high court as a “potential to challenge the

judicial monopoly of the ser‘iyye courts.” >’

It took over the legislative duties of the
old Divan-1 Humayun in order to originate or review proposed legislation and
thereby create an “ordered and established” state by means of “beneficent
reorderings” (tanzimat-1 hayriyye) of state and society.®” The Supreme Council was
primarily in charge of legislation in certain, limited fields, but it also served as a high
court for cases that originated from such legal bodies as the governors’ divans in the

provinces and other qualified judicial organs. *'

% Aydin, Tiirk Hukuk Tarihi, 423.

> Bingél, “Tanzimat Sonrasi Tasra ve Merkezde Yargi Reformu”, 534-5.

> Rubin, Ottoman Nizamiye Courts, 23.

* Ibid., 24.

95, J. Shaw, “Medjlis-i Wala”, The Encyclopaedia of Islam, vol. VI: 973. For detailed information

about the authority and duties of Meclis-i Vala-y1 Ahkam-1 Adliye; see. Ali Akyildiz. “Meclis-1 Vala-y1
Ahkam-1 Adliyye.”, TDV Islam Ansiklopedisi, Vol. XXVIII: 250-251.
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There were also similar attempts to create a new kind of local administrative
structure as a result of which, new local councils, referred to as Meclis-i Muhassilin
(Council of the Overseas of Tax Collection) were established in 1840, and renamed
as Memleket Meclisi (Provincial Council) in 1842. These councils replaced the role
of ser‘iyye courts in administrative affairs but not their judicial functions in shari‘a
cases.”” Administrative councils in the provinces and sub-provinces were modeled
after the examples of Meclis-i Vala (Supreme Council) in the center. They also
performed judiciary duties from 1849 until 1862. Although these councils were not
being established as courts, the task of adjudication was given to them after the
criminal code of 1840 and they turned into courts later.”’ Findley interprets the
assignment of judicial functions to local councils as a mark for another important
step toward the creation of the nizamiye courts, which were similarly collegial
bodies.®* However, it is still significant that the ser‘iyye courts, being a well-
developed institution, were defined as mahkeme (court of law), the non-shari‘a

judicial organs were still defined as meclisler (councils).®

The 1840s witnessed the development of a system of commercial courts,
beginning with a single one in Istanbul, where cases between Ottoman subjects and
non-Ottomans were tried before a panel of judges, also of mixed nationality.®® A
system of penal courts to hear cases between parties of mixed nationality also came
into existence, starting in 1847. In commerce and criminal courts, if one side was
Muslim and the other non-Muslim, or if one was non-Muslim and the other a
foreigner, then the trial should be done publicly at muhtelit (mixed) courts. For some
legal cases, non-Muslims could apply to their own patriarchate.®’ Accepting the
testimony of non-Muslims might be considered as a turning point in Ottoman legal

understanding as it differentiated from a basis of Islamic law.

62 C. V. Findley, “Mahkama”, The Encyclopaedia of Islam. vol. VI: 7.
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% Findley “Mahkama”, 7; M. Akif Aydin, “Mahkeme.” TDV Islam Ansiklopedisi. Vol. XXVII: 344.
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During the 1840s and 1850s, the government began to establish such criminal
courts such as Meclis-i Zabita (the Gendarmerie Council) for kabahat
(misdemeanors); Divan-1 Zaptiye (the High-Council of the Gendarmerie) for ciinha
(serious offenses); and Meclis-i Tahkik (the Council of Investigations) for cinayet
(homicide) in Istanbul. This move initiated the separation of the criminal cases from
ser‘iyye courts.®® The councils consisted of a president (reis), a member of the ulema
(the learned class), five Muslim members (4za), and four representatives of the non-
Muslim communities. The inclusion of non-Muslims in the administration of justice
exhibited the Ottoman commitment to the modern principle of equality before the

law, a principle that was stated in the Imperial Decree of 1839 as indicated above.*

The Council of Investigations, which were established for the application of
the criminal code in 1854 created the core of nizamiye courts.”’ The court system
developed with the courts of commerce that were established under the Ministry of
Commerce according to the 1860 Supplement to the Code for Commerce (Ticaret
Kanunname-i Hiimayununa Zeyl)’'. Until 1879, the commercial courts were
subordinate to the Ministry of Commerce, and there was a court for commercial
appeals at the ministry in Istanbul. These commercial courts had one or more
presidents and four or more members (aza), two of the latter being “permanent” and
two “temporary”. The presidents and the permanent members were to be officials,
while the “temporary” members were to be merchants, chosen by assemblies
including the prominent merchants of the locality, or later, once such bodies had
come into existence, by the local chamber of commerce.”” All these innovations in

the court organization led to the establishment of nizamiye courts.

%8 Veldet, “Kanunlastirma Hareketleri ve Tanzimat”, 203.
% Rubin, Ottoman Nizamiye Courts, 24-5.
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24



2.4. The Establishment of Nizamiye Courts

The promulgation of the Tuna Vilayeti Nizamnamesi (Regulation of the
Danube Province) of 7 November 1864 represented an important step in judicial
reorganization. > This regulation initiated a pilot project. After its successful
implementation in the Province of Danube under Governor Midhat Pasha, the model
served as the basis of a new law of Provincial Administration for the entire empire in
1867.* Signifying a transition from the phase of administrative experimentation to
that of a generalized system of administration, this legislation redefined the imperial
administration of the provinces. The laws established new administrative units
arranged in a hierarchical structure and run by salaried bureaucrats appointed by the
central administration. This was the first move to abolish the former eyalet system
and to introduce the term vilayet in the formal administrative vocabulary on this date.
The regulation defined the borders and the administrative authorities of the province.
Each province (vilayet) was divided into livas (sub-provinces), /ivas into kazas
(districts) and kazas into kura (villages). They were governed respectively by liva
kaymakami, kaza miidiirii and muhtar.” Provincial capitals had an administrative
significance and were responsible for the lower administrative units in their

T 6
jurisdictions.’

The regulation also formalized the legal organization that continued to change
since the 1840s. As a result of the administrative, civil and criminal cases all being

discussed in the same place, there occurred some confusion in the local councils,

" Diistur (Birinci Tertip), Istanbul-Ankara: Basvekalet Nesriyat ve Miidevvenat Dairesi Midiirliigii,
1289-1322, p. 625; Takvim-i Vekayi, def’a 773, (7 Cumadelahire 1281/26 Tesrin-i Evvel): “Tuna
Vilayeti namiyle bu kerre teskil olunan dairenin idare-i umumiyye ve hususiyyesine ve ta’'yin olunacak
me 'murlarimin suret-i intihablariyla vezdif-i ddaimesine dair nizamnamedir.” (p.2) The date of the
Provincial Law of 1864 is given mistaken in most of the present literature. See. Seyitdanlioglu in
“Yerel Yonetim Metinleri III: Tuna Vilayeti Nizamnamesi” (7 Cemaziyelevvel 1281/8 Ekim 1864),
p.81; Seyitdanlioglu, Tanzimat Déneminde Modern Belediyeciligin Dogusu (7 Cemade’l-ahir 1281/8
Ekim 1864), p. 67.

™ Abdulhamit Kirmizi, “Rulers of the Provincial Empire: Ottoman Governors and the Administration
of Provinces: 1895-1908” (PhD diss., Bogazi¢i University, 2005), 33; Abdulhamit Kirmizi,
Abdiilhamid’in Valileri: Osmanli Vilayet Idaresi: 1895-1908 (Istanbul: 2008), 26.
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making it difficult to build a working legal system. The Provincial Law stated that
the administrative and judicial functions of the local councils should be separated in
order to resolve the confusion. To this end, the judicial function became independent

of the duties of the local councils and was taken over by the new courts.”’

Numerous features of the system of 1864 reflect its incipient state of
development. These include reliance on ser‘iyye court judges, as well as the fact that
the hierarchy of courts thus far had only two echelons.”® According to the Provincial
Law of 1864, a Meclis-i Temyiz-i Hukuk (Council of Judicial Appeals) and a Meclis-i
Kebir-i Cinayet (High Council of Crimes) should be established at each vilayet and
liva. Miifettis-i hiikkam (judicial inspector of judges) presided over the Council of
Judicial Appeals in the provincial center and the qadi (judge) presided over the
council in sub-provinces. These courts were in charge of cases that were appealed
from the council of sub-provinces and from the council of districts, respectively. "’
Both councils consisted of three Muslim and three non-Muslim members in addition
to one memur-1 mahsus (special officer). The members were to be elected by the
same procedure as the elected members of the local administrative council (meclis-i
idare) that became the successor, under the 1864 law, to the earlier memleket meclisi.
80

Deavi meclisi (a council of legal cases) was to be established in each kaza (i.e.
the administrative district headed by the kaymakam) and this council was to be
presided over by hakim (shari‘a judge) and it was consisted of two elected Muslim

. . .. NE 3 . .. .
and two non-Muslim examiners (miimeyyiz).” The councils at subdistricts were in

7 Jun Akiba, “From Kadi to Naib: Reorganization of the Ottoman Sharia Judiciary in the Tanzimat
Period.” Frontiers of Ottoman Studies: State, Province, and the West. Vol. 1, ed. by Colin Imber and
Keiko Kiyotaki (London and New York: [.B.Tauris, 2005), 54.

78 Findley, “Mahkama”, 7.

" Bingdl, Tanzimat Devrinde Osmanhda Yargi Reformu, 157-9; Seyitdanlioglu, 54 article 18-19;
Seyitdanlioglu, 58: article 40-41.
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re’s-i kazdda bir meclis-i dadvi olub is bu meclis hdkim-i kazdmn riydseti tahtinda olmak iizere
miimeyyiz ndamiyla ikisi miislim ve ikisi gayrimiislim dért a’zddan miirekkeb olacaktir ve bunlar
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charge of hearing to cases regarding misdemeanors and serious offences (kabahat
and clinha). ser‘iyye courts would continue to hear all legal cases —except those
handled by the provincial councils, non-Muslim community institutions, and the
commercial courts.”

The reform established a centralized judicial organization, in which one sharia
court and one nizamiye™ court were set up in each administrative unit, and one judge
was appointed by the centre to preside over both of these courts. In this new order,
sharia judges assumed a new duty: the office of the chief judge of the nizamiye
court.* The shari‘a judges, now termed naibs, were members of both the judicial and
the administrative councils. At this stage, the entire judicial system, including the
commercial and criminal courts but excluding the administrative cases, was still

subordinate to the office of the Seyhiilislam.®

After a three-year successful experience in the Danube Province and a few
other places, the state decided to generalize the regulation to all provinces with some
revisions. A new Vilayet Nizamnamesi (Provincial Regulation) became law in 21
June 1867 (18 Safer 1284). The differences of this regulation from the previous one
in legal matters was the abolishment of the Meclis-i Cinayet (the council of crimes)
in the provinces, sub-provinces and districts; and the increase in the number of

members at districts from four to six.*¢

A new policy of separation of powers had been already introduced in 1838
with the establishment of Meclis-i Vald-y1 Ahkdm-1 Adliye (the Supreme Council of
Judical Ordinances). The Supreme Council was then separated into two bodies; one
called the Sura-y1 Devlet (Council of State) that was intended as the main legislative

body of the state and the other was called Divan-1 Ahkam-1 Adliyye (High Court of

%2 Bingdl, Tanzimat Devrinde Osmanlida Yarg: Reformu, 160; Seyitdanlhioglu, 61: article 56.

%3 Although Jun Akiba calls it “secular court”, I prefer the title of nizamiye to use the original name of
the court used by the Ottoman state and to avoid different connotations of the word, secular.
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Justice) and had judicial functions.®” The highest level of nizamiye justice became
the responsibility of the High Court of Justice, which was a court of appeal for
criminal and civil courts.® The new regulations separated the high court of justice,
the nizamiye courts and the ser‘iyye courts from each other formally. However,
because their position and authority were not differentiated clearly, this separation

this separation continued to cause confusions for long years.”

Three regulations about nizamiye courts were promulgated successively in
1869, 1870, and 1872. There are many common points between all three but there
are some differences as well. The promulgation of these regulations one after another
signifies the administration’s endeavor to improve the nizamiye courts and to make
them effective as well as centralizing the legal system.”® With these regulations, in
order to reduce the financial burden, the offices of the inspector of judges and the
merkez naibi in provincial centers were abolished and replaced by the single office of
the naib called merkez-i liva naibi and an inclusive system of naibship was finally
established.”’ The nizamiye courts were also divided into two levels as bidayet
mahkemesi (the court of first instance) and istinaf mahkemesi (the court of appeals).”
These regulations reflect the Ottoman state’s desire to transform and develop the
legal system step-by-step while keeping the social and political dynamics in

perspective.

2.5. Nizamiye Courts After the Establishment of the Ministry of Justice

The changes in the legal organization and promulgation of new codes and
courts after the Tanzimat reform rescript in 1839 culminated in the establishment of

the Adliye Nezareti (Ministry of Justice). Because the establishment and organization

87 Findley, “Mahkama”, 8.
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of nizamiye courts and restricting the authority of ser‘iyye courts took some time, the
foundation of the Ministry of Justice was extended over a period of time.”” The
promulgation of the “Islahat-1 Adlive Hakkinda Ferman-i Ali” (The Rescript on
Judiciary Reform) on 11 December 1875 (13 Zilkade 1292), initiated significant
changes. The archival sources begin to refer to the Ministry of Justice from 1876
onward.”* The nizamiye court organization also changed with the foundation of the
Ministry of Justice to some extent and it became systemized. The general structure of
the Nizamiye court system was formed of three judicial levels: the court of first
instance (bidayet mahkemesi), the court of appeal (istinaf mahkemesi) and the court

of Cassation (temyiz mahkemesi).

2.5.1. The Courts of First Instance

There were three levels of the Courts of First Instance: kaza (the district), liva
(the sub-province), and vilayet (the provincial center). In each of these units, there
was a court of first instance that heared cases in accordance with its hierarchical
status.” Ihtiyar meclisleri (the councils of elders) in villages and nahiye meclisleri
(the councils of sub-district) in sub-district examined and heared minor offenses,
which did not exceed one hundred and fifty kuruses and cases that a peaceful
settlement could not be achieved.”® However, Rubin claims based on his findings at
the British National Archives that these councils were not recognized as courts of
law proper and the agreements they facilitated could not be brought before the courts

. 9
as legal evidence.”’

Kaza Bidayet Mahkemesi (The District Courts of First Instance) examined the

civil and criminal cases that did not exceed five thousand kuruses without the

% Fatmagiil Demirel, Adliye Nezareti: Kurulusu ve Faaliyetleri (1876-1914) (istanbul: Bogazici
Universitesi Yaymevi, 2010), 31.

% Ibid., 31-2. Demirel gives the gregorian date mistakenly as 12 December.
% Rubin, Ottoman Nizamiye Courts, 34.
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possibility of appeal. The cases that exceeded this amount were examined open to
appeal. Because there were low numbers of cases in the districts, the same council
heared both the criminal and the civil sections, except in the Rumelian districts. The
District Courts of First Instance could hear cases from the councils of sub-districts
open to appeal. These courts could also place final judgments for misdemeanors or
minor offences (kabahat) of crime courts but their judgments for crimes of medium
severity (ctinha) were open to appeal. As for the court’s jurisdiction regarding civil
cases, they decided the cases that did not exceed five thousand kuruses but their
judgments regarding cases about real estate properties that had annual benefit of five
hundred kuruses were open to appeal.” In districts that lacked courts of commerce,
the courts of first instance addressed commercial disputes as well. In the late 1880s,

there were forty-seven specialized courts of commerce in the empire.”

The Courts of First Instance in Sub-provinces and Provincial Centers had an
equal status. They had civil and criminal sections. Each section had its own panel,
consisting of a president and two members. Additional clerks, assistants, and bailiffs
as needed assisted the panels.'”” However, these divided sections were united later
on. The president of the civil section, the naib, became the president (reis-i evvel)
and the president of the criminal section became the vice-president (reis-i sani). The

1 1h courts of

Ministry of Justice nominated and the Sublime Porte appointed them.
first instance that maintained the division between the civil and the criminal sections,

the president was a Ministry of Justice official.'”* The Courts of First Instance at

% Demirel, Adliye Nezareti, 147-148.

% Rubin, Ottoman Nizamiye Courts, 34.
" 1bid., 34. Demirel gives such a standard for the staff of the courts: 1 reis (president) + 2 aza
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(debt enforcer) + 2 miibagir (bailiff) + 1 miidde-i umumi muavini (vice public prosecutor) + mustantik
(investigating magistrate) in each section. (Demirel, Adliye Nezareti, 150)
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Sub-provinces and Provincial Centers could place final judgments for offences
(kabahat) of crime courts but their judgments for crimes of medium severity (ctinha)
were open to appeal. The cases that were open to appeal at the districts were
examined in the sub-provinces again remaining open to appeal. The Courts of First
Instance at sub-provinces could also hear cases from the district courts of first

. . .. 103
instance; their decisions were open to appeal.

The Ottoman Empire had huge territories that were governed from the center to
some extent. There always was a difference between the Dersaadet as being not only
“the administrative nerve center of the empire, but in its capacity as the city where
the sultans resided” and fasra (the provinces). The division between the center and
the provinces was reflected in institutionalized markers of prestige, namely, the

194 This division between the

establishment of first-class and second-class judges.
center and the provinces can be observed in the applications of nizamiye court
system, as well. Dersaadet Bidayet Mahkemesi (the Court of First Instance in
Istanbul) had a different structure than its equivalents in the provinces. It was divided
into three sections, namely the courts of first instance in Istanbul, Beyoglu and
Uskiidar. There was a president, two court members and one junior clerk (aza
miilazimi) at the court of first instance in Istanbul. The number of sections at the
courts had a higher number of sections in Istanbul in comparison to the provincial

105
courts.

2.5.2. The Courts of Appeal

The court of appeal is a place to request a formal change to a decision issued

106

by a court of first instance.  These courts would hear only the cases that were

already decided in the courts of first instance. As prescribed by the Code of Civil

1 Demirel, Adliye Nezareti, 151.
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“Ser’iyye Mahkemelerinde Temyiz ve Istinaf XIX. ve XX. Yiizyil.” Master Thesis. Marmara
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Procedure, litigants could appeal decisions of the lower civil courts in civil disputes
that involved the minimum amount of five thousand kuruses, or which pertained to
properties of a similar value.'”” There was a formal guideline for the appellate
petitions to follow. For instance, it was important to consider the time within which
to appeal — as determined by the law. For instance, the litigants were allowed to
appeal the judgment of a court of first instance in sixty-one days (thirty days after

1911) and they should appeal the judgment of a sub-district council in ten days.'*®

The provincial courts of appeal could be divided into civil and criminal
sections according to the size of the province. Each section consisted of one
president and four court members (two permanent and two temporary). The president
of the civil section in the provincial courts of appeal was the naib as reis-i evvel and
the president of the criminal section was reis-i sani nominated by the Ministry of
Justice and appointed by the Sublime Porte. The president of the provincial courts of
appeal that was not divided into two sections was naib (shari‘a judge) however
because the naib was also the president of ser‘iyye courts and had duties on the
administrative council, he could not attend most of the courts and the second judge
took his place. The provincial courts of appeal had the authority to hear cases that
came from the courts of first instance open to appeal and they could hear crime cases

1.!% The criminal

of medium severity (ciinha) but their judgment were open to appea
sections of the appellate courts also served as first- instance courts for homicide
(cinayet) that occurred in their respective sub-province, upon the recommendation of
an investigatory body called Indictment Committee (hey ’et-i ithamiye) and the public
prosecutor. A judgment about a murder case would be appealed only at the Court of

Cassation.''”

Each province was required to have a court of appeal but this was not possible
in practice. Because there was not a court of appeal in each province, going to

another province was time-consuming and expensive. This situation discouraged the
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litigants. The courts of appeal were abolished in 1924 because they delayed the
ruling process and increased expenses. The Court of Appeal in Istanbul (Dersaadet
Istinaf Mahkemesi) differed from its equivalents in the provinces. It was divided into
four sections for cinayet (murder), ciinha (crime of medium severity), hAukuk (civil)
and ticaret (commerce). The president of the murder section was reis-i evvel (the
first judge) and the presidents of other sections were reis-i sani (the second judge)

. 111
and each section had four members.

2.5.3. The Court of Cassation

With the foundation of the Ministry of Justice, Divan-1 Ahkam-1 Adliyye (High
Court of Justice) was abolished and Mahkeme-i Temyiz (Court of Cassation) was
established. ''* The task of the Court of Cassation was to reverse or to approve the
sentences of the courts of first instance and appeal after duly review.'" The court did
not revise the actual ruling of a lower court. If the Cassation Court found an
irregularity in a civil, commercial, or criminal court decision and hence reversed it
the case had to be retried in the same court that originally heard it or depending on

the agreement of both parties it was sent to another of the same instance for retrial.''*

The court consisted of a civil, criminal and petition sections. A civil section to
reverse or approve the certain sentences coming from the courts of first instance and
appeal; and a criminal section to examine sentences regarding crimes of low and
medium severities and examined sentences of murders ex officio. Istida dairesi (the
petitions section) was added in 1887. The task of this new section which was to
examine appellate petitions and decide whether they met legal requirements or not.
The civil and criminal sections had six members each and the petition section had

four members. ' There were head examining official (miimeyyiz), necessary number

"' Demirel, Adliye Nezareti, 168-161.
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2004), Osmanli Mahkemeleri, 214.
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of examining official and a court clerk present in the court. In order to be a member
of the Court of Cassation, it was required to be over forty years old and have served
as the president of court of first instance or have served as member of the court of
appeal for four years. The presidents of the Court of Cassation could only be selected
from among the members of the same court or from among the members of the
appellate courts. Both the members and the president were nominated by the

Minister of Justice and appointed by the Sultan.''

2.5.4. The Courts of Commerce

The Courts of Commerce that were a part of the Ministry of Commerce, were
put under the Ministry of Justice in 1875. There were several commercial courts in
the provinces and the imperial center. If the provincial courts of commerce were not
divided into land and maritime sections, it was composed of one president, two
permanent and four temporary members in addition to one or two junior clerk, one
head clerk, necessary number of court clerk and bailiff. In those provinces where
court of commerce was not established, the civil section of the courts of first instance
heared commercial cases on condition that there was a temporary commercial

member.'!’

The capital had its own unique arrangement: Birinci Mahkeme-yi Ticaret (the
First Court of Commerce) addressed disputes between Ottoman and foreign
merchants; each day was dedicated to merchants of a specific nationality. fkinci
Mahkeme-yi Ticaret (the Second Court of Commerce) addressed disputes between

Ottoman merchants regarding, commerce and bankruptcy.''®

Ticaret-i Bahriye
Mahkemesi (the Court of Maritime Commerce) decided the cases about maritime
commerce and addressed disputes that involved both Ottoman and foreign

merchants. The court should have a foreign member and a translator in disputes that

"6 Ekinci, Osmanli Mahkemeleri, 214.
""" Demirel, Adliye Nezareti, 186-189.
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involved foreigners. It was also an appellate court for maritime commercial cases.''’

The Ottoman legal organization underwent a gradual but fundamental
transformation in the Tanzimat era. A significant change in legal outlook that
influenced the new legal structure was the commitment to the idea of the equality of
all citizens before the law irrespective of their religious or sectarian identity. The
reforms sought, on the one hand, to eliminate the Muslims’ legal privileges and, on
the other, to bring its Christian subjects back under direct Ottoman state jurisdiction
who had become protégés of foreign states.'”” Consequently, the legists wrote new
codes according to their new perspective and the state established new courts that

protected the rights of all Ottoman subjects before the law equally.

A famous historian of the Reform Age, Carter Findley draws attention to the
change in the terms from nizam or nizam-name to kanun or kanun-name. However,
he thinks that the change in the terms does not obscure the continuity, at least as far
as the underlying legislative authority is concerned, between the reformist legislation
and the kanuns of earlier centuries. He thinks that “Rather, the two sets of terms are
nearly synonymous; and the designation of major political periods of the reform era
in terms of nizam or its derivatives is symbolic of the new shift in the historic
balance between kanun and sharia. The practice of referring to the new courts created
in this period as nizamiyye courts signifies that they were responsible for trying

cases under the new laws.”!?!

Another significant change after the Tanzimat was that the old courts had only
one judge while the new nizamiye courts had more. Although the court organization
underwent many changes during the nineteenth century, the basic concept remained
the same: the court consisted of several judges, both Muslim and non-Muslim
members from the local community, and was presided over by a professional judge

appointed by the imperial center.'*

"% Demirel, Adliye Nezareti, 194-5.

120 Quataert, The Ottoman Empire, 66.

121 Findley, “Mahkama”, 6.

122 Rubin, Ottoman Nizamiye Courts, 24-5.
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By the 1870s, these regulations covered subjects such as appointment by
examination, ranks, duration of terms of service, maintenance of systematic service
records, and—once again—salaries. While some of these concepts, such as
examinations and ranks, had long been known among the ulema, others were new.
Taken as a whole the regulations signify the evolution, here as in other branches of

. . .. . 123
government service, of essentially modern patterns of personnel administration.

The concept of separation between the judicial and the administrative powers,
which emanated from the French doctrine of the separation of powers, was stated in
the Ottoman provincial laws. However, the new councils were dynamic sites of
social and political interactions at the local level, involving the imperial government,
members of the local elite, and the wider population. Local notables served in both
judicial and administrative councils at the same time, while identifying the new
opportunities for exercise of power that were embodied in the new councils. The
tension between ideals and realities with regard to the concept of separation of

. . 124
powers persisted in later years.

123 Findley, “Mahkama”, 6.

124 Rubin, Ottoman Nizamiye Courts, 29.
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CHAPTER III

3. The Legal Organization in the Province of Yemen

3.1. A Short History of Yemen under the Ottoman Rule
Yemen was an important region for the Ottoman state for its role in the
protection of the Hijaz and especially for being located on the intersection point of
spice trade routes as well as having a shoreline on the Red Sea. The northern region
of Yemen where almost everything can be grown makes Yemen a fertile country. It
is known in the Ottoman sources as “Khitta-i Yemaniyye” means the lands of

12
Yemen.'®

It became a part of the Ottoman State for the first time in 1538 with the
initiatives of Hadim Siileyman Pasa, the governor of Egypt, during his campaign to
India. He organized Ottoman Yemen as a sanjak composed of Zebid and Aden and
laid the foundations of the Governorate of Yemen by appointing Mustafa Beg as
“governor and judge”.'*

Following their naval victory, the Ottomans besieged Ta‘iz by the year 1539
and San‘a by about 1547 after a prolonged siege. Then, San‘a became the capital of
Ottoman Yemen being the official residence of the governor-general, the first being
Ozdemir Pasa.'”’ During Ozdemir Pasa’s governorship (1549-1555), Yemen was
under full control. Due to its wide territories, Yemen was separated into two
provinces for a while but as a result of the conflicts between the governor-generals
and internal disturbances, the two provinces were united again. Because a stable
order could not be provided because of the rebellions between 1598-1635, the

administration of Yemen was gradually transferred to Zaidi Sheikhs.'**

125 Mustafa L. Bilge, “Agricultural and Industrial Development in Yemen during the Ottoman Era”, in
Proceedings of the International Congress: Yemen During the Ottoman Era: Sana’a 16-17 December
2009. Ed. Halit Eren. (istanbul: IRCICA, 2011), 21.

126 {dris Bostan, “Yemen” TDV Islam Ansiklopedisi, Vol. XXXXIII, 407.
'*"G. R. Smith, “al-Yaman” The Encyclopaedia of Islam, vol. XI: 273.

128 Bostan, “Yemen”, 408-9.
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Map 3.1. Map of Ottoman Egypt and Arabia During the Sixteenth Century'*’

After the withdrawal of the Ottoman army, the major force throughout the
country was the Qasimi dynasty that was composed of Zaidi Imams. The Qasimi rule
followed the administrative and financial structure established by the Ottoman state
in Yemen and the Ottoman officials and soldiers remaining in Yemen ranked in this
new administration. The Ottoman merchants also continued to shuttle around the
coasts of Yemen to conduct coffee trade.'*°

However, the Ottomans awoke and remobilized when they realized the British
demand to occupy the region and promote British commerce there by obtaining

permission to make a coal depot in Aden in 1839."*! The British colonized the port-

' Donald Edgar Pitcher, An Historical Geography of the Ottoman Empire, (Leiden: E. J. Brill, 1972),
142.

0 For a detailed information about the relations of Qasimis and the Ottoman state during the 18th
century, see. Ayse Kara, “XVII. ve XVIII. Yiizyillarda Osmanlt Yonetiminde Yemen ve Kasimiler
Dénemi”, (MA diss., Istanbul Universityi 2011).

' Caesar E. Farah, The Sultan’s Yemen: Nineteenth-Century Challenges to Ottoman Rule, (London:
I. B. Tauris, 2002), 120-130. For the confrontation between the Ottoman state and the British, see.

38



city of Aden in Yemen (bordering the Red Sea and the Indian Ocean) in 1839, and
the Ottoman Empire incorporated the highlands to the north in 1872."

The second arrival of the Ottomans to Yemen occurred when Tiirkce Bilmez
Bey revolted against Mehmed Ali Pasa, the Governor of Egypt, and entered Yemen
in 1833 with the soldiers gathered from Jiddah. Hodeida and Asir had been taken and
valis and mutasarrifs started to govern a part of Yemen under Ottoman
administration. Then, other parts of Yemen gradually came under the Ottoman

133
rule.

The Ottomans’ second move to the highlands, unlike their first, won effective
support locally and the Ottomans co-opted successfully local magnates, dominating
systems of inequality on their own ground and granting notables such titles of respect
as Pasa.134

Yemen became officially a province in 1871. Ahmad Muhtar Pasa, Yemen’s
first Ottoman governor in the modern era, repressed uprisings in Asir; took San‘a and
reestablished Ottoman authority. He transformed Yemen into an Ottoman province
militarily and administratively and made public improvements. He built a fortress, a
mosque and an imaret in San‘a as well as establishing a printing press. He also
installed a telegraph line between San‘a and Hodeida. Ahmad Muhtar Pasa and the
following governors maintained the peace for almost twenty years in Yemen.
However, administrative and financial problems led to another Zaidi rebellion
against the Ottoman government in 1895. Governor Hiiseyin Hilmi Pasa suppressed
the rebellion militarily in two years but at a very high cost to the Ottoman Treasury.
In order to establish an enduring peace in Yemen, Ottoman governors attempted to
make some reforms. Meanwhile Sultan Abdulhamid II invited a committee
consisting of ulama and notables from Yemen to Istanbul to discuss reforms needed
in Yemen. Differences of opinion within the committee and later a reshuffle in high

government positions undermined the reform plans and the effectiveness of the

Caesar E. Farah, “Anglo-Ottoman Confrontation in the Persian Gulf in the Late 19th and Early 20th
Centuries”, in Proceedings of the Seminar for Arabian Studies. Vol. 33, pp. 117-132; For the British
plans to build coal depot in Aden, see Robin Bidwell, The Two Yemens, (Essex: Longman, 1983), pp.
30-32.

12 Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim Society,
(Berkeley: University of California, 1996), 8.

133 Bostan, “Yemen”, 410.

13 Paul Dresch, A History of Modern Yemen, (Cambridge: Cambridge University Press, 2000), 4-6.
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attempted reforms. Yemenis’ displeasure of Ottoman rule in some regions

persisted.'*
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Map 3.2. Ottoman Map of the Province of Yemen, 1908.

Imam Yahya who enjoyed the allegiance of the Zaidi population in the north,
then successfully challenged Ottoman authority. At the end of 1910, Yahya blocked
the Hodeida-San‘a road and declared a holy war against the Ottomans. The
government responded by dispatching a major force under the command of Ahmed
Izzet Pasa that set out from Istanbul in February 1911. This force failed to overcome
Yahya. In October 1911, the Ottoman government signed an agreement with Imam
Yahya. This agreement did not only give a measure of autonomy and made financial
concessions to Yahya in exchange for his termination of hostilities and pledge of
loyalty to the sultan. It also allowed him to apply Zaidi legal practices free of
government judicial controls. *° The agreement left to Imam Yahya the
administration of San‘a and the mountainous regions populated by the Zaidis mostly.

In return, Imam Yahya pledged not to make an agreement with any foreign country.

135 Bostan, “Yemen”, 410-11.

% Hasan Kayali, Arabs and Young Turks: Ottomanism, Arabism and Islamism in the Ottoman

Empire: 1908-1918. (Berkeley: University of California, 1997), 145.
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Imam Yahya also had to relinquish the title of the “commander of Muslims”
(amiru’l-mu’minin) that he had adopted. In return, the Ottoman government agreed
to pay him 20,000 Ottoman gold coins annually."”” The peace thus established
continued throughout World War I and Imam Yahya helped to fulfill the needs of the

Ottoman army during the war. '**

3.1.2. Provincial Administration in Yemen in the Nineteenth Century
Back in 1871 Governor Ahmed Muhtar Pasa began to organize the necessary
administrative and supervisory mechanisms in Yemen’s center, sub-provinces,
districts and sub-districts and to establish municipal councils in its major cities in
accordance with the Law of Provincial Administration. He appointed officials from
the Sublime Porte to these units."”” Many educational institutions were established in
Yemen such as primary (ibtidaiye), secondary (riisdiye), and high schools (idadiye),

craft (sanat) schools, and teacher (muallimin) schools.'®

The Ottoman state paid
attention to healthcare services as well because of the presence of a large number of
Ottoman troops in Yemen as a consequence of the ongoing tensions with rebellious
elements of the population, security issues, and political instability. The Seventh
Imperial Army was stationed in San‘a. Numerous hospitals were built for the
treatment of soldiers and other military personnel who were wounded in combat and
these hospitals were provided with specialist doctors and necessary drugs.'*'
However, the Ottoman state had difficulty in establishing his governonance in
Yemen, thus, Abdulhamid II requested memorandums from governors, military

officers and officials about Britain’s activities, the tribes, and the political,

eographical, economic and social conditions in Yemen.'*? One of the problems
geograp p

7 Bostan, “Yemen”, 411. For the document of the agreement, see Appendix F.

8 Metin Ayisigi, Maresal Ahmet Izzet Pasa: Askeri ve Siyasi Hayati, (Ankara, TTK, 1997), 45.

39 Abdulkerim Al-Ozair, “Osmanli Devrinde Yemen’de Mahalli Idare (1266-1337/1850-1918)”,
(Phd. Diss, Marmara University, 2000), 127.

0 Ibid.,159. For the list of schools in the sub-provinces of San‘a, Hodeida, Taiz and Asir, see. al-

Ozair, “Osmanli Devrinde Yemen’de Mahalli Idare (1266-1337/1850-1918)”, 159.
141 Al-Ozair, “Osmanli Devrinde Yemen’de Mahalli idare (1266-1337/1850-1918)”, 160.

"2 Mustafa Oguz, “I. Abdiilhamid’e Sunulan Layihalar” (Doktora Tezi, Ankara Universitesi, 2007),
164.
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highlighted in these memorandums is the administrative weakness and the
incompetency of the governors in charge. Increase in bribery and corruption of the
government officials, the inadequacy of their salaries and delays in the payment of
their salaries were a few of the other problems expressed in these documents.
Governor Osman Nuri Paga (1887-1889) began to act independently and established
an administrative system in the province that contravened Ottoman policies. The
Yemenis disliked him for his unfair arrests, illegal appointments and transfers, and
oppression of sheikhs.'*’

The president of the appeal court in Yemen, Muhammed Hilal Efendi,
described the administrative disorder of the villages and indicated how the village
headmen (mukhtars) embezzled state assets. Most of these headmen denied the
accusation against them when the government put pressure on them but continued to
oppress people after gaining favor with district governors and caused many
problems.'*

Hasan Halid stated that unqualified people took office in Yemen and artisans
and lower-class people who behaved contrary to the government principles and the
security of local administration took charge as policemen (zaptiye). On the other
hand, persons who had dignity, integrity, public credibility, and sense of honor were
not employed as police officers. Thus, because of such lower class people who
bothered elites and gentry, those local elite people resisted to the Ottoman
government and acted like bandits.'*

The most important problem mentioned in the memorandums other than the
administrative disorder was the problem of tax arrears (bekaya) and inability to
collect taxes in full. The central government could not establish an bureaucratic
financial administration in the countryside to collect the taxes effectively, and thus

relied on locally influential people working as tax farmers (miiltezim). Officials of

'3 1. Siireyya Sirma, Belgelerle II. Abdiilhamid Dénemi, (Istanbul: Beyan Yayimnlari, 2000), 59.

4 fdris Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Iki Layihas1,” Osmanl
Arastirmalari/Journal of Ottoman Studies, (Istanbul: Enderun Kitabevi, 1982, vol: 3), 304.

'"Y.E.E. 143/29, 1318/1900. “Vilayetde miistahdem zabtiyelerin her ne fikre mebni ise hikmet-i
hiikimete muhalif ve te’min-i idare-i mahalliyenin vaz‘iyeti sahihasina miibayin olarak esnaf ve esafil
giirthundan intihdb edilmis olmasiyla erbab-1 haysiyet ve ndmusdan olan mu‘teberan-1 ahéliden bir
ferdin bile bu silkde istihddm olunmamasi ve esafil giirGhunun su siretle hitkkimete alet olarak esraf
ve mu‘teberan-1 ahaliye musallat olmalar1 yiliziinden erbab-1 haysiyet mugber kalip hiikimetden
tebailid etmis ve ba‘zilar1 dahi tarik-1 sekaveti ihtiyar etmeye mecbur olmusdur.”
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the central government were not eager to serve in Yemen, which was thought to be
unsafe and having difficult living conditions. This situation forced the government to
engage local notables, sheikhs and village headmen (muhtar). The business of tax-
collection went out of control and the consequent irregularities damaged the
established notions of justice. Only half of the levied taxes could be collected from
people and the rest remained in arrears (bekaya). The reason for this dramatic rise in
tax arrears every year was not the excessiveness of the tax burden but its unjust
collection and the sheikhs’ misconduct. People were unable to discharge their debts
although they paid one and a half times or twice the amount of tax that the
government imposed on them. By this way, both the Treasury and the tax-paying
subjects ran into difficulty.'*

In Yemen and Hijaz the government ran into difficulties in the implementation
of the provincial law because of their remoteness and largely tribal populations.'*’
Ismail Rahmi was one of the officials who referred to the necessity of drafting new
administrative regulations designed specifically for Yemen. According to Ismail
Rahmi, although there was an industrial and commercial development to some extent
in some parts of the Ottoman lands, this development was not very evident in
Yemen. The trade was limited to foreigners and to foreign goods. Thus, he suggests
that the government should consolidate and increase the moral and material loyalty
of Yemeni people to the state by adopting a specially designed administrative
regulation for Yemen considering these requirements.'*®

The provinces that were far from the center and that had problems because of
their social structure were the most difficult to communicate with. Yemen was one of
these provinces that did not have a regular postal service (muntazam postasi

1."*° For example, Muhammed

bulunmayan vilayat ve elviye-i gayri miilhaka) in 191
Hilal Efendi, mentioned the difficulties in communication by telegram between

San‘a and Istanbul stating that a telegram sent from Dersaadet could not directly

"¢ YEE. 9/12, 23 Agustos 1307/04 Eyliil 1891.

"7 Yakup Akkus, “Osmanli Tasra Maliyesinde Reform: Merkez-Tasra Arasindaki Idari-Mali Iliskiler
Ve Vilayet Biitceleri (1864-1913)”, (Doktora Tezi, Istanbul Universitesi Iktisat Fakiiltesi Iktisat
Bolimii, 2011), 64.

8 YEE. 11/15. 27 Kanun-1 evvel 1320/9 January 1905.

149 Akkus, “Osmanli Tasra Maliyesinde Reform”, 217.
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reach San’a but was received in British-controlled Aden first and then dispatched to
San‘a on foot. This journey took almost a month. In order to prevent such a waste of
time and to reduce the problems that stemmed from miscommunication, he proposed
the setting up of a telegraph line between Istanbul and Aden via the telegraph line in
Hodeida and thus, to provide direct communication with San‘a."™

Evidently, the Provincial Law of 1871 could not be implemented in Yemen for
its special conditions and thus, the desired administrative organization could not be
accomplished. Memorandum writers recommended the following solutions to
overcome these problems, including the tax collection problems indicated above:
Conducting censuses and cadastral surveys as soon as possible; restoration of the
security destroyed by rebellious tribes and leaders; the appointment of conscientious
and reliable people instead of selfish, corrupt and incompetent ones as tax collectors;
extension of telegraph lines and roads to facilitate communication and transportation,
levying taxes at rates compatible with agricultural and stockbreeding capacity of
every region in Yemen; introduction of efficient and effective methods of tax
collection and drafting an administrative regulation (nizamname) specially designed
for Yemen. In conclusion, one can argue that while the conditions and problems in
Yemen made the implementation of a centralized provincial administration difficult,

this difficulty aggravated the problems.

3.2. The Legal System in Yemen Before the Ottoman Rule

Various authors estimate Yemen’s population to be around 3 to 6 million
people in the nineteenth century. Almost all of this population was Muslim."”' Sharia
law was valid in the province, where most of the people were affiliated with the
Shia-Zaidi doctrine (madhhab) and the most of the rest with the Sunni-Shafii
doctrine.'”* Sharia law was in effect during the first and the second periods of the

Ottoman rule and during the Qasimi period under the rule of Zaidi Imams. Since the

150 Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Tki Layihas1”, 305.

I'1bid., 313. Different authors’ estimates of Yemen’s population to the end of the nineteenth century

are as follows: Muhammed Hilal: three million (7a); A. Ziya: 2,452,150, including the region of Asir
(vr. 2b); Hasan Kadri: two and a half million; H. Halid: four million (Muslims); and M. Emin Pasa: up
to six million (1b).

152 Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Tki Layihas1”, 316-7.
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Yemenis embraced Islam, they accepted and upheld shari‘a as the basis of justice.
However, it is not possible to say that there was a systematic and fully organized

legal system.

When a civil or a criminal case occurred, people applied to the local fugaha for
the settlement of the case in the absence of a precisely defined judicial system. '
The fugaha “made their rounds” in the sub-districts and villages. The fuqaha of the
region would solve cases relying on the Shari‘a and the customs and customary
procedures of the region. However, the implementation of judgments could be a

problem probably because of inoperative executive organs.'>*

When both parties of a conflict (or in a case) assented to the judgment of the
faqih, there would be no problem. When this was not the case, the intervention and
mediation of a sheikh or tribal leader might have been necessary. For example, if one
or both parties do not assent to the judgment, resist it, and not do what it requires, the
sheikhs and peacemakers would step in and the fugaha would intervene for the
execution of the judgment. As a result of the involvement of peacemakers in the
case, the parties sometimes agreed on the shari‘a. However, the power of the sheikhs
and the tribal leaders generally remained inadequate and their efforts for
peacemaking and reconciliation achieved no results. In such cases, when the two
parties could not come to an agreement or did not recognize the judgment, the
judge’s decision could not be implemented and the conflict between the parties
would be prolonged and might result in murder. If the parties in such unresolved
disputes were members of different tribes, then the case would acquire tribal
proportions and the hostility between the two parties would transform into hostility
between the tribes. If the two parties came from the same tribe, this time, the case
would involve their families and relatives and the dispute would turn into hostility

between families.'>’

'3 Fuqaha (s. faqih): Islamic jurists.

154 Vehbi, “Yemen Kavanin-i Atikas: ve Cedidesi” in Yemen Salnamesi 1299, 31. Hamid Vehbi was
the author of San ‘a newspaper and he republished a collection of his writings that appeared in San ‘a

on judicial issues in Yemen in the 1299 [1882] Yearbook (Salname) of Yemen.

155 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 32.
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As a consequence of the absence of an official institution holding the power of
enforcement to maintain justice, there existed a status of endless hostility and quarrel
between the tribes, neighbors and families. A fight among a family or tribe would
cease only when an incursion or attack from outside occurred. They would suspend
internal hostilities and unite against the external enemy. After fighting off the attack,
the temporary alliance would cease and they would return to their internal

hostilities.'®

The judiciary relations worked in such a manner in almost all parts of Yemen
according to Hamid Vehbi, the columnist of the San ‘a newspaper. However, Hamid
Vehbi does not mention the existence of qadi in Yemen but we learn from an
important explorer of Arabia that there was qadi.”’ The Yemeni Imam hosted
Carsten Niebuhr in July 1763 and Nieburh’s observations gave an idea about the
legal practices in Yemen before the Ottoman rule. He writes that justice was the
responsibility of the gadi and, Niebuhr thought, was generally honestly administered.
The gadi of San‘a, not the Imam, gave judgment in major cases."”® Thus, it seems
that Hamid Vehbi might be exaggerating as if the justice system was rambling in
Yemen. It is crucial to consider Vehbi’s narrative in the context that he wanted to
show a need for the Ottoman judicial organization. This is probably the reason that
he did not mention about the existence of qadi and his role in Yemen. Still, if we
consider the political weakness of the Zaidi state, we can think of that qadi was not

much powerful throughout the region.

3.3. The Ottoman Court Organization in Yemen: Early Practices

Once the Ottomans reasserted their sovereignty in Yemen and decided to
integrate it into the empire more effectively, they declared it a province and began to
implement the reformed system of Ottoman provincial administration there. The

judicial organization that was in place in all other provinces had to be applied in

136 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 32.

7 Qadi means “judge” in Arabic, but in Yemen the word also refers generally to educated individuals

of other than sayyid (descendant of the Prophet) background. (Messick, The Calligraphic State, 283)

158 Robin Bidwell, The Two Yemens, (Essex: Longman, 1983), 27.
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Yemen as well. The government appointed Ahmed Muhtar Pasa as the first Ottoman
governor of Yemen in 1871. He introduced the necessary military and administrative
reforms, quelled rebellions and maintained the Ottoman penetration into Yemen. He
also took measures and made some arrangements in order to regularize the legal
procedure. For instance, he announced that personal hostilities and blood revenges
that occurred when disputing parties did not assent to a judicial decision concerning
their differences ought to stop; otherwise, the government would treat all vengeful
acts in such situations as crimes subject to capital punishment irrespective of possible
justifications. Ahmed Muhtar Pasa’s announcement had been effective to some
extent but fights and murders resulting from vendettas continued to occur probably

. . . 159
less than in previous periods.

Ottoman writers generally accept that the Ottoman administration should be
compatible with the customs and dispositions of the local community, taking into
consideration the local practices and laws when establishing a new judicial order. It
was particularly a Hamidian policy to consider different features of local people and
to adapt the central system to the local conditions. Abdulhamid II and the officials of
his era realized that it was not possible for the state administration to work
effectively in a province without understanding the local traditions and expectations.
For example, the people of Yemen were accustomed to taking their cases to a faqih
who gave a non-binding opinion, thus, they could not be expected immediately to get
used to the new judicial order where judges reached binding decisions. Therefore, the
Ottomans decided not to totally implement the new judicial organization in Yemen

and instructed the court officials to be moderate and to interpret the laws flexibly.'®

It was also a state policy to consider the former conditions when establishing a
new judicial order. For instance, the Ottomans made an effort to incorporate the
fugaha into the new legal order, for the fugaha used to handle legal cases in Yemen
and were its legal authorities. Some of the fiugaha who had a reputation for their
good knowledge of shari‘a-based law were appointed to the position of niyabet and

others were appointed to membership of the courts. Being appointed as members of

159 Vehbi, “Yemen Kavanin-i Atikas: ve Cedidesi” 33.

10V ehbi, “Yemen Kavanin-i Atikasi ve Cedidesi” 34.
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the courts honored most sheikhs who played an active role in the region.'® Because
of this tactic, local leaders and notables had the opportunity to work in civil service
positions in the new Ottoman order. This policy might mean that the government
sought not to push away the local notables from the system but integrate them into it.
Simultaneously, the government wanted to eliminate the possibility of the rise of
fuqaha as an alternative source of authority by integrating them into its own system.
Furthermore, the help of the local officials who knew the dispositions and nature of
the region and its people would facilitate the work of the Ottoman administration.

Thus, it was beneficial for both parties.

3.3.1. The Establishment of the Nizamiye Courts

Although the exact date of the establishment of the nizamiye courts in Yemen
could not be determined, apparently the government initiated their organization as
soon as Yemen became a province. According to the provincial yearbooks (vilayet

salnameleri), naibs were appointed to Yemen beginning in 1871.'%

However, the
foundation date of the first court could not be confirmed. Hamid Vehbi described in
detail the implementation of the organization in the 1881/82 Yearbook but did not
provide dates. According to the information found in that yearbook, the government
established first instance courts and appeal courts in the districts, sub-provinces and
the provincial center. The courts’ structure improved gradually. There existed also
ser ‘iyye courts under the presidency of a naib. The names of the naibs appointed to

these courts between 1871 and 1887 are shown in Table 3.1 below.

16! Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 33.

2 Yemen Salnamesi 1306. After the establishment of Yemen as a province, naibs were appointed to

the provincial center and the sub-provinces of Hodeida, Asir and Taiz. For the list of naibs, See
Yemen Salnamesi 1306, 34-35.
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Naibs of the
Provincial Center

Naibs of Hudeyde
Sanjak

Naibs of  Asir

Sanjak

Naibs of Taiz

Sanjak

Ekve’ Efendi Sidk1 Efendi Tevfik Efendi 287- | Yahya Efendi
290 288-289
288-290 287-290
Abdullah  Efendi | Emin Efendi Rasih Efendi Abdullah Efendi
290-291 289-289
290-291 290-292
Sidk1 Efendi Hulusi Efendi 291- | Avni Efendi Abdulgani Efendi
294
291-292 292-295 289-291
Ali Riza Efendi | ‘Arif Efendi Ragib Efendi Sidk1 Efendi
292-294 291-294
294-295 295-296
Hulusi Efendi 294- | Hayri Efendi Tahmas Efendi | Said Efendi 294-
296 296-298 296
295-298
Ekve’ Efendi 296- | Siileyman Efendi | Abdullah  Efendi | Ahmed Pir
296 298 (by proxy) 298 (by proxy)-299 | Efendi
296-299
Birinci Efendi | Nuri Efendi Halil Hulusi Efendi | Yahya Efendi
296-301 299-303 299-299 (by
298-
proxy)
Ahmed Hamdi | Siileyman Ruhi
Efendi Efendi
301-304 300-

Table 3.1: The list of naibs in the provincial center and sub-provinces.'**
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He is at the same time mufti of the region.

164 Yomen Salnamesi 1304-1306.
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As in all provinces, the ser iyye courts and the office of niyabet continued to
exist in Yemen. The naibs were educated in the law school in Istanbul, advanced in
their career gradually and reached the level/rank of court presidency. The public naib
resided in San‘a, the center of the province. The deputy naibs, who worked under the
public naib, resided in the sub-provinces, districts and sub-districts.'® In contrast to
the previous system, there was a hierarchy of judges, as the top of the hierarchy was
the naib of the provincial center and others were subordinated to him. There was a
parallel between the court organization and administrative organization actually. For
instance, the hierarchy in the Ottoman district administration paralleled that of the
hierarchy between the judges in the judicial organization, as a district director
(kaymakam) was at the top and all other sub-district officers (muiidir) were
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subordinated to him. > This was a modern organization becoming valid in the

nineteenth century over all provinces.

There were ser Tyye courts in every sub-district under the presidency of a naib
chosen from among the local fuqaha, approved by the niyabet of the sub-province
and appointed by the government. The sub-district courts heard and adjudicated the
cases that came before them according to shari‘a and tried to settle differences
peacefully, through the reconciliation of litigants (sul/h). These courts did not have
permanent members working with the naibs. However, the cases were heard before a
gathering of local sheikhs when need be. The place of appeal for these courts was the
courts of district and/or sub-province. However, litigants rarely appealed the types of

cases heard in sub-district courts.

Likewise, there was a naib in each district chosen and ratified by the niyabet of
the provincial center from among the local fuqaha and appointed by the Chief
Jurisconsult (seyhiilislam). The district naibs as well heard the cases that came before
them according to shari‘a and tried to settle difference peacefully through
reconciliation. The judges in the sub-districts and districts heard only civil cases. If
there occurred a homicide case, the application would be made to the sub-province

enters, where authorities inform the provincial center about the case and request the

195 Uthman, al- ukm al-Uthman fi ‘I-Yaman 1872—1918, (Cario: al-Maktabat al-Arabiye, 1975), 419.

1% Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim Society,

(Berkeley: University of California, 1996), 190.
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provincial center to do the necessary.'®” As in the sub-districts, the cases settled in
the district courts rarely came before the courts of the sub-province centers for

appeal or retrial.

Because some people did not have the means to travel to the district and sub-
districts to apply to the courts, there were some jurists called “me ‘mun” among the
appointed naibs who “made their rounds” to the district and sub-districts to hear
cases. Sometimes the cases were heard by one of the fugaha upon the common
agreement and application of the litigants.'®® In order to exert at least some influence
over judicial affairs in the hinterland, some nizamiye judges had to cooperate with
“me ‘mun fuqaha” especially in the rural areas. '® On the other hand, the naibs of the
sub-districts sometimes traveled to villages to register the estates of the deceased or
to draft a contract or agreement for people’s important transactions.'’® The
hierarchical and bureaucratic structure of the court organization in the provincial

center, San‘a is shown in the figure below.

7 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 36. “cinayete miiteallik mevadda sancak
merkezlerine miiracaat ve oralardan merkez vilayete arz-1 keyfiyet ile vilayetce icabi icra kilinmakda”

1% Ibid., 35.

' Thomas Kuehn, Empire, Islam, and Politics of Difference: Ottoman Rule in Yemen, 1849-1919.
(Leiden: Brill, 2011), 108.

170 Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Tki Layihas1”, 312.
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Figure 3.1. The Court Organization in the Province of Yemen in 1879

The most significant novelty for Yemeni people about the Ottoman court
organization was the concept of the appeal court. It was a new concept because prior
to the introduction of new Ottoman regulations, people were not much familiar with
appealing to the judgments though they could apply to other fugahas to retry their
cases. The state established a court of appeal located in the capital; San‘a and this
court presided over all other courts. This court was charged with reviewing the
decisions of the first instance courts of the sub-provinces. It was possible to take the
decisions of the San‘a court could be taken from San‘a to Istanbul for appeal and
cassation. The existence of the appeal court undercut the sanctity and finality of the
judge's word, opening the door to continuing reinterpretation of decisions.'”' The
concept of appeal was the most difficult one for Yemeni people to adopt and become

accustomed to.

The president of the provincial appeal court in the center was the naib who was
also the shari‘a judge of the provincial center and he was appointed to the presidency

of the appeal court by the sultan’s decree. The members of the appeal court were

"' Messick, The Calligraphic State, 190-91.
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chosen and appointed from among the fagihs. After the separation of the civil and the
criminal sections of the appeal court, the naib became the president to of the civil
section and a president came from Istanbul to take charge of the criminal section.'”
Muhammed Hilal Efendi, the former naib of Hama, was appointed to the presidency
of the Criminal Section of the Appeal Court in the provincial center on 5 September
1879."” In addition, Mehmed Hilmi Efendi, the former naib of Oltu, became the
public prosecutor (miiddei-i umumi) of the same court on the Grand Vizier, Arifi
Pasa’s request.174

It is usually thought that the Ottoman state introduced multiple judges and the
office of public prosecution to the Islamic legal system. The presidency of the
criminal section of the appeal court was the highest judicial position in the court
organization. Having multiple judges ranked in a hierarchical order was an
introduction of Ottoman legal institutions in Yemen. According to Messick it made
inroads to “the essential oneness of the judicial presence, fracturing the unitary
quality of the judge’s face and voice” in an open court called muwajaha.'”

It is also usually thought that the Ottomans introduced the office of public
prosecution to Islamic law. Schacht’s claim that there was no office of public
prosecution in classic Islamic law implies that the Ottomans introduced this concept
as well into Yemen.'’® Schacht qualifies his assertion in two ways. The first concerns
the role of the Islamic judge, the qadi, who had a range of “public” responsibilities as
the “guardian of those who have no other guardian,” orphans, for example, and for
“public welfare in general”. Both of these areas of public responsibility inherent in
the Islamic judgeship were built into the mandate of the new Yemeni niyabet. The
second qualification concerns a distinctive Islamic concept, hisba, and the public

official embodying the concept, the muhtasib. For Schacht, the activities of the

172 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 33-36.
'3 1 DH. 790/64194. 23 Agustos 1295/ 4 September 1879.
741 .DH. 790/64194. 24 Agustos 1295/ 5 September 1879.
7> Messick, The Calligraphic State, 191.

17 Joseph Schacht, An Introduction to Islamic Law, (Oxford: Clarendon Press, 1982), 189.
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muhtasib constitute, in practice, an office of public prosecution.'”” Rubin points to
the fact that the appointment and dismissal of public prosecutors were subject to
imperial decrees (irade-i seniyye), which in itself indicates the importance central

administration attributed on these offices.!”®

It is also remarkable that the legal
opinion of public prosecutors had a special weight in court cases because of being a
representative of state authority not only a jurist.'”” Thus, although the new Ottoman
judicial organization did not seem to conflict with Islamic law in essence, it was a
deviation from the classic tradition and there might be need for people to become
accustomed to the new system.

The civil section of the appeal court was composed of two members in 1880-

180

81: a junior clerk (aza miilazimi) and two clerks. ™ In the criminal section of the

appeal court, there was one head-clerk in addition to the staff of the civil court.''
There were two court members, namely a head clerk and two clerks in the civil
section, ™ while there were two members, a junior clerk and two clerks in the

8 The first instance courts were

criminal section of the first instance court.
composed of two to four members working under the presidency of a naib. The first
instance courts were established in the sub-province of Ta‘iz, Hodeida and Asir.

These courts were later separated into civil and criminal sections.'® These early

""" Brinkley Messick, “Prosecution in Yemen: The Introduction of the Niyaba”, International Journal
of Middle East Studies, Vol. 15, No. 4 (Nov., 1983), 510.

178 Rubin, Ottoman Nizamiye Courts, 137.

17 Ibid., 142.

%0 Yemen Salnamesi 1298, 93. The civil section of the appeal court: Two members: Seyyid ismail bin

Mubhsin Ishak Efendi and Seyyid Ali bin Abdurrahman Efendi. Junior Clerk: Abdullah Efendi. Two
clerks: Abdi Efendi and Seyyid Ahmed Efendi.

"1 1bid., 93-4. The criminal section of the appeal court: Two members: Seyyid Mehmed bin Hiiseyin

bin Ishak Efendi and Kad1 Ismail Cafer Efendi. Junior Clerk: Seyyid Mehmed es-Sami Efendi. Head
clerk: Hamdi Efendi. Two clerks: Yaver Efendi and Ali Cum’a Efendi.

"2 1bid., 94. The civil section of the first instance court: Two members: Seyyid Yahya bin Mehmed
Mansur Efendi and Seyyid Hiiseyin bin Kasim Fayi’ Efendi. Head clerk: Seyyid Mehmed Efendi.
Two clerks: Seyyid Hiiseyin Saldh Efendi and Ahmed Muhtar Efendi.

'3 Ibid., 94. The criminal section of the first instance court: Two members: Seyyid Abdullah bin
Ahmed Efendi and Seyyid Mehmed bin Mehmed Sadik Efendi. Junior Clerk: Seyyid Hiiseyin Fayi’
Efendi. Two clerks: Seyyid Ahmed Efendi and Riistem Efendi.
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developments indicate that the Ottomans were determined to apply the court system
they had in other provinces in the Province of Yemen as well. They managed to fully
establish the first instance and appeal courts in the center as in other provinces. The

court organization in the sub-provinces is shown in the figure below.

Provinces:

Taiz,
Hudeyde,
pe/s
The First v
Instance seriyye
Courts
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N

Figure 3.2. The Court Organization in the Sub-Provinces.'"

The first instance court in the center operated under the presidency of a reis-i
mahsus appointed by the sultan’s decree. The naibs appointed by the Chief
Jurisconsult (seyhiilislam) presided over the first instance courts established in the
sub-province centers. These naibs had a dual role. In addition to being naib of the

ser‘iyye courts, they served as presidents of the nizamiye courts. Thus, they

134 Yomen Salnamesi 1 298, 98: The sub-province of Taiz: Naib Hact Ahmed Pir Efendi, two members
each in civil and criminal sections of the first instance court and a court clerk in the civil section; 100:
in the sub-province of Hodeida: Naib Abdulhamid Hayri Efendi, the criminal section of the first
instance court: Reis-i sani Abdullah Niyazi Efendi and four members; 103: the sub-province of Asir:
Naib Remzi Efendi, two members each in civil and criminal sections of the first instance court.

'%5 The Naibs also presided over the first instance courts.
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adjudicated sharia trials as much as they heard the cases according to the nizamiye
law in the nizamiye courts composed of members, chosen and appointed from among

the local scholars and other notable people.'™

Upon the request of Ahmed Cevdet Pasa, the Minister of Justice at the time,
Miinib Efendi, the former head clerk of the Hodeida Council of Appeal, was
appointed to the criminal section of the central first instance court as vice president
(reis-i sani) in 1880. Necib Efendi, the former head clerk of the appeal court, was
appointed to the criminal section of the central first instance court as vice public
prosecutor (miiddei-i umumi muavini)."*’ In addition, Abdullah Efendi was charged

with the task of presidency in the civil section of the first instance court.'*®

Furthermore, the government decided to establish a commercial court in
Hodeida in view of its special situation. Hodeida was a port-city carrying a great
portion of Yemen’s exports and imports. Much commercial litigation and other legal
transactions occurred in Hodeida. Its first instance court was unable to bear that
heavy a workload or handle transactions that went beyond its normal sphere of
authority. The Commercial Court in Hodeida was established on 21 January 1881. It

consisted of a president, a member, a court clerk and a janitor.'®

Not only the existence of the appeal courts and the multiple judges but also the
diversity of the court staff was a new one for Yemen. While the Yemeni people
applied only to a judge, they were the objects of different types of officials in the
new courts. This staff was categorized according to the grade of position, duty, age,
salary etc. Local court functionaries were organized in ranked grades—head
secretary, second, third, and so forth—in accord with a preexisting bureaucratic plan.

In this bureaucratic structure, “age, educational attainment (associated with

1% Yemen Salnamesi 1298, 89. For the dual role of naibs being the president of both ser’iyye and

nizamiye courts, See. Jun Akiba, “From Kadi to Naib: Reorganization of the Ottoman Sharia
Judiciary in the Tanzimat Period.” Frontiers of Ottoman Studies: State, Province, and the West. Vol.
1, ed. by Colin Imber and Keiko Kiyotaki (London and New York: I.B.Tauris, 2005): 43-60.

871 DH. 799/64797. 27 Mart 1296/ 8 April 1880.
88 Yemen Salnamesi 1298, 89.

"1 DH. 66275. 9 Kanun-1 sani 1296/21 January 1881; Osmanli Arsiv Belgelerinde Yemen. Project
Supervisor: Yusuf Sarmay. Eds. Miimin Yildiztas, Sebahattin Bayram, Yildirrm Aganoglu. (Ankara:
Osmanli Arsivi Daire Baskanligi, 2008), 42-43.
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examinations and attestations), procedures for appointment, trial periods and
inspections by superiors, rules about time in service and seniority, eligibility for
promotion, transfer and retirement, and an array of position specific duties” came

into play in the organization of court staff. '*°

The establishment of the courts occurred through a process. The special
conditions of the province necessitated some alterations and adjustments in the
original plan in the process of its application. The information given above indicates
that this process began right after the decision to incorporate Yemen into the
Ottoman state’s reorganized system of provincial administration. The officials
appointed to the new judiciary positions heard and decided legal cases according to

both ser‘i and nizami rules as in the other provinces.

3.3.2. The Abolition of Some Court Units

However, the court organization established in the provincial center, sub-
provinces and in some districts did not always function effectively. For example, the
inhabitants of the regions outside of the major urban centers such as Hodeida and
San‘a continued to solve their civil or murder cases in two ways. They would apply
to the nearest faqih in order not to travel to the courts or they would apply nowhere
and take the law into their own hands to avenge the harm inflicted on them —as they
did in earlier periods. Some “barbaric” tribes (vahsi olan bazi kabail) would even
refuse to apply to the official courts because the courts did not accommodate or take
into account their customs and traditions, which they were keen to preserve.””' As a
result, people’s access to justice would be compromised and hostilities and fights
would increase. This situation would make it even more difficult for the government

to establish security and order while trying to consolidate its authority in Yemen.

10 Messick, The Calligraphic State, 188.

1 Vehbi, “Yemen Kavéanin-i Atikast ve Cedidesi”, 34. “Bir de pek vahsi olan bazi kabdil her seyden
ziyade ‘orf ve te‘amiil-i kadimlerinin muhafaza ve vikdyesi gayretinde bulundugundan iilfet ve
‘adetlerine muvafik teshilat ve mu‘amelata miisdade olunmayacak olsa hiikkdm ve hiikkam-i
resmiyyeye miiracdat etmekden biitiin biitiin ferdagat ederek izda-i hukuk-1 ndsa sebebiyet verilecegi ve
bundan dolayr beynlerinde husiimet ve ciddlin tezdyiid ve tekessiiriiyle asayis ve emniyet-i vilayete
hal-i tari olacagi emr-i mecziimdur.”
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Therefore, the Ottomans took into consideration the demands and customs of
the people instead of insisting on the precise implementation of the rules and
regulations. For example, the suspects in some cases of homicide, wounding or
altercation could not be arraigned. When bringing the accused before the courts took
a long time, this delay tended to fan hostilities between tribes and cause havoc. In
such cases, the administration was forced to allow/overlook the settlement of the
differences through negotiations that aimed at reconciliation and the restoration of
peaceful relations in keeping with local custom.'”> More important still, if criminal
cases involving tribesmen were brought before a local nizamiye court, judges often
saw that they could not enforce the court’s decision unless they made or sought an
arrangement with the offender’s sheikh for the payment of the charged fines, since
the courts lacked the means to summon the accused party to the court.'”

Although ser iyye and nizamiye courts were established in the administrative
units of the province, the courts did not function according to the originas plan.
According to Vehbi, it was in the “uncivilized” regions (ahalisi medeni degilse de)
where people continued their nomadic life style that the local courts did not be
become properly established/functional. The Ottoman officials thought that the
“people with Bedouin-style customs” (ahalinin etvdr-i bedavetkdrdanesi) needed to
become familiar with and accustomed to the new order. For instance, various schools
and training schools (zslahhane) should be opened in Yemen and Asir for training
judicial officials who knew Turkish and understood the rules and regulations well.'”
Because of the specific conditions of the region and the intolerance of even the
people of the provincial center to certain aspects of the new judicial order, the
Ottomans decided to abolish parts of it until adequate number of qualified personnel
became available and the people acquired familiarity with the system. Thus, the
public prosecution and the presidency of the criminal section of the provincial appeal

court, the presidency of the civil and the criminal sections of the first instance court

192 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 36-7.

193 Kuehn, Empire, Islam, and Politics of Difference, 108.

194 Vehbi, “Yemen Kavanin-i Atikas: ve Cedidesi”, 35. “Bu esbaba mebni Yemen ve Asir kit alarinda

miiteaddid mektebler ve 1slahhaneler acilarak lisan-1 Tiirkiye ve istinbat-1 dakik-i kavanin ve nizamdta
muktedir aza ve ketebenin tedariki miimkiin olacak ve ahalinin etvar-1 bedavetkdardnesi kesb-i hiffetle
tedricen telakki-i malumat-1 nizamiyeye isti’ddad ve kabiliyyet hasil idecek bir zamana kadar nizamat-1
cedide-i adliyemizin simdilik bi’l-mecbiiriyye Yemen 'de mevki -i fii’le konulamayacag tabii idi.”
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and the positions of the vice prosecutor and junior clerk were abolished by the
sultan’s decree.'”

After serving as the president of the criminal section in the appeal court for
seven months, Muhammed Hilal Efendi’s salary decreased from 4,000 kuruses to
3,500 kuruses according to the Ordinance for Reorganization of the Judiciary
(Tensikat-1 Adliye Kararnamesi). He became unemployed when his office was
abolished on 16 August 1881."°° After the abolition of the presidency of the appeal
court’s criminal section, Cafer Efendi assumed the presidency of the appeal court

while he continued in his position as the naib of the provincial center.'”’

3.3.3. New Implementations in the Nizamiye Courts

As indicated above, the government recognized that Yemen (along with a few
other regions) was ill-prepared for the implementation of the new judicial order and
decided to adopt a gradualist approach, taking measures to increase the applicability
and the acceptability of the system and the regulations that governed it. These
measured proved feasible. For example, they decided that there was no need to have
vice public prosecutors in the district courts because they could not function properly
under the circumstances that prevailed in Yemen then. Thus, the positions of public
prosecution and vice presidency in the district courts; the presidency and vice public
prosecution in the first instance court of the provincial center and the junior
clerkships (aza miilazimliklart) were abolished. The total monthly sum allocated for
the salaries of these positions was 20,600 kuruses. After a reduction of 3,624
kuruses, the remaining 17,976 kuruses of this sum was allocated for the once-again
appointed investigating magistrates (mustantik) and for clerks and other officers. In
addition, this amount of money remained after the reduction was allocated for the
salaries of members, clerks, vice investigating magistrates, bailiffs (miibasirs) and

janitors (odacis) who were going to be appointed to judicial positions in courts that

195 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 38.

1% Nejat Goyiing, “Trablusgarb’a Ait Bir Layiha”, Osmanli Arastirmalari/Journal of Ottoman Studies,

(fstanbul: Enderun Kitabevi, 1982, vol: 1), 236.

7 Yemen Salnamesi 1298, 89.
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were going to be established anew in the Cebel-i Hiraz, Zebid, Lahej, Ibb and
Kunfede districts — which were left outside of the organization until then.'”®

According to article seven of the Law of Court Organization (Mahkemelerin
Teskiline Dair Kanun), the provincial nizamiye courts would hear civil cases in
accordance with the nizami law. The ser ‘iyye courts composed of two or three local
scholars including court observers would rule other cases according to shari‘a. By
doing so, there was no need to separate the courts into civil and criminal sections. In
addition, the naibs who would be appointed to chair the ser ‘iyye courts would be
chosen from among virtuous and judicious people who had a good grasp of the legal
issues of shari‘a and spoke the local language.'”’

There would be only one section in the first instance courts of sub-provinces
and districts, which were presided by naibs chosen from among the local people. The
section would be composed of four members and a sufficient number of clerks who
spoke both Turkish and the local language. They would be paid an appropriate
salary. The first instance courts would adjudicate only the criminal cases and nizami
civil cases. The ser iyye courts would hear (or handle or adjudicate) other cases, such
as the common law (hukuk-1 adiye) cases. However, full adherence to the criminal
and civil procedural laws, Mecelle-i Ahkam-1 Adliye and the Criminal Code was
required. The provincial appeal court would be composed of four members and a
sufficient number of clerks. One of its members would serve as president. Civil and
police officials (miilkiye ve zaptiye memuru) would be appointed to the Office of the
Judicial Police (adliye zabitast). The existing Office of Public Prosecution would be
abolished.””

Istanbul appointed the former naib of the Ta‘iz sub-province, Abdulgani
Efendi, to the presidency of the appeal court. He took his office as soon as he arrived
San‘a. It was decided that the appeal court of San‘a would be composed of four
members, a head clerk, four clerks and also an accountant. The former members

would continue their work and in addition, Ismail Efendi arrived at San‘a as being

198 Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 42.

" Ibid., 40, “Teskil-i mehdkim kanununun yedinci maddesi mucebince vilayet mehdkim-i
nizamiyesinde rii'yet olunacak mevdadd-1 hukukiyye sirf kanuni ve nizdami hususata miinhasir olarak
ma’dasimin ger’an rii'yet ve fasl olunmasi evla olacagina ve bu takdirde mehdakimin ceza ve hukuk
i’tibariyle ikiser daireye inkisamina liizum ve ihtiya¢ kalmayacagina binaen.”

9% Vehbi, “Yemen Kavanin-i Atikasi ve Cedidesi”, 40.
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appointed by Istanbul as the head-clerk. Behget Efendi who was the former financial
office clerk of the judiciary was appointed as the financial office clerk.

It was decided that there would be four members, an investigating magistrate
(mustantik), a head clerk, four clerks and three members of the ser iyye court in the

2011t was also decided that the former members of this

central first instance court.
office would continue in their posts. A special council (meclis-i mahsus) under the
presidency of the Chief naib Seyyid Cafer Efendi, would choose the “court
observers” from among the members of the ser iyye court. Ahmed Bey, who used to
serve at the abolished position of vice prosecutor, was appointed to the investigating
magistracy and Hamdi Efendi, who used to be the head clerk of the abolished appeal
court, was appointed to its head clerkship.

Four members, a head clerk, three clerks, an investigating magistrate and two
ser ‘iyye court members with court observers were appointed to the First Instance
Court of Hodeida. The sub-province governance was informed that the former head
clerk would continue in his office and Abdullah Efendi was appointed to the post of
investigating magistrate. However, Mahmud Efendi was appointed as the
investigating magistrate of the Ta‘iz sub-province and Dervis Efendi as the
investigating magistrate of the Asir sub-province.**

The above-mentioned position of the “court observers” was also a
distinguishing characteristic of Ottoman judicial organization. Judgeship was a
position filled by a single person in classic Islamic tradition but the Ottoman courts
began to have multiple positions, such as a presiding judge accompanied by court
members and “court observers,” following their reorganization in the nineteenth

2% Not all people could be a court observer/witness. The court judge made

century.
the necessary inquiries to check the reliability and impartiality of people who were

going to testify in courts to assure the validity of their testimony.***

" Yemen Salnamesi 1299, 90. The central first instance court: investigating magistrate: Ahmed Beg;

head clerk: Hamdi Efendi; four clerks: Seyyid Mehmed Hudad Efendi, Ahmed Miitevekkil Efendi,
Seyyid Ismail Birzinci Efendi and Seyyid Ali Muhsin Efendi; four members of ser’iyye court: Seyyid
Yahya Efendi, Seyyid Abdullah Efendi, Mehmed Efendi, Seyyid Hiiseyin Efendi. (There is one more
ser’iyye court member in the list)

22 Yemen Salnamesi 1299, 43-44.

9 Messick, The Calligraphic State, 190. This innovation was eliminated in Yemen with the return of
Zaidi rule in 1919, but reappeared after 1962 under the Republic.

2 YNDC. 3-8, 1 and YNDC. 3-8, 6. See Appendix G for the documents of Yemen Archives.
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The decisions of the district courts that required imprisonment for more than
three months should be confirmed in the sub-provinces. The provincial appeal courts
would review the decisions of the sub-province courts that required imprisonment for
more than a year. If these decisions were found contradictory to the law, they would
be cancelled and revised or returned to the court of their origin for retrial. These
measures aimed at maintaining the lawfulness of the decisions taken by the first
instance and sub-province courts in criminal cases.

The homicide cases were ruled at the district and sub-province courts should
send the files of the homicide cases that they heard to the appeal court for
examination by the Indictment Committee (hey et-i ithamiye) and their deficiencies
were eliminated, the cases would be sent to the first instance court of the provincial
center or to the place of the case according to a few criteria: the importance of the
murder; the distance of the original place of the case; and the existence of any
demand or claim of one of the parties worthy to be heard.

The sub-province governors (mutasarrifS) or district governors (kaymakams)
executed the court orders regarding criminal cases and presidents of the courts
executed the court orders regarding civil cases in accordance with their special law
(kanun-1 mahsusa). However, if there were any obstacle to or difficulty in the
execution of a civil court order for any reason, the district or the sub-province
governor would execute it.”*

According to the first section of the Law of the Court Organization (Mahkeme
Teskili Kanunu), a necessary number of peace courts should be established in the
sub-district of the province. The civil and misdemeanor cases that could be resolved
peacefully through the reconciliation of the parties would be handled in these

2% They dealt with tribal conflicts that fell within the realm of civil law “in

courts.
accordance with tribal custom” (6rfi kabdile tevfikan).*"" The reconciliation
agreements (sulhnames) made in accordance with the civil law in the peace courts

were also valid in the nizamiye courts.

25 Vehbi, “Yemen Kavénin-i Atikasi ve Cedidesi”, 41-2.
2% 1bid., 42.

27 Kuehn, Empire, Islam, and Politics of Difference, 111.
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The judicial order was thus amended in the case of Yemen in accordance the
nature and disposition of the local people and because of local reactions to the new
judicial system. The information given above so far indicates that the Ottoman state
desired to establish its new court system in Yemen as in its other provinces. Almost
all personnel that should be found in a provincial appeal court and first instance
courts were appointed in Yemen in keeping with the structure of the nizamiye court
system outlined in the first chapter. The Ottoman state did not treat Yemen
differently from other provinces and adopt a special attitude toward the Yemenis. It
is also remarkable that the court members were usually Arabs insofar as one can
judge from their names. The appellation of “seyyid” that frequently occurs before
names suggest that many of the court members were chosen from among tribal chiefs

208

and leading sheikhs.

3.3.4. A New Attempt: The Reorganization of the Nizamiye Courts

The information given in the Yearbook of 1305/1888 indicates that some of the
positions abolished in 1881 were reestablished and filled while the court organization
extended to most of the districts by 1888. For instance, the appeal court was again
separated into civil and criminal sections and Muhammed Hilal Efendi was
reappointed to the presidency of the criminal section on 14 November 1887.2%
However, he was discharged later, based on an official letter of the Governor of
Yemen, Osman Paga, which refers to complaints that express local people’s dislike
of Muhammed Hilal Efendi.*"’

The civil and criminal sections of the appeal court were each composed of a

president, four members, a head-clerk, a recording clerk (zabit katibi) and three

clerks in 1888.*'"' Naib Ahmed Hamdi Efendi resumed the presidency of the first

% Seyyid is a title used by people who are accepted as the descendants of the Islamic Prophet
Muhammed.

2% Yemen Salnamesi 1305, 44.

*1% Goyiing, “Trablusgarb’a Ait Bir Layiha”, 236.

' Yemen Salnamesi 1305, 44. The central appeal court: President: Muhammed Hilal Efendi; Four

members: Seyyid Mehmed bin Hiiseyin Efendi, Seyyid Ali bin Mehmed Efendi, Seyyid Ali bin
Abdurrahman Efendi and Ismail Cafer Efendi; Head clerk: Mehmed Resid Beg; Recording clerk:
Ahmed Muhtar Efendi; Three clerks: Seyyid Abdurrahman Efendi, Mehmed Yiidimu Efendi and
Ahmed Abdurrahman Efendi.
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instance court because the presidency of the appeal court was reestablished and
Muhammed Hilal Efendi was reappointed to that position. A central first instance
court was formed under the presidency of a naib and consisting of four members, a
head clerk, a civil section recording clerk (hukuk zabit katibi), a criminal section
recording clerk (ceza zabit katibi) and two clerks.”'> Moreover, investigating
magistracy (istintak dairesi) and execution office (icra dairesi) was added to the first

instance courts for the first time.?"

The president of the first instance court Ahmed
Hamdi Efendi was also the naib of the ser Giyye court. There also was a head clerk
besides the president in the ser‘iyye court.”'® Evidently, the formerly abolished
public prosecution position in the appeal court and the vice-prosecution position in
the first instance court were also reestablished.

First instance courts were established in the center, in the sub-provinces of
Hodeida, Taiz and Asir as well as in the districts of these sub-provinces, according to
the Yearbook of 1888.%'° The commercial court that the government had established
in Hodeida with the insistence of Britain continued its existence. Although the
Provisional Law for the Organization of Nizamiye Courts (Zeskilat-1 Nizamiyye
Teskilati Kaniin-1 Muvakkati) necessitated the establishment of commercial courts in
province centers, sub-provinces and sub-districts, there was only one commercial
court in Yemen. The Commercial Court of Hodeida heard only the cases between

Ottoman subjects and foreigners.”'® It was the first new court in Yemen. Its staff

included one president, two permanent and two temporary members, one clerk, and

212 Yemen Salnamesi 1305, 44 The central first instance court: President/Naib: Ahmed Hamdi Efendi;

Four members: Seyyid Ali el-Magribi Efendi, Abdullah ‘Azani Efendi, Seyyid Abdullah bin Ishak
Efendi and ibrahim Cafer Efendi; 1 head clerk: vacant; civil recording clerk: Seyyid Mehmed Hasim
Efendi; criminal recording clerk: Seyyid Mehmed Haddad Efendi; two clerks: Seyyid Ahmed Efendi
and Ali Efendi.

*1 Ibid., 45. The office of investigation magistracy in the first instance court: investigating magistrate:
Tahir Efendi; The office of execution: debt enforcer Yaver Efendi.

1 Ibid., 45. The ser’iyye court: Naib Ahmed Hamdi Efendi; Head clerk: Seyyid Abdullah Efendi.

213 1bid. for the first instance court of Hodeida, see. 70; for the first instance court of Taiz, see. 81; for

the first instance court of Asir, see. 90.

21 Abdulkerim Al-Ozair, “Osmanh Devrinde Yemen’de Mahalli Idare (1266-1337/1850-1918),
(Phd. Diss., Marmara University, 2000), 197.
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one deputy clerk.”’” The government appointed Mahmud Nedim Bey as interim
president of the commercial court of Hodeida on 27 August 1886 with a 1,250-kurus
salary and then permanently to the same position on April 1888 with a 1,500-kurus
salary. He eventually served as the last Ottoman governor of Yemen .*'®

The number of members that would be appointed to the first instance courts in
districts was determined according to the size of the district. There should be at least
one naib and one clerk in a first instance court in a district but the number of
members and clerks could be raised according to the size and the needs of the
district. There were also investigating magistrates and vice investigating magistrates
in some districts.

The establishment of the court organization in most of the districts is an
indicator of the Ottoman state’s determination to extend its judiciary organization to
Yemen. The existence of courts would prove the existence of the Ottoman rule and
sovereignty in the region. However, this rule did not exclude local customs and the
established practices in the region.

Despite the fact that the Ottoman government made some modifications and
changes in the judicial organization, it is necessary to consider the measure of the
operation of the courts. A memorandum describes the degree of court usage in
different sub-provinces in Yemen. For example, the inhabitants of the Asir avoided
the government courts from the beginning and continued to take their civil and
criminal cases to sheikhs and tribal chiefs. The people of the Hodeida seldom took
their civil cases to government courts -except those who lived in the district center
and the districts of Zebid and Beytii’l-fakih. They generally brought their civil cases

219

to the Sadat™ ~ and to the local fugaha. The people of Ta‘iz were afraid of applying to

27 Yemen Salnamesi 1305. 70. The commercial court of Hodeida: President: Mahmud Efendi;

permanent members: Kadizade Mehmed Efendi and Ali Bahemdin Efendi; temporary members:
Ciiveyd Bakdim Efendi and Ba’1si Efendi; clerk: Siileyman Efendi; deputy clerk: Hamdi Efendi.

18 Sert, Son Osmanly Yemen Valisi Mahmut Nedim Bey, 3. The last governor of Yemen, Mahmud
Nedim Bey served in important judicial positions in Yemen earlier in his career. He was appointed as
debt enforcer in the first instance court of Hodeida on 4 March 1881 with a 450-kurus salary. Then, he
served as the head clerk of the first instance court of Taiz beginning on 25 October 1883 with a 750-
kurus salary. Then he became the head clerk of the first instance court of Hodeida on 14 April 1884
with a 750-kurus salary. After his presidency at Hodeida commercial court mentioned above, he
became a president of the first instance court of Hodeida on 23 March 1892 with a 1,500-kurus salary
(Sert, 3-4).

1% Sadat: a synonymous word for Seyyid.
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the governmental courts just as Asirians were and preferred to take their civil and
criminal cases to people who could settle them according to their “old manners and
customs” (orf ve adat-1 kadime). 1f a case somewhat came to the attention of the
government, it initiated an investigation without waiting for an application, the
parties involved would rush to resolve the issue peacefully through whatever means
were available to them—to avoid further government involvement. These examples
indicate that the Yemenis practically protested the government courts and held back
from applying to them and from dealing with official authorities.

The overwhelming majority of the population of the San‘a was of the Shia-
Zaidi school. Their attitudes toward the official courts were twofold. The people of
Hasid, Irhab, Havlan, Tehim, Amran, Rida districts and sub-districts would never
apply to Ottoman courts for any reason although they lived under the Ottoman
administration. However, the inhabitants of the districts of Kevkeban, Anis, Perim,
Zemar, Haraz and San‘a appeared pleased to apply to government courts. Most of
them took their cases to the Ottoman ser 7yye courts. However, the Yemeni people
regarded testifying against their people and compatriots an offence. They maintained
this tradition and refused to testify against each other. Therefore, reaching a decision
in certain cases took a long time, and at the end, the parties took their dispute to their

220 These observations as well indicate that Yemenis

own fuqaha for settlement.
preferred to work with their own fuqaha to resolve their legal issues instead of
traveling to the Ottoman courts for a lawsuit.

It seems that an overwhelming segment of Yemenis did not recognize Ottoman
legal authority and turned instead to other, parallel legal forums. Kuehn interprets
local people’s disinterest to Ottoman legal institutions and practices as a kind of local

I There were many uprisings and rebellions in the

opposition and non-violent revolt.
province led by Zaidi Imams especially. This disinterest was most likely related to
political issues. Apparently, many people were displeased with and had complaints
against the administration. Thus, they might have shown their reaction by not

applying to the Ottoman courts as well.

220 YEE. 35-74, undated. For the transcription and review of the memorandum, see. Thsan Siireyya

Sirma, “Yemen Valisi Osman Nuri Pasa’nin Yolsuzluklarina Dair imzasiz Bir Layiha”, I.U.E.F. Tarih
Enstitiisii Dergisi, vol. 10-11; years. 1979-1980, (istanbul: Edebiyat Fakiiltesi Matbaas1, 1981), p.
395-412; 1. Siireyya Sirma, Belgelerle I1. Abdiilhamid Dénemi , istanbul 2000, 159-183.

22! Kuehn, Empire, Islam, and Politics of Difference, 107.
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An anonymous report that was written to report the corrupt deeds of Osman
Nuri Pasa, the governor of Yemen in1887-89, indicates that the courts did not
function properly and some changes should be made in the system. According to the
author, the recovery of the courts and the removal of their deficiencies would be a
difficult, expensive and time-consuming task. However, the author thought, leaving
people with their own local methods would not be good either, because the old
manners and customs of the Yemenis were in accord with neither the consent of
Allah nor shari‘a (¢iinkii kabdilin orf ve ddet-i kadimeleri ne ser‘-i serife ve ne de
rizda-y1 Bari'ye muvdfik olmayup). For example, people from the Hasid and Irhab
tribes cut off hands as a punishment for breaking a promise. The author reacted to
this type of execution because it “stemmed from ignorant thoughts that were against
the Islamic law and should not spread to other tribes.” In addition, it was necessary
to provide justice to foreigners living in Yemen. Thus, there should be a criminal
court in every sub-province center with one investigating magistrate in each of them
and a prosecutor in the court of the provincial center to examine the procedures and
implementations.”** The state aimed to control all legal practices throughout the
province and not to allow those conflicting with sharia.

According to the memorandum, an appeal court should be established in the
provincial center for cases that needed to be retried. However, the establishment of a
new court would be costly. Thus, the naib of the provincial center should serve as the
president of the appeal court and the mufti of the center and the vice-governor or
accountant (defterdar) would serve as members while continuing to fulfill their own
duties. However, if the government decided to abolish the nizamiye courts and not to
maintain the criminal courts anymore, then, the ser‘iyye courts should hear the
criminal cases according to the criminal law.”**

Osman Nuri Pasa, the governor of Yemen, reported from Yemen to Istanbul
that the nizamiye courts should be abolished. Quite obviously, he considered the
changes introduced in 1880 as insufficient. He indicated that the abolishment of the
first instance and appeal courts was necessary because the Yemenis were accustomed
to living like Bedouins (hal-i bedeviyyetde olmak miildbesesiyle) and hence kept

away from the nizamiye courts. The abolishment of these courts would “endear the

222 YEE. 35-74, undated.

22 Ibid.

67



state to the people” and relieve the Treasury of the expenses of an inefficient
institution. Osman Nuri Paga thought that there should be ser‘i judges chosen from
among local scholars and accompanied by one or two members in the province and
sub-province centers. This would be more economical in contrast to complexly
organized nizamiye courts —composed of a staff of presidents, members, prosecutors,
vice prosecutors, head-clerks, clerks and others. Ser ‘iyye courts would have fewer
personnel and their establishment would save the Treasury more than 606,000
kuruses.***

Although Osman Nuri Pasa was very eager for the abolishment of the nizamiye
courts, he had his opponents. For instance, Muhammed Hilal Efendi, the president of
the appeal court in Yemen, strongly criticized Osman Nuri. The decision of the
abolishment of nizamiye courts was wrong in Muhammad Hilal’s opinion. He asked
how the sub-district people would have their cases (deadvi-i vakia) tried if these
courts were abolished.”” In his view, the dismantling of the nizamiye court
undermined the efforts to “spread justice and civilization” (nesr-i adalet ve
medeniyet) in this part of the empire. Far from winning local support for the
government, he believed it would generate hopes of independence among the

22 He stated that nobody complained about the officials or the courts and

Yemenis.
even did not apply to the courts of appeal and cassation. According to Muhammed
Hilal, these were the indication of their obedience to the state authorities and the
good manner of the Yemeni people.**’

Muhammad Hilal Efendi disagreed with the governor’s view that the courts
were almost universally rejected and cited reports of the administrative council of
Asir that had called for the creation of a nizamiye court in the district of Ghamid.**®
According to Muhammed Hilal Efendi, the critics of the system were exaggerating

the circumstances when they said people applied only to their own fagihs. In fact,

224 1.DH. 1083/84941. 23 May1s 1304/ 4 June 1888.

25 {dris Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Iki Layihas1,” Osmanli
Arastirmalari/Journal of Ottoman Studies, (Istanbul: Enderun Kitabevi, 1982, vol: 3), 312-313.

20 Kuehn, Empire, Islam, and Politics of Difference, 130-31.
227 Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Iki Layihas1,”, 313.

28 Kuehn, Empire, Islam, and Politics of Difference, 130-31.

68



people applied both to their fagihs and the district and sub-district councils for their
cases to be settled —as in other provinces.”” Osman Nuri Pasa in turn, complained
about his critic to the minister, claiming that Muhammad Hilal Efendi’s insistence on
retaining the nizamiye courts reflected mere self-interest and caused people to resent
the authorities.**’

Muhammed Hilal Efendi spoke out of experience as a member of the judiciary.
Court decisions and other documents in the Ottoman and Yemen archives confirm
that the courts were not completely inactive places.”' Still, Osman Nuri Pasa
requested the abolishment of the courts and asserted that they were useless.
However, an undated memorandum accuses Osman Nuri for his illegal practices and
for causing the failures of the operation of courts. According to the author of the
memorandum, Osman Nuri took many unlawful decisions and acting on his own in
conducting government’s business instead of consulting with the government. For
instance, Osman Nuri Pasa dismissed the Miifti of Hodeida, Mehmed Efendi, based
on the accusations of an enemy of Mehmed Efendi although previous governors had
appreciated and honored him. Osman Nuri Paga appointed someone else to the same
position on his own, although a mufti could only be appointed with the request of the
people and the approval of the Office of the Chief Jurisconsult (Mesihat). Such an
act indicated that his behavior was against the judicial system and the law.”*?
According to the same memorandum, Osman Nuri Pasa even gave orders to prevent
the implementation of a summon to court in the case of some people. For example,
Rahman Efendi, a rich person in Hodeida, applied to Osman Nuri Pasa in order not
to appear before the court where he was called to appear as a defendant. Osman Nuri

233 This information suggests that Osman Nuri Pasa

Pasa issued an order accordingly.
intervened arbitrarily in the operation of the judicial institutions and compromised

the people’s right to have fair access to justice.

2 Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair iki Layihas1,” 312.
3% Kuehn, Empire, Islam, and Politics of Difference, 130-31.

Bl gee. Appendix G: YNDC. 3-8, 1; 2; 3; 4; 5, 6;7; 8; 9.

22 YEE. 35-74, undated.

23 YEE. 35-74, undated.
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This controversy continued among senior officials in the imperial capital.
Ahmed Cevdet Paga, the Minister of Justice, refused to support the reforms requested
by Osman Nuri. He was willing to formally abolish the remaining nizamiye courts,
but wanted to see as many of their features as possible preserved in the new ser’iyye
courts, especially in the field of criminal justice. For example, nizamiye criminal
court procedure was to be followed, only the Ottoman penal code should apply, the
members of the nizamiye criminal courts were to continue under a different name,
and the province would receive one public prosecutor. Members of the Commission
of Jurists at the Office of the Chief Jurisconsult, however, favored Osman Nuri’s
initiative and criticized Ahmed Cevdet Pasa’s proposal as mere window dressing that

would defeat the purpose of winning the support of the local population.***

3.4. The Abolition of the Nizamiye Courts

After the establishment of the Nizamiye courts in Yemen, the government
recognized that these courts did not operate as desired and it was necessary to make
some reorganization and modification in the court system. The government decided
not to insist on the implementation of the new order in Yemen, because the people of
Yemen and Asir were accustomed to their previous practices and rules and found the
new order unsuitable to their own dispositions and customs. Kadi Hiiseyin Cagman
Efendi, a San’a scholar, who had a good knowledge of the conditions and needs of
the region, submitted a report to the Sultan on 4 October 1885. He provided
information on the current situation of the nizamiye courts and made suggestions
about the reforms they needed. Cagman indicated that the local ulama did not
hesitate to pursue their own interests at the highest levels of government. However,
he stressed local people’s aversion toward the nizamiye courts and proposed that a
single court in San’a staffed exclusively with local ulama replace the nizamiye
courts.”>> The Ministry of Interior requested from the Ministry of Justice to review

the recommendations in the report and to convey their opinions with the Porte.>*°

2% Kuehn, Empire, Islam, and Politics of Difference, 131.
3 Ibid., 129.

#° DH.MKT. 1390/4. 25 Kanun-1 evvel 1302/6 January 1887.
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The news arriving from Yemen indicated that people disliked the nizamiye
courts and found them odd. Moreover, the method of operation of the judiciary
turned the Yemenis against the government. The expenses of this ineffective judicial

organization constituted an unnecessary burden for the Treasury as well.”’

Reports
and petitions from the Province of Yemen stated that the judicial organization was
not implemented fully, the existing organization did not produce the desired results,
and thus the nizamiye courts should be abolished. In view of these demands, the
government decided to see to the reorganization and modification of courts in
accordance with local needs. The Ministry of Justice reviewed the suggestions of the
province regarding the requested and proposed changes, prepared a report on
possible new arrangements, and presented it to the Porte. The Office of the Chief
Jurisconsult likewise formed a commission to examine possible changes and to
formulate suggestions upon the Porte’s request and submitted its report. The Council
of Ministers reviewed these reports and decided to put both the civil and the criminal
cases under the authority/jurisdiction of the ser‘iyye courts. However, court
observers chosen from among the local fuqaha and other scholars should serve on
these courts in addition to a kadi (judge). **®

The report of the Ministry of Justice reminded the government of the need for
an examining official (miimeyyiz) in the adjudication of the criminal cases. This
official should work under the presiding judge in criminal trials in a capacity
comparable to court observers. He should observe the proceedings, conduct
investigations, and to pursue the implementation of the decision. This arrangement
would assure the conducting of the criminal cases according to the law and check
abuses of authority (suistimal). Thus the government abolished the nizamiye courts
and transferred their tasks to ser‘iyye courts in Yemen. **°

Appointing a public prosecutor to the council of provincial center, who was

charged with retrying the criminal court orders given by the courts of counties and

TMV. 45/20. 28 Haziran 1305/10 July 1889.

8 MV. 45/20. 28 Haziran 1305/10 July 1889.

9 MV. 45/20. 28 Haziran 1305/10 July 1889.
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provincial districts that were found to be against the law and sending the documents
regarding ser’iyye and nizamiye courts to the concerned authorities, would be the
continuation of previous practices that were announced to be abolished within new
and different regulations only in name. However, the previous practices were
abolished because it was understood that such an operation did not work in the local
conditions and needs of Yemen. **’

In addition, the government decided to appoint court observers to the ser‘iyye
courts. These observers should be selected from among the fuqaha or other local
scholars in order to gain the confidence of people and to consult with them on some
issues when need be. Their salary, which summed up one hundred and eighteen
thousand and eight hundred kurus should be allocated from the budget of ser‘iyye
courts. >*!

The existing courts for the trials of criminal cases found to be useless and their
budget up to almost six hundred and seventy four thousand kurus wasted. The first
instance courts in the sub-provinces and districts charged with criminal trials and the
criminal appeal court in the provincial center were abolished. Thus, the trial of
criminal cases was transferred to ser‘iyye courts to be ruled according to shari‘a. In
the cases of crimes that required fa zir and tahzir according to shari‘a, the judges
should impose punishments according the criminal code. By doing so, there would
be no need for criminal courts in Yemen and after the abolishment of them; their
budget should be transferred to the Public Treasury. However, the commercial court
in the capital city of commerce, Hodeida would continue its existence and operate as
it did before. **

With the abolishment of nizamiye courts, there remained only ser‘iyye courts
in Yemen. According the Yearbook of Yemen dated 1308/1891, there were ser‘iyye
courts in the provincial center, the sub-provinces of Hodeida, Asir and Ta‘iz, and the

districts attached to these sub-provinces.”*> Despite the fact that the nizamiye courts

0 MV. 45/20. 28 Haziran 1305/10 July 1889.
' MV. 45/20. 28 Haziran 1305/10 July 1889.

2 MV. 45/20. 28 Haziran 1305/10 July 1889.

* Yemen Salnamesi 1308, the ser’iyye court in the center: President: Naib Ezherizaide Mehmed Said

Efendi, Court Observers: Ali Magribi Efendi and Seyyid Cevad Efendi; Head clerk: Seyyid Abdullah
Efendi, 91; the ser’iyye court in Hodeida: President: Naib Efendi; Court Observers: Abdurrahman
Efendi and Mehmed Hatib Efendi; Clerk: Mehmed Ceman Efendi, 126; the ser’iyye court in Asir:
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were abolished, the existence of several ser‘iyye courts in the center, sub-provinces
and districts throughout the province indicates the decisiveness of the Ottoman state
to provide justice under its control.

The conflict with Yemeni people and their reaction to the Ottoman legal
institutions was very much related to the political affairs as well. The Zaidis were
considered to be the legal descendants of the Prophet Muhammad (pbuh) and
considered themselves as the representatives of Islamic religion. This is one of the
reasons they did not want to obey the Ottoman rule. In discourse, both Zaidis and
Ottomans did their actions in the name of religion. The Zaidis declared war upon
Ottomans by legitimizing this “that they were corrupt, allowed the drinking of wine,
had a taste for small boys, exploited the poor, failed to uphold God’s law and, in

short, were scarcely Muslims.”***

They protested Ottoman legal institutions because
they believed that the Ottomans broke the Islamic law. On the other hand, the
Ottomans thought that the Yemeni people were not prepared for their law because of
their “mode of civilization”. Thus, the rivalry between them continued for a long
time and both sides compensated from their principles in order to agree. For instance,
the Ottoman state compensated from its centralization policy and abandoned its
target to establish nizamiye courts in all provinces.

To sum, after the establishment of the Nizamiye courts in Yemen, it became
evident that these courts did not operate as desired and it was necessary to make
some modifications in the court system. Moreover, certain judiciary practices and
procedures further alienated the people from the government. Thus, the Ministry of
Justice decided to abolish the nizamiye courts and to rule both civil and criminal
cases in the ser‘iyye courts where court observers selected from among local scholars
served as consultants and facilitators of the courts’ popular acceptance. However, the
story did not end here. The Ottoman government renewed its attempts to establish
nizamiye courts and the government transformed the ser‘iyye courts and let the
implementation of some nizami laws under their authority as described in the next

chapter.

President: Naib Efendi; member: Miifti Abdullah Efendi; second clerk: Mehmed Efendi, 131; the
ser’iyye court in Taiz: President: Naib Efendi; Head Clerk Efendi; Members: Ahmed Efendi and
Seyyid Kéasim Efendi, 137.

** Dresch, 4 History of Modern Yemen, 5.
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CHAPTER 1V

4. Transformation of the Ser‘iyye Courts and Negotiations with Local

Leaders

4.1. The Inadequacy of the Ser‘iyye Courts in Some Trials

After the abolition of the nizamiye courts, there occurred two kinds of
tendency in hearing cases in the Hamidian era and later during the CUP period.
Abdulhamid II and his officials inclined to adapt the legal system to the local
conditions. Abdulhamit II realized the need for a popular legitimacy of policies and
hence negotiations at the local level. After all, some of the best minds of the era
(above all Ahmed Cevdet Pasa) urged him to heed local realities while pushing for
reform. This was the reason that the Ottoman officials in the Hamidian era decided to
abolish the nizamiye courts when they realized local people’s indifference to the
courts. Instead of forcing their central legal system, they preferred to find a midway.
On the contrary, the Unionists were far more centralistic and they shifted the policy
of adapting to local conditions and had been more decisive in protecting nizami
regulations and law, as discussed below.

The Yemenis’ disinterest in the nizamiye courts led to their abolishment. The
government moved their civil and criminal legal responsibilities to the ser‘iyye
courts, with the approval of the Ministry of Justice and the Office of the Chief
Jurisconsult and with interesting adjustments discussed below. An imperial decree
put the new court system into force on 15 August 1889. In fact, some cases that
should be decided at nizamiye courts, where specific procedural and substantive laws
applied, started to be heard at ger iyye courts and administrative councils (mecalis-i
idare). Although the ser‘iyye courts were in force, the decisions of the Ottoman
officials that transfer some cases to the administrative councils indicate that they did
not desire a complete return back to the previous legal order where only ser‘iyye
courts had supreme authority. For this reason, they charged administrative councils

with the trial of some cases.

The legal procedure that should be observed in the trial of bandits caught in the

Province of Yemen and gathering the necessary legal evidence had ran into some
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difficulties even in the abolished nizamiye courts. When this task was assigned to the
ser ‘iyye courts, it continued to be a bigger problem. For this reason, the Province of
Yemen requested from Istanbul on 8 October 1889 soldiers for arresting bandits and
the permission to set up a divan-1 orfi to conduct a trial according to martial laws.
However, the Council of Ministers (Meclis-i Viikela) disapproved and declined this
request after discussing it in its meeting on 27 November 1889.>*> The Ministers
thought that there were not necessary conditions to set up a divan-1 orfi. Their
decision may also imply their desire to protect the rules of the new judicial order.
This indicated that the abolishment of the nizamiye courts and the operation of the
ser fyye courts do not mean a return back to the previous order. Although the
Ottoman government authorized ser 7yye courts about judicial cases, they also
concerned to emphasize the validity of the new legal system.

The abolishment of the nizamiye courts and the transfer of their duty to the
ser Tyye courts created questions regarding the handling and settlement of cases
related to the Public Treasury, such as those that involved tax-farmers (miiltezims),
contractors (miiteahhids) and guarantors (kefils). This issue had been discussed in the
Council of Ministers in detail covering all bases on 17 August 1891. The Ministers
thought that if they have the impression that the ser‘iyye courts will hear the cases
brought against the government officials because the nizamiye courts were abolished
in the Province of Yemen, this would be wrong. The administrative councils
(mecalis-i idare) would continue —as in the past— to have jurisdiction over charges
brought against government officials for their job-related acts and behavior that call
for punishment. The government should consider putting these matters under the
jurisdiction of the administrative councils for the proper implementation of the
relevant regulations. If the government deemed this inexpedient, then it should see
to it that the attorney prepares a petition and report to appeal a court decision against
the Treasury and to take it up for cassation too and submits it to the local government
within the time limitations set by the relevant regulations for the local government to
send it to the Office of the Chief Jurisconsult (Mesihat) and also to inform the
Treasury. In the case of the earlier nizamiye court decisions that were reviewed by
the Court of Cassation and returned to Yemen for due completion of their files, these

files would have to be passed on to the ser‘iyye courts. It can be understood that the

> MV. 49. 19 Tesrin-i sani 1305/27 November 1889.
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Ministers insisted on the need to obtain permission for the authorization of the
administrative councils to hear the case of litigations against government officials
and those between the Treasury and the tax farmers, contractors or their
guarantors.246

The criminal section of the nizamiye courts heard the criminal cases that
required talion such as willful or unjust homicide and bodily harm normally in the
new legal order of the Ottoman state.”*’ The criminal cases that were settled at
provincial appeals court could not be appealed again but they became final only after
their review and approval by the Court of Cassation.**® Because the nizamiye courts
were abolished in Yemen and their responsibilities were given to the ser Tyye courts,
the ser Tyye courts’ sentences involving talion had to be approved with an imperial
decree.”*

The city of Hodeida was a trade center and thus the foreign population was
probably higher than in the other regions. The British government also intervened
Ottoman policies to some extent there. For instance, Mahmud Nedim wrote in an
almost twenty-year later report that a first instance court established in the center of

259 The First Instance Court

Hodeida upon the insistence of the British government.
for Black Slaves (Userd-yi Zenciyye Bidayet Mahkemesi) was charged with the
specific duties of hearing cases about black slaves.””' However, it was not long-lived

because only the provincial annual dated 1311/1893-4 mentioned the court.

MV 66/92. 4 Agustos 1307/16 August 1891.

7 Samil Dagei, “Kisas™ TDV Islam Ansiklopedisi. Vol. XXV: 488-494.

¥ Fatmagiil Demirel, Adliye Nezareti: Kurulusu ve Faaliyetleri (1876-1914) (istanbul: Bogazici

Universitesi Yaymevi, 2010), 157.

** DH.MKT. 2298/116. 11 Kanun-1 Sani 1315/23 January 1900; DH.MKT. 2342/52. 25 Nisan 1316/8
May 1900.

»0BEO. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 3.
*! Yemen Salnamesi 1311, The First Instance Court for Black Slaves (Userd-y1 Zenciyye Bidayet
Mahkemesi): President: none; Head clerk: none; Members: ‘Abid Yetabile Efendi, Hasan Hibetullah
Efendi; Recording Clerk: Seyyid Mehmed Bafir Efendi; Investigating Magistrate: Siileyman Efendi;
Vice Public Prosecutor: none; Bailiff: Salim Banbile Efendi.
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Another issue regarding the task of the ser‘iyye courts in Yemen was about

252 The Council of Ministers

penalty articles defined in the /ntihab-1 Mebusan code.
decided (and duly informed all provinces) that district (kaza) courts would hear
misdemeanors that required a jail sentence up to a year and sub-province (/iva)
courts would hear felonies that required a jail sentence for more than a year. The
Province of Yemen asked Istanbul where to rule these cases whether at ser Tyye
courts or at administrative councils in the absence of nizamiye courts.”>> The Council
of Ministers informed the provincial authorities to rule such cases at administrative
councils instead of the ser ‘iyye courts.””

On the request of the Province of Yemen, the Ministry of Interior consulted
with the Ministry of Justice about how to carry out the sentences of the commercial
court at Hodeida.”>> Manyasizade Refik, the Minister of Justice, approved the
authorization of the Commercial Court located in the center of Hodeida district for
the execution of court orders given by ser‘iyye and nizamiye>° courts and for
adjudicating practices contradictory to stamp act in 1908.%°” The phrase “till the re-

establishment of a new legal order” that the Minister of Justice used suggests that the

government intended to reestablish the nizamiye courts in Yemen.

4.1.2. The Problem of Appeal and Cassation
After the transfer of the task of nizamiye courts to the ser 7yye courts, a new

appellate and cassation authority had not been determined for the ser ‘iyye courts.

2 The Sultan approved the Intihab-1 Mebusan code prepared by the first General Assembly in 1908.

This code had been in effect until 1942. The code declared some penalties regarding administrative
affairs. For instance, imams, priests, rabbis, and muhktars who declined the information request of the
Municipality or the inspector and election commission (hey ‘et-i teftisiyye ve intihabiyye) would be
punished. Another example is that if people who were not eligible to be elected as deputy became a
candidate with an alias or if people register two times would be punished with cash fine and prison
sentence. There are also penalties for people who threaten or incite others with bribes about
registering to the elections. For more information about the penalty clauses, see Intihab-1 Meb usan
Kanunudur: Layiha, pp. 24-28.

3 DH.MKT. 2614/16. 11 Eyliil 1324/ 24 September 1908.

%17 Eyliil 1324/30 September 1908, Diistur, ikinci Tertip, (Dersaadet: Matbaa-i Osmaniye, 1911,
Vol.1), 83-84.

3 DH.MKT. 2679/48. 27 Tesrin-i sani 324/10 December 1908.
256

The nizami court orders were probably given only by the Commercial Court in Hodeida.

T DH.MKT. 2720/85. 14 Kanun-1 sani 324/27 January 1909.
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Consequently, the decisions of the ser 7yye courts on issues that normally came
under the jurisdiction of the nizami courts were considered to be final. People did not
know that they could appeal ser 7yye court orders by applying to the Office of the
Chief Jurisconsult.”*® This situation denied people’s full rights and harmed them. In
order to eliminate this problem, ismail Rahmi suggested that the right of appellate for
shar‘i court orders at the Office of the Chief Jurisconsult should be kept as it was and
nizami court orders given by ser Tyye courts at the district should be appealed at sub-
province courts and nizami court orders given by ser ‘iyye courts at the sub-province
should be appealed and examined at ser ‘iyye court in the provincial center.”
Mehmed Ali, the Governor of Yemen in 1910-1911, acknowledged, on 18 June
1910, that the Zaidi Imams who played an active role in political affairs in Yemen
incited people against the Ottoman government by claiming that the it did not put
shari‘a law into effect in a response to the Grand Vizir’s inquiry. However,
according to Mehmed Ali, Zaidi Imams actually guised their main political aims and
alleged such an excuse to make an uprising. The declaration of shari‘a provisions and
the application of a zir*®® punishment would deal a deathblow to the presence and
influence of Imams. Mehmed Ali pointed out the necessity of a cassation court in
San’a under the presidency of a qualified judge (naib) with two members appointed

from Istanbul and two members from among the local ulama in order to provide

¥ There was a different procedure before. They could object to the qadi’s decision by applying to a

higher-degree qadi or to the Supreme Court (Divdn-1 Hiimayun) in Istanbul. Two of the highest-
ranking judges (kazaskers) of the Ottoman judicial hierarchy were members of the imperial divan,
which was the highest executive organ of the Ottoman government and they advised the divan in legal
matters and made up its legal branch, which functioned as a high court. The two judges heard appeals
against the decisions of regular courts. They also examined the legal validity of objections to previous
decisions of the divan. The litigants presented their respective views, claims, and documentary
evidence. The judges checked government records and copies of former divan decisions to verify
claims and called in witnesses and experts as needed. (Engin Deniz Akarli, “Law in the Marketplace,
1730-1840,” Dispensing Justice in Islam: Qadis and Their Judgments Prep. By. M. Khalid Masud,
Rudolph Peters and David S. Powers (Leiden and Boston: Brill, 2006), 247.

% YEE. 11/15, 27 Kanun-1 evvel 1320/9 January 1905 ismail Rahmi, 14. bend.
20 T ‘zir are discretionary punishments in general and covered regulations regarding criminal matters
and offenses intended to complement the Audud (crimes and offenses described in the Quran and the
hadith) and prepared under the responsibility of rulers (ulii-I-amr). In the Ottoman state, they included
a beating, exile, similar punishments, and/or monetary fines graded according to the economic
position of the offender. See Joseph Schacht, An Introduction to Islamic Law, (New York: Oxford
University Press, 1982), 91; Ahmet Akgiindiiz, Introduction to Islamic Law: Islamic Law in Theory
and Practice, Rotterdam: TUR Press, 2010), 235.
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justice and to investigate civil and criminal cases. Besides, as it was very difficult to
communicate with Yemen, the farthest province from the center, it would be better to
execute immediately the judgments of martial courts regarding misdemeanors
(ciinha) by military and to send the related documents to the Ministry of War for

261

further investigation. ™ The Province of Yemen also informed the Ministry of

Interior about the need to establish an inspection court (teftis mahkemesi) and the
Porte asked the Office of the Chief Jurisconsult for further action accordingly.”®*
As a result of these discussions and correspondence about the necessity of

9 the government decided to establish an

establishing an appeal authority
investigation committee in the provincial center of Yemen that would work also as
the place of appeal for the sentences of the ser 7yye courts. The committee would
consist of a president appointed by the Office of the Chief Jurisconsult, four
members and a sufficient number of clerks. Istanbul would appoint two of these
members. The governor and president of the committee would jointly select the
remaining two members from among the local ulama and the Office of the Chief

Jurisconsult would appoint them.***

4.1.3 The Problems of Charging Ser ‘iyye Courts with Nizami

Responsibilities

In fact, some cases that should be decided at nizamiye courts, where specific
procedural and substantive laws applied, started to be heard at ser Gyye courts and
administrative councils (mecdlis-i idare). However, determining the procedural laws
and codes that should apply in certain cases became an issue. These cases involved,
in general, disputes related to public treasury, crimes that required talion; crime cases
regarding the articles in the crime section of the Intihab-1 Mebusan code; cases that
involved Ottoman subjects and foreigners; cases about black slaves, and officials

who committed an offence related to their duty or a theft. These questions came to

1 BEQ. 3777/283208. 25 Haziran 1326/ 8 July 1910.
2 BEO. 3790/284196. 26 Temmuz 1326/ 9 August 1910.
9 BEOQ. 3812/285843. 3 Tesrin-i evvel 1326/ 16 October 1910.

%29 Eylil 1326/12 October 1910. Diistur, ikinci Tertip. (Ankara: Bagvekalet Nesriyat ve
Miidevvenat Dairesi Miidiirliigii, 1326-1338. Vol. 2), 748-749. For detailed information about the
regulations that the committee based on their investigations and appeal decisions etc, see. 748-754.
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the fore in the correspondences between the Province of Yemen and Istanbul. During
the Hamidian era, the government usually charged ser‘iyye courts and administrative
councils to hear some cases that needs to be ruled at nizamiye courts. However, it is
possible to see a policy shift in the subsequent years. The Unionists had a more
centralist and statist policy and wanted to apply central regulations to the provinces
more strictly. It is inevitable that this political change in the center influenced the
whole provinces throughout the empire. The legal organization and the government’s
solutions to the problems regarding the courts changed from 1900s onward. For
instance, the new government placed more emphasis on the application of nizami
law and regulations. However, the Da‘an agreement had bindingness and according
to the agreement, there were only ser‘iyye courts in Yemen. Thus, the government
found a different solution: charging the ser ‘iyye courts with nizami responsibilities. It
seems that the Ottoman officials wanted to reduce the degree of different policies in
relation to provincial governance. It was their goal to move away from the different
politics in the Province of Yemen.

The absence of the nizamiye courts in Yemen raised the question of where and
how to conduct the trials of officials charged with embezzlement or other offenses
related to their duty (iAtilasdt ve vazife-i me 'miiriyetlerine muteallik sair hususatdan
miinbais cerdimden). The Province of Yemen applied to the Ministry of Interior on
19 April 1914 asking for permission for the trial of such cases at the first instance
court of Hodeida. The Council of State (Sura-y: Devlet) approved this suggestion

after considerable debate on 11 October 1914.2%

Nizamiye courts were abolished
and their responsibilities passed on to the ser 7yye courts in Yemen. However, the
disappearance of the nizamiye courts might have been a problem for especially
foreign merchants. Probably as a consequence of such need, a first instance court
reestablished in the center of Hodeida upon the insistence of the British government
in around 1911-three years before Mahmud Nedim reports-and with the specific
duties of hearing civil cases between Ottoman subjects and foreigners. A year later
(on 31 October 1915), the Governor of Yemen, Mahmud Nedim Pasa, wrote to

Istanbul that local conditions in Yemen made the trial of officials in Hodeida

impractical and how it was difficult for Yemenis to apply there.**®

295 BEQ. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915, Leff 3.

2% BEQ. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 3-4.
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Mahmud Nedim informs that the only place of appeal for court orders given
by the first instance court in Hodeida was in the Province of Beirut. It took a litigant
who would like to appeal a Hodeida court order seven to eight months to travel from
to Beirut. Given the high cost and the waste of time that appeal entailed, litigants did
not want to use this option. Thus, their rights were wasted and they complained for
not having prompt access to justice. At any rate, since the Ottoman government had
abrogated all the capitulatory treaties by now, the ser 7yye courts should hear all civil
and criminal cases between Ottoman subjects and foreigners. The treaty signed with
Imam Yahya in 1911 necessitated that the government should enforce only shar‘i
rules and regulations throughout the province. Consequently, the first instance court
in Hodeida should be abolished.**’

On the other hand, Mahmud Nedim Paga thought that ser’iyye courts would
be insufficient in ruling official trials. Nizamiye and administrative courts could
make decisions by considering bail bonds and documentaries having evidential value
and any kind of clues about offenses as evidence. However, ser iyye courts could not
give judgment only with such clues and bonds. It was necessary for ser ‘iyye courts to
rely on witnesses in order to reach a decision and conviction in such criminal cases.
If an official is accused of embezzlement or any other offense related to his duty
without the presence of any witness during the trial, then the case would be
dismissed and the accused official would be acquitted. Proving such offenses in
ser ‘iyye courts would thus be difficult and most cases would be treated as if it never
happened. Thus, the rights of the plaintiffs who timidly go to law would be harmed.
Mahmud Nedim gave the example of the administrator of Hubeys, who was accused
of such an offense and the litigants could not travel even to Taiz, which was at a
fourteen-hour distance.*®®

All court personnel including the judges, court observers, bailiffs, and janitors
employed at the appeal court, which Imam Yahya established according to his
agreement with the Ottoman state, three courts in the center of San’a and other
districts and sub-districts were selected from among the local people. Similarly, most
court officials -except some section presidents- employed in the courts at sub-

provinces of Ta‘iz and Hodeida were selected and appointed from among the local

T BEO. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 3.

% BEO. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 3.
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people. Because most of the accused officials or the witnesses summoned to the
court lived in places distant from Hodeida for fifteen days or more, it was almost
impossible to bring them into court. In addition, Imam Yahya would not probably
allow the travel of people living in the Zaidi region to Hodeida or to Beirut to appeal
a court order because this act would contravene his agreement with the government.
In any case, traveling such long distances had many risks for all people living in
different parts of Yemen. After listing all these reasons, Mahmud Nedim suggested
that that administrative council of each district should hear both the cases about
officials and the cases regarding the Public Debt Administration and the Tobacco
Monopoly (Régie).”* Because there was not an appeal court in Yemen, he proposed
that the Cassation Court in Istanbul could examine and approve the legal judgments
of the Provincial Administrative Council (vilayet idare meclisi) in Yemen. Mahmud
Nedim argued that his proposition would not be contravening the agreement with

Imam Yahya.””

It is possible to interpret Mahmud Nedim’s decision that he inclined
to think more bureaucratically in a modern sense and he distinguished
administrative/public law as a separate field. The Minister of Interior Talat Bey
agreed with Mahmud Nedim and applied to the Sublime Porte (Sadaref) to put his

*" The Porte approved these suggestions”’”and requested

suggestions into action.
from the Ministry of Justice what was needed to abolish the first instance court at
Hodeida —in keeping with Mahmud Nedim’s opinion. >’

Both the ministry of Interior and the Sublime Porte made these decisions.
However, one aspect of the problem remained unsettled because the Council of State
(Sura-y1 Devlet) could not reach a final opinion on it. Despite the persistent inquiries
of the Province of Yemen, the council remained silent about the place of trial of the

officials charged with crimes or misdemeanors related to their duties.>’* Apparently,

% BEO. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 4.
7 Ibid.

" Ibid., Leff 2.

22 BEQ. 4382/328637. 26 Tesrin-i Evvel 1331/ 8 November 1915. Leff 1.
* Ibid.

> BEO. 4419/331387. 5 Haziran 1332/18 June 1916. leff 1; BEO. 4419/331387. 28 Mayis 1332/10
June 1916. leff 2; BEO. 4419/331387. 21 kanun-1 evvel 332/3 January 1917. leff 3.
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the Section of Penal Affairs (umur-1 cezaiyye) was charged to form an opinion on the
issue,”” but it was delayed and the report of the Council of State was still pending in
May 1916.%7°

As indicated above, the gseriyye courts were charged with nizami
responsibilities along with the gradual abolishment of the nizamiye courts in Yemen.
Furthermore, the structure of the new gser‘iyye courts, very much like that of the
dismantled nizamiye tribunals, reflected the idea of a court as a collegiate body, in
that it featured not only a presiding judge (naib) but also two subordinate members,
the court observers (suhudu ’l-hiikm). More importantly, court decisions were at least
in part based on the Ottoman penal code and on the Mecelle. Retaining the penal
code and the Mecelle as the basis for the administration of justice in Yemen reflected
the government’s determination to uphold a central aspect of its sovereignty over the

: 2
new province. 7

4.2. A Commission of Reform: What Needs to be done in Yemen?

The abolition of the nizamiye courts and the existence of only ser‘iyye courts
in the Province of Yemen did not complete the mission of the Ottoman state to place
its new legal system there. The Ottoman state could not achieve a full political
control of the Province of Yemen as a consequence of local challenges to the
administration. Thus, Abdulhamid II wanted to create a commission of reform to
take their advices on the betterment of the Province of Yemen and how to integrate
the province to the Ottoman system. A commission was established in 1898 to
determine the conditions of Yemen and to scrutinize how to provide a good

administration there.2”®

Memduh Pasa, then Minister of the Interior, led the
commission to seek a non-military solution with a view to bringing Yemen in line

with other Ottoman provinces enjoying progress and development. The commission

* BEO. 4419/331387. 28 kanun-1 evvel 1331/10 January 1916. leff 4.
*® BEO. 4419/331387. 9 mayis 332/22 May 1916. leff 7.

" Thomas Kuehn, Empire, Islam, and Politics of Difference: Ottoman Rule in Yemen, 1849-1919.
(Leiden: Brill, 2011), 115.

* BEO. 1123/84200. 10 Nisan 1314/ 22 April 1898; BEO. 1123/84206. 10 Nisan 1314/ 22 April
1898.
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reviewed the recommendations made during the 1898-1904 period. The Council of
State dealt with a range of suggestions including criminal law procedures and the
organization of ser iyye courts, as well as steps needed to establish peace through
enforcing law and order.””

Memduh Pasa gathered some of these reports together in Yemen Kit’as:
Hakkinda Bazi Miitalaat. Three of them (dated 2 November 1898) touch on court
organization in Yemen. The commission made many suggestions. It is interesting to
see in the first report that the Yemenis had become used to the criminal law. They
said that though there were many problems and incompetence in the operation of
Ottoman courts in Yemen, the judges applied the criminal law when punishing acts
that required ta zir and tahzir and the people became familiar with the provisions of
the criminal law. The local ulama also accepted and adopted the necessity of
investigation and taking oath from the litigants and witnesses. Thus, the commission
concluded that the region was ready for the establishment of a “central first instance
criminal court” in the provincial center and first instance criminal courts in other
sub-provinces and some districts. They suggested that a “provincial court” (vilayet
mahkemesi) should be established to hear the appeals to the decisions of the ser Tyye
courts. The provincial naib should serve as president and four court observers should
accompany him in this provincial court.”®

Establishing new courts require new regulations as well. The commission
offered that the court orders that required prison sentences for more than three
months given by the courts of the districts should be confirmed in the sub-provinces
and the court orders that required prison sentences for more than a year given by the
courts at sub-provinces should have to be investigated by the provincial courts. If
they were found contradictory to the law, they would be cancelled and would be
corrected there or in the place where the decision was made at first. **!

After the murder cases were heard at the district and sub-province centers, their

case files should be sent to the “provincial court” for examination by the Indictment

" Caesar E. Farah, The Sultan’s Yemen: Nineteenth-Century Challenges to Ottoman Rule. (London:
I. B. Tauris, 2002), 255.

%0 Mehmed Memduh, Yemen Kit'asi Hakkinda Bazi Miitalaat, (Dersaadet: Numune-i Tibaat
Matbaasi, 1324), 47

21 Ibid.
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Committee (hey ’et-i ithamiye) and the elimination of their deficiencies. Then the
cases should be sent to the provincial court or to the place where murder occurred
according to a few criteria: the importance of the murder; the distance of the original
place of the case to the center; and the existence of any demand or claim of one of
the parties worthy to be heard. The civil service officers should execute the penalty
orders and this decision would be suitable to a previous notification by the Ministry
of Justice in 18 May 1882 and to the conditions of the region.”*

The second report was about how the trial of civil cases. Local people in
Yemen did not want to take their civil cases to nizamiye courts partly because they
were unfamiliar with the procedural laws applied in civil law cases in the courts.
Thus, according to the opinion of the commission, it would be better if ser‘iyye
courts continued to hear the civil cases. However, the appeal and investigation of
court orders given by ser Tyye courts in Istanbul should be changed to some extent.
The court decisions about crimes that required talion and cases regarding estates that
valued more than ten thousand kuruses should continue to be appealed and
investigated at the Office of the Chief Jurisconsult but the guarantors of the
defendant should be listened. The judicial inspector of judges (muifettis-i hiikkdam)
should examine the courts sentences regarding estates that valued less than ten
thousand kuruses in the case of appeal .’

The third report urged for the appointment of a judicial inspector of judges,
who should be responsible for examining whether civil and criminal cases were
decided timely and in accordance with the current rules and provisions; eliminating
deficiencies; making the necessary investigations about judges and officials accused
of misconduct; and investigating the conditions [in courts] in all parts of the
province. The appointment of a judicial inspector would be doubly necessary if he
would serve as the examiner of the decisions of ser‘iyye courts as the proposal
discussed above called for. The commission pointed out that an upright man with
integrity from among the members of ilmiye with a good grasp of ser’i rules and the
provisions of nizami laws (dirayet ve istikdmetiyle hiisn-ii siiliik ve sireti fiilen
miicerreb olan rical-i ilmiyeden miindsib bir zat) should be appointed as an inspector

with a salary of 7,500 kuruses. A court clerk having necessary qualities and

282 Memduh, Yemen Kit'asi Hakkinda Bazi Miitalaat, 48.

23 1bid., 49.
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knowledge of ser’i and nizami rules should assist him and have a salary of 2,500
kuruses.***

On 3 January 1899, the Grand Vizier’s Office requested from the Office of the
Chief Jurisconsult its opinion about the proposal of the Ministry of Justice regarding

285 Then, the Council of State

how to handle the criminal and civil cases in Yemen.
sent its minute on dated 13 June 1316, stating that it examined the suggestions of the
commission carefully, found them appropriate and is recommending further action
accordingly.>*

Another suggestion of the reform commission was about the training of judges.
Many memorandums and other archival documents point to the need to establish
schools in order to raise the quality of education in Yemen. “Yemenis are
intelligent,” one observer noted, “but education is lacking.” Yemen was too
important to be ignored. “If we are to win the loyalty of these subjects, then changes
must be made and soon.”” The naibs who presided over ser‘iyye courts in the
districts and sub-districts (nahiye) were not well educated and did not have a good
grasp of ser’i rules and the Mecelle. Consequently these courts remained inadequate
and ineffective and the cause of a just order was poorly served. The training of
judicial officials was necessary to have an adequate number of local ulama who were
properly trained to adjudicate in accordance with ser Gyye, serve as jurists with a
competent knowledge of the Mecelle, and work as clerks who were familiar with the

288 .
. The reform commission

established methods of preparing legal documents (sakk)
proposed the appointment of Seyyid Abdullah Efendi, a court clerk at ser iyye court,
as a teacher with a monthly salary of 250 kuruses. A decree to this effect was issued

on 9 October 1898.2%°

¥ Mehmed Memduh, Yemen Kit’asi Hakkinda Bazi Miitalaat, 49; BEO. 1238/92802. 25 Tesrin-i
Sani 1314/ 7 December 1898.

3 BEO. 1251/93751. 22 Kanun-1 Evvel 1314/3 January 1899.

28 Mehmed Memduh, Yemen Kit'asi Hakkinda Bazi Miitalaat, 59-62. There is a detailed information
about the procedure and operation of courts in the report.

87 Barah, The Sultan’s Yemen, 268.

% A method of sakk (sakk-1 ser’i usulii): all court orders and sentences were written according to this
method as explained in Diistur.

% DH.MKT. 2122/8. 11 Tesrin-i evvel 314/23 October 1898.
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There were many other recommendations for legal reform in the commission
reports. For instance, Kaymakam Rehmi suggested, “Justice, criminal and civil
courts had failed and were abolished. Ser‘iyye courts should be given precise
instructions by the Muf#i to gain confidence of inhabitants, and process of appeal
defined in order to prevent the loss of the plaintiff> s case by default.” On the other
hand, the commission led by Ferid suggested the regulation and standardization of
shari‘a laws and courts for the entire province. They observed that the complaints
submitted to courts were not uniformly acted upon in the whole of the province;
often it was the customary practices of the tribes that prevailed. It was necessary to
operate courts on uniform basis. The areas where tribes observed the Jewish laws
should be subject to the same regulations.>°

Although the reform commission proposed many reforms, they could not be
implemented. Yemeni people continued to show indifference to the Ottoman courts.
Cases were heard not in the courts but by local faqihs and the Ottoman courts had
limited authority to hear and adjudicate disputes.”' Zeki Ehiloglu’s observations are
instructive in this regard. He served as a judge advocate in the Imperial Army
stationed in Yemen in ca. 1908-14.%> He talks about his experiences, observations,
and memoirs in his Yemen 'de Tiirkler, which also gives an idea about the way justice
mechanisms worked in Yemen.

Although the existence of the ser‘iyye courts is recorded throughout the
archival documents, memorandums and annuals, he narrates legal practices that were
described by Hamid Vehbi, the author of San ‘a newspaper, as legal practices before
the Ottoman rule in Yemen. However, it should be considered that the Ottoman state
signed an agreement with Imam Yahya and started to evacuate parts of Yemen when
Ehiloglu was there. He indicates that all civil and criminal cases were settled
according to ser iyye by the local fugaha. Before the evacuation, there was only a
president called reis "iil-hiikkam appointed by Istanbul at ser Tyye court in the center

293

of province, San‘a.”” This was probably a consequence of the Da‘an agreement,

20 Parah, The Sultan’s Yemen, 293-294.
*!1bid., 268.

2 Yaymevinin Onsozii, Zeki Ehiloglu, Yemende Tiirkler: Tarihimizin Ibret Levhasi, (Istanbul:

Kitabevi, 2001), 10.

% Ehiloglu, Yemende Tiirkler, 113.
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which recognized Imam Yahya’s right to establish courts and appoint the judicial
officials their with Istanbul’s approval. The information given by Ehiloglu indicates
that despite all efforts of the state, villagers did not acquire the habit/inclination of
applying to the courts. As a matter of fact, Ehiloglu indicates that people continued
to apply their local fuqaha for the settlement of their cases:

Most jurists in San‘a gathered around the Great Mosque (Cami-i
Kebir). Some faqihs stayed in a small shop and some who could not
open an office ruled cases by sitting on any stone in a street corner or a
step of a ladder as our scriveners. There was no need to write a petition,
stick a stamp, and put any signature or seal. As there is no need for a
stamp, ruling a case did not require any court fees or taxes. There was
not any procedural code either. The fuqaha had own methods of
notification and judgment.””*
If the litigants did not apply to the faqih together, the plaintiff described

her/his case and whom s/he sued and why. The faqih appointed a day and sent a
notification to the defendant. If the defendant was not present at the designated place
(court) on the appointed day and time, then the faqih gave a default judgment usually
to the detriment of the defendant.

Hereby, when the plaintiff or either party was present there, the
faqih rolled up his large sleeves of his loose robe. He prepared his
inkwell and his reed pen. Then, after he wrote the case and defenses
briefly on the paper that he held, he pronounced his judgment. By this
way, the trial ended and its sentence was written.*”
There was no need for an official record when neither party objected to this

decision. However, if one of the parties objected to it, it was possible to apply to the
qadi to confirm the judgment. This shows that the ser‘iyye courts were still

functional authorities and had the power of sanction.

4.3. The Da‘an Agreement and The Establishment of New Courts
The Ottoman state failed to suppress the rebellions and uprisings in Yemen
especially led by the Zaidi population and tried to find a way out. The state made
long negotiations with the Imam of Yemen but was unable to reach an agreement one

way or another. At last, after long years of negotiation, the Ottoman governor Izzet

% Ehiloglu, Yemende Tiirkler, 113.

2 1bid., 114.
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12 at the

and the commandant of the Zaidi Imam, concluded a truce on October 191
village of Da‘an. Sultan Mehmet Resat approved and countersigned it on 22 January
1912. The terms of the truce were to apply to all the areas inhabited by Zaidis from
Ta‘iz in the south, and Amran and Kawkaban in the north to Haraz to the west.”’
The Ottomans continued to administer the Tihamah.**®

The imam had not only requested that “judgments be in conformity with the
shari‘a,” but also sought to have complete control of all judicial appointments in his
previous negotiations. At Da‘an, which recognized the Zaidi Imam as the legitimate
leader of the Zaidi people living in northern Yemen, the first point agreed to was that
“the imam will nominate judges of the Zaidi School, [then] inform the provincial
administration, which will [in turn] inform Istanbul for the confirmation of this
nomination by the Judicial Office.””” Although the Ottoman state agreed to give
authority to Imam Yahya, it can be assumed that the legal organization that the state
aimed to establish in Yemen started to emerge gradually. For instance, it was decided
to establish an appeal court in San‘a, which was also the headquarters of the courts.
The punishment decisions given by the courts had to be approved by the local
sheikhs and sent to Istanbul for approval after the judge failed to achieve
reconciliation, and a decree of confirmation to be issued within four months. The
Ottoman government had the right to appoint judges for Shafi and Hanafi Yemenis
and to appoint Shafi and Hanafi judges outside mountain region; mixed courts to be
organized to look into disputes involving Zaidis and others. The government would

also appoint supervisors for courts that seek to adjudicate disputes in villages of the

countryside to lessen the burden of travelling to the locality of the fixed court.’*

% There are different dates given for the date of the agreement: 9 October 1911 in Caesar E. Farah,

The Sultan’s Yemen; 11 October 1911 in Metin Ayis181, Maresal Ahmet Izzet Pasa: Askeri ve Siyasi
Hayati, (Ankara, TTK, 1997), 45; 13 Ekim 1911 in Yusuf Hikmet Bayur, Tirk Inkilab: Tarihi,
(Ankara: TTK, 1943; vol: 1, part: I), 46.

27 Farah, The Sultan’s Yemen, 271. The original document of the agreement is A.DVN.NMH. 37/1
(31 Kanun-1 sani 1327/13 February 1912). See Appendix F.

%8 Robin Bidwell, The Two Yemens, (Essex: Longman, 1983), 57.

% Brinkley Messick, The Calligraphic State: Textual Domination and History in a Muslim Society,

(Berkeley: University of California, 1996), 189-190.

39 Farah, The Sultan’s Yemen, 297-8.
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The head judges of the courts were usually appointed from Istanbul.
Muhammed Hilal Efendi, an Ottoman Syrian, who was the president of criminal
section of the provincial appeal court, and Muhammad Nuri, another Ottoman
Syrian, who was the head judge of Ibb, are cases in point. Otherwise however, men
from the town and region filled the entire subordinate and lesser-paid court
positions.*®' In addition to this, Kuehn determined that most of the jurists employed
in Yemen courts were almost never posted outside the Province of Yemen while
jurists from other parts of the Ottoman Empire were given judicial appointments in

302
Yemen.

In addition to dividing up the appointment of judges according to spheres of
influence, the seventh article of the agreement is remarkable for the creation of
“mixed courts” with “Shafi and Zaidi judges” to handle claims of “mixed

schools.”%

With this truce, the Ottoman state had to grant significant rights to the
Zaidi Imams in the appointment of court staff and its organization. It is also
remarkable that after the abolishment of the appeal courts in Yemen established by
the Ottoman state, the Imam accepted to establish an appeal court to be located in
San‘a. The Imam would nominate the staff of this court but the Ottoman government

would approve and appoint them.***

4.4. Was it a Failure or a Success?
Avi Rubin interprets the establishment and a quick abolition of the nizamiye
courts in Yemen as a “striking failure” in the history of the nizamiye courts. He
claims that the effectiveness of the judicial reforms can be examined by an

assessment of the implementation of the judicial reforms in regions that were

3 Messick, The Calligraphic State, 189.
392 Kuehn, Empire, Islam, and Politics of Difference, 137-8.

3% 1bid., 189-90.

39 Messick writes that “The imamic appeals courts have a somewhat complicated subsequent history,

involving a Ta'iz-based and sometimes more Shafi-oriented second branch. Soon after he took control
of Lower Yemen from the Ottomans, Imam Yahya appointed Abd al-Rahman al-Haddad, the noted
Shafi'i scholar from Ibb, to head the appeals court in Ta'izz. Imam Yahya's son Ahmad, whose
governorate seat and then capital as imam was in Ta'izz, operated with a branch there and another in
San'a. (Messick, The Calligraphic State, 190-191)
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considered culturally and geographically “remote” from the imperial center such as

39 1 will discuss here whether the story of the nizamiye courts was a success

Yemen.
of failure story.

Most officials who served in Yemen wrote in memorandums, other archival
documents, and memoirs about the ineffectiveness of the Ottoman courts in Yemen
as a consequence of their incompatibility with Yemeni customs and dispositions.
Although they do not explain what these customs and dispositions were, most
officials who lived in Yemen for a while thought that the Ottoman court system was
ill suited to Yemeni customs and dispositions (emzice ve tabiatina aykirr).**® By
saying this, some of the Ottoman officials implied a low level of civilization. Others
had different practices and customs in mind or the different (Zaidi) schools of
Islamic understanding that most Yemenis upheld. For instance, as mentioned in the

previous chapter, they had a tradition of cutting hands of those who did not keep

their promise®®’ though such a norm does not exist in Islamic law.

Mehmed Tevfik Bey, Governor of Yemen between 4 July 1904-5 March 1906,
wrote that in order to increase the recourse of Yemenis to Ottoman courts, the judges
adjudicated the cases that involved Zaidis according to their own customs. Because
the court presidents appointed by Istanbul did not know the Zaidi law, two so-called
court observers (sdhidii’l-hiikiim) were selected from among local jurists and
appointed as court consultants to bring the Zaidi interpretations of Islamic law and
Zaidi customs to the president’s attention. For instance, they had their own notions
of succession and norms of inheritance.’”®

Thomas Kuehn interprets these attitudes as a sign of Ottoman statesmen’s
feeling of superiority over Yemeni people to legitimize their administration there.

He writes:

%% Avi Rubin, Ottoman Nizamiye Courts: Law and Modernity, (New York: Palgrave Macmillan,
2011), 51.

3% Thomas Kuehn uses this phrase in his book as a translation of “emzice ve tabiatina uygun” which

is a phrase used several times in Yemen annuals, archival documents and memoirs.
*7YEE. 35-74, undated.
% Mehmed Tevfik Biren, “Bir Devlet Adaminin” Mehmed Tevfik Bey’in (Biren) II Abdiilhamid,

Megrutiyet ve Miitareke Devri Hatiralari. ed. F. Rezan Hiirmen, (Istanbul: Arma Yaymlar1, 1993, vol.
1.), 280.
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Many senior officials placed the blame for the limited acceptance
of the Ottoman judicial system on the indigenous population: the
Yemenis were simply too “savage” (vahsi) and “primitive”
(bedavetkarane) to understand the new judicial institutions and
practices. The full implementation of the Ottoman legal system,
therefore, had to wait until the new, state run riisdiye schools raised the
locals to the cultural level of the administrators. These officials thus
perceived indigenous legal practices, too, as markers of cultural
boundaries or, more precisely, of civilizational hierarchies.*”
Ottoman officials writing from Yemen thought in general that the Yemenis

remained indifferent to the courts because they were unprepared to make a smooth
adjustment to the new organization. However, the local dynamics played a role as
well. The author of San‘a newspaper wrote that “some wild tribes” (bazi vahsi
kabail) ceased applying to official courts so long as the Ottoman government did not
accommodate their customs.’'’ Local people insisted on preserving their customs
and the Ottoman state insisted on building a justice system that preserved people’s
right to access justice.

Kuehn also asserts that when the Ottoman officials realized that Yemen could
not be governed like those parts of Rumelia, Anatolia, Ottoman Syria, and Ottoman
Iraq, where government influence was much stronger, they elaborated a form of
governance for Yemen that was based to a much greater degree on the
institutionalization and reproduction of difference. Rather, they institutionalized it
by adapting modes of taxation, the judicial system, and military recruitment to what
they perceived as the “customs and dispositions” (dddt ve emzice) of the local
people.’'" According to Kuehn, the abolition of the nizamiye courts was a
confirmation of the Ottoman state’s perception of the indigenous population as
“savages” who could not be ruled like more civilized Ottoman subjects in other parts
of the empire.’"?

The information given throughout this thesis indicates that most of the

different practices specific to Yemen originated from local demands. It seems that

39 Kuehn, Empire, Islam, and Politics of Difference, 109-110.
319 Vehbi, Yemen Salnamesi 1299, 34.
3 Kuehn, Empire, Islam, and Politics of Difference, 91.

312 Kuehn, Empire, Islam, and Politics of Difference, 115-116.
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the Ottoman state made concessions from its centralization policies for the sake of
the continuation of its authority/sovereignty in Yemen. However, their several
attempts to establish nizamiye courts showed their desire to eliminate this deviation.
The language of archival documents suggest that the Ottomans neither desired nor
preferred to create such a difference although some state officials who served in
Yemen underlined the need for different policies in their memorandums. For
instance, when the Province of Yemen requested from Istanbul on 9 April 1895 to
increase the number of members employed in the administrative councils from three
to four, the Council of State objected. Yemen’s argument was that the unavailability
of nizamiye courts increased the work of the administrative councils in Yemen. The
Council of State disapproved this request because it contravened the Law of
Provincial Administration and Yemen should have its nizamiye courts instead.’'
Apparently, the Ottoman state continued to benefit from its imperial experience of
using politics of difference as a tool although it gradually transformed to a modern
centralized state.

In addition, although Kuehn covers a period ends in 1919, he ignores Ottoman
policies regarding the ser‘iyye courts in Yemen after the abolition of the nizamiye
courts. He does not place emphasis on the suggestions of the Reform Commission
all of which indicate the Ottomans’ desire to eliminate the difference policy in the
Province of Yemen. Charging ser‘iyye courts with nizami laws and regulations is
also an important indicator of the government’s desire to eliminate the difference.

It was the nineteenth century idea that the best governments are centralized
governments keen to build a uniform set of laws and to implement them consistently
hence predictably. Kuehn and Rubin approach the nineteenth century Ottoman
policies from this point of view. According to them, the Ottoman state wanted to
become centralized and their difference policies and the abolition of the nizamiye
courts indicate the failure of centralization policies and even its colonialist attitudes
toward the region. Based on Kuehn’s observations and findings, Akiba writes that
the abolition of the nizamiye courts in the face of fierce opposition from the local
population in Yemen indicates the state’s colonialist attitude toward Yemen. Local
Zaidi and Shafi judges mostly took over the judicial posts in the Yemeni ser‘iyye
courts, despite the Ottoman attempt to appoint judges of the official Hanafi School of

1 DH.MKT. 373/51. 29 Nisan 1311/11 May 1895.
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law from Istanbul, which lasted only for a short period. Thus, local forms of Sharia
were uplifted to official status and incorporated into the Ottoman legal hierarchy.’'*

All these approaches consider the nineteenth century Ottoman Empire as a
centralized government aimed to build a uniform set of administration in the
provinces. Any deviation from central policies means a failure or colonialism for
them. This approach embodies a centralist/statist approach in itself that can be
challenged as well. Is the way of best governance can be maintained only with a
commitment to central policies? The Ottoman Empire is well-known for its
decentralized structure for the previous centuries. Although it began to centralize in
the nineteenth century, it is misleading to think that the Ottoman state turned its back
on its previous imperial experiences. The state’s main target was to establish
Ottoman rule in the Province of Yemen and to provide justice to all its subjects. It
was a classical and Hamidian policy to make adjustments and negotiations with local
actors and to consider the local realities. From a centralist point of view, the different
policies in Yemen might be considered as a failure but if we consider Hamidian
policies in long term, it was succeeded in integrating Yemeni people into the new
legal system.

If the Ottoman state had a colonialist attitude toward Yemen, how can we
explain its several attempts to establish courts in Yemen? If the Ottoman state used
the incapability and savageness of the local people as an excuse for its “policy of
difference”, why did they give up their policy of difference in some periods and
aimed to establish nizamiye courts again? In my opinion, in contrast to other
provinces that had been under Ottoman rule for hundreds of years, Yemen was
unprepared and unused to the Ottoman administrative structure because it became
province through the end of the nineteenth century and they could not easily adapt to
the new system. The local conditions were not excuse for Ottoman colonialism but
an indicator of a need for gradual transformation. Despite all of this, there seems to
be an incompatibility between the Ottoman legal system and local traditions and
customs. Because of this disconformity, the Yemeni people did not welcome the

nizamiye courts. In order to accustom the local people to the new system, the

% Jun Akiba, “Preliminaries to a Comparative History of the Russian and Ottoman Empires:
Perspectives from Ottoman Studies,” Imperiology: From Empirical Knowledge to Discussing the
Russian Empire, edited by, Matsuzato Kimitaka. (Sapporo: Slavic Research Center, 2007), 42-43.
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Ottoman state preferred to transform the legal system in the Province of Yemen
gradually.

The most significant characteristic of the Tanzimat, which was the equality of
Muslims and non-Muslims before the law, might have been another reason for the
local people’s reaction to the Ottoman courts. There was a population of Jews in
Yemen and the Zaidis did not consent to the idea of the equality of a Jew’s testimony
with that of a Muslim in courts. Zaidi imams “denounced the Ottoman authorities for
according Christians and Jews in Yemen more influence than was their due.”"
Moreover, the Ottoman government had to accept Imam Yahya’s demand that “the
procedure about the zimmis in Yemen is as the procedure of the second caliph Omar
and according to the ser ‘iyye of Hanafi and Zaidi schools of law.”'¢

Another issue was communication problems. Several documents and reports
underline that most of the presidents and some members of the courts did not know
the local language, Arabic. For instance, Hasan Halid mentions that most naibs
whom he met in Yemen did not know Arabic and translators were not available
during trials. Conducting a healthy hearing became almost impossible under the
circumstances. Communication problems discouraged people from applying to
Ottoman courts. They went to their local jurists instead. Hasan Halid suggests that in
order to solve this problem, judges and members of the courts should be selected
from among people who were respectful, trustworthy and spoke Arabic.’'’

Muhammed Hilal Efendi, who was the president of the criminal section of the
appeal court, also emphasized the significance of Arabic and familiarity with local
culture. He recommended the appointment of court members from among the local

people or people who spoke Arabic and had a good knowledge of the region’s

culture. He reminds the Quranic verse “We did not send any messenger except

313 Kuehn, Empire, Islam, and Politics of Difference, 109.

31 ADVN.NMH. 37/1 (31 Kanun-1 sani 1327/13 February 1912) Leff 20, 6. Madde; Leff, 10. 6.
Madde (mukarrerat-1 hafiyye): “Yemen’deki Museviler’den olan zimmilere de ahkam-1 ser’i serif
mucebince muamele olunacaktir.” For the original document of the agreement, see. Appendix F. For
an interpretation of the document, see. Hanioglu, 298; Kuehn, 109.

'Y E.E. nr.143/29 Hasan Halid Bey Layihasi, 1318/1900, 27-28.
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2318 ¢ show the

(speaking) in the language of his people to state clearly for them...
necessity of appointing members who speaks local language.’"’

Mahmud Nedim Bey became the president of the first instance court in
Hodeida because of such language problem. The former president of this court,
Abdulhamid Efendi, rejected to hear a case if not presented in Turkish.
Consequently, reaching a final verdict took a long time. This situation weakened the
authority and power of the Ottoman government and prepared the ground for foreign
interference. It became necessary to replace him with someone who knew Arabic
when the problems intensified to an extent that Abdulhamid Efendi could not even
communicate with the court assistant.**’

The incompetence of officials was another important reason of the
inoperativeness of the courts. One of the memorandums mentions that because the
court officials thought only their own interests, people became disgusted with

Ottoman courts and government.’*!

Another reason of people’s disinterest to the
Ottoman courts might be the hugeness of the province. The Province of Yemen had
a huge territory. The Ottoman government thought about dividing it into two
beylerbeyliks in the sixteenth century’**and into three or four provinces in the
nineteenth century in order to manage the territory effectively, but kept it as one
province. However, the distance that most people had to cover and the time they
needed to spend on the road to apply to the court of appeals in the provincial capital

discouraged them from using this right they had.’*® For instance, the Minister of the

318 http://quran.com/14 Sahih International. 14/4.

39 {dris Bostan, “Muhammed Hilal Efendi’nin Yemen’e Dair Iki Layihas1,” Osmanli
Arastirmalari/Journal of Ottoman Studies, (Istanbul: Enderun Kitabevi, 1982, vol: 3), 318.

2% Serap Sert, “Son Osmanli Yemen Valisi Mahmud Nedim Bey Hayati ve Faaliyetleri (1857-1940),
(MA diss., Marmara University, 2009), 4.

2! YEE. 35-74, undated. For more information about the need for educating court members, see.
DH.MKT. 2122/8. 11 Tesrin-i evvel 1314/23 October 1898

322 For a long narrative on the division of Yemen into two beglerbegliks, see Feridun Ahmed Bey,
Niizhet-i Esrarii’l-ahyar der-ahbar-1 Sefer-i Sigetvar: Sultan Siileyman’in Son Seferi. 991/1583, prep.
by Ahmet Arslantiirk and Giinhan Borekgi, redacted by Abdulkadir Ozcan, trans. by Vural Geng and
Derya Ors. (Istanbul: Zeytinburnu Belediyesi, 2012).

323 BEO. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 4.
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Interior Mehmed Memduh wrote in his Miftah-1 Yemen that because a sub-district of
Yemen was as large as a sub-province in other provinces and yet there were many
sub-districts in Yemen without an appointed judge or mufti.’** By referring to the
hugeness of the territory, they might also mean the difficult geographical conditions
of the province. These conditions might have caused people to abstain from
traveling to the courts to apply.

As the Province of Yemen reported to the Ministry of the Interior, the most
important reason of Yemeni people’s disinterest in Ottoman courts was that they did
not want to pay the court fee. The provincial authorities wrote that the Yemenis
would not apply to courts and continue to rely on their own jurists if the government
continued to charge a court fee. This situation would entail certain political
disadvantages as well. In order to eliminate such political disadvantages and to make
people applying courts, the court fees that summed over one hundred and thousand
kuruses per annum had been cancelled.” Instead of collecting court fees, the
government decided to raise the taxes collected from the province on 14 June 1910,

with the consent of the Office of the Chief Jurisconsult.>%¢

By doing so, the
government aimed at increasing people’s application to courts and to win their
sympathy for the Ottoman government. However, we learn from Rubin that the court
fee had been problem in all other provinces, thus, this problem was not specific to
Yemen. A requirement to pay a fee for basic procedures rendered nizamiye court
operations a rather expensive public service since it was not possible for average
Ottoman subjects to pay for these services.**’

According to Thomas Kuehn, another reason that drew people back from
applying to Ottoman courts was “the introduction of secular criminal law; replacing
shari‘a law with the Ottoman criminal code meant that criminal justice no longer
included the application of the hudud punishments that many ulama considered a

99328

crucial element of righteous government.”””" This argument contradicts with what

32* Mehmed Memduh, Miftah-1 Yemen. (Istanbul: Matbaa-i Hayriye ve Siirekas1, 1330), 27.
323 DH.MUI. 68-2/23. 3 Nisan 1326/16 April 1910.

2 DH.MUI. 68-2/23. 1 Haziran 1326/14 June 1910.
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the reform commission observed and wrote in their reports. As Memduh cited,
Yemeni people learned the provisions of the criminal law and became accustomed to
them The local ulama recognized the necessity of investigation and taking oath from

329 .
Furthermore, whether the criminal law was a secular

the litigants and witnesses.
one or not is open to discussion as well. Although it was amalgamated provisions
derived from both the contemporary European codes and shari‘a principles, it still
protected some bases of shari‘a in its content. For instance, in the cases of murder,
the criminal code stipulated that judges would impose shari‘a punishments through
the principle of talion or the payment of blood money as in the Islamic law.”** Thus,
the criminal code may not be considered as an indicator of the failure of Ottoman
court organization.

It is significant to define how to measure “failure” and “success” in this case.
The abolition of the nizamiye courts might be seen as a failure from a centralist and
statist approach because the abolition indicated a deviation from systematic structure
of the central state. However, if we think in long terms, the adaptation of the system
to the local conditions may contribute to successful results. The interim formula that
the state refashioned judicial regime is extremely important to consider in
understanding the legal transformation in Yemen. Although it seems to be a failure in
appearance, it may be considered to be a success story in long term when the 1911
Da‘an agreement considered for its articles about the re-organization of the nizamiye
courts in Yemen. Even in the Republican era in 1970s, the court organization in
Yemen resembled to the Ottoman legal system. For instance, there were the first
instance, appeal and cassation courts in Republican Yemen. The codifications that
they applied in their courts very much resembled in title and form to the Ottoman

codes.*’!

Thus, it is also necessary to study the continuity between Ottoman legal
institutions in the Province of Yemen and their later applications in the Republican

era. Understanding this continuity might change our perspective that the Ottoman

32 Mehmed Memduh, Yemen Kit'ast Hakkinda Bazi Miitalaat, 47.

330 Aydin, “Ceza”, 482.

31 For the codifications and court system in Republican Yemen, see. Dr. S. H. Amin, Law and Justice

in Contemporary Yemen: People’s Democratic Republic of Yemen and Yemen Arab Republic,
(Glasgow: Roston Limited, 1987), 57-83.
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government’s different policies in Yemen was not a failure but a success in long

term.

4.5. Why the Insistence on a Bureaucratic Court System?

The Ottoman state’s several attempts to establish nizamiye courts indicate that
it was quite resolved to establish a bureaucratically organized court system in
Yemen. A case in point is the implementation of certain standard norms, regulations
and measures that aimed at standardizing and controlling the legal practice in
Yemen. Thus, even the ser‘iyye courts became subject to checks through the
installation of appeal and cassation processes. Why did the Ottomans insist on

building a bureaucratic judicial system?

One reason that comes to mind is that their decisiveness is indicative of the
Ottoman commitment to the “rule of law.” Professor Akarli writes “no state could
maintain itself over such a broad area, over such a diverse population and for such a

»332 Therefore,

long period without a working legal system and notion of legitimacy.
it is possible to assume that maintaining a working legal system was the one of the
main targets of the long-lived Ottoman state. Historians usually connect the success
and longevity of the Ottoman social and political order to its notion of the circle of
justice. We can outline this notion as follows. No political sovereignty can be
attained without the military; yet, no military can be sustained without financial
resources. These resources can be raised only through levying taxes, which
presuppose continuous economic activity on the part of the subjects; but to maintain
a level of prosperity that can sustain taxable income, justice needs to be ensured.
Thus, to be attained, justice requires public order, all-important social harmony, and
control of abusive and greedy government servants. To achieve all this, the shari‘a,
clearly the axis of governance, points the way. Nevertheless, the shari‘a cannot be
implemented without political sovereignty, and this cannot be attained without the
military. Here, the circle is joined.**® This indicates that maintaining an order where

people had an easy access to justice was an aim of the Ottoman state. Although their

332 Akarly, “Law in the Marketplace, 1730-18407, 245.

33 Wael B. Hallaq, An Introduction to Islamic Law. (New York: Cambridge University Press, 2009),
73-74.
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legal practices may change in time, their aim to provide justice did not. They tried to

keep open the way to access to justice.

Although the Ottoman state was in a transformation period in the nineteenth
century and their notions of good governance were changing, certain deeply
established principles continued to influence their policies and policy objectives. The
state believed in this era that they could provide justice to its subjects with the new
and hybrid legal system. The importance of providing justice and protecting people’s
access to justice hence rights is mentioned several times in the archival documents.
For instance, Hamid Vehbi mentions that if the government does not allow assistance
and procedures agreeable to their customs and what is familiar to them, they will
altogether cease/stop applying to official judges and [courts] and thereby people’s
rights will be wasted.

ulfet ve ‘adetlerine muvafik teshilat ve muamelata miisaade

olunmayacak olsa hiikkdm ve hiikkdm-1 resmiyyeye miiracaat etmekden

biitiin biitiin feragat ederek izda-i hukuk-1 nasa sebebiyet verilecegi.***

This statement indicates that the Ottoman government did not adopt the policy
of difference on the pretext that new laws would be “contrary to their customs and
dispositions” as Kuehn claims. Instead, the government seems to have been more
attentive to providing justice based on the long tradition of Islamic legal practices.
The state paid attention to protect people’s rights and to provide them new ways to

access justice.

For the Ottoman statesmen, people’s lack of knowledge or not being informed
of their right of appeal to the Office of the Chief Jurisconsult was a problem that
needed urgent attention and correction, so as not to deny them access to justice and

waste/compromise their rights.

Bab-1 Fetva-penahiye takdim ile temyizen taleb-i tedkiki usiliinii

ekser ahali-i vilayet bilmedikleri igiin kesb-i kat iyet etmekde ve bu ise

. o . 335
ashab-1 de ‘avinin ziyad -1 hukukunu miicib olmaktadir.

34 Yemen Salnamesi 1299, 34-35.

33 YEE. 11/15, 27 Kanun-1 evvel 1320/9 January 1905 ismail Rahmi, 14. bend.
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Similarly, the state did not want to leave the litigants in a situation that would

deprive them of their right to justice:

aksi halde muhtelis veya vazife-i me 'miiriyyetinden miicrim olan
bir me ’murun men -i mu ‘drazasina ve hatta berdetine hiikiim verilecegi
ve bu ise ekseriya suhiid ile isbati mute ‘assir ve belki de gayr-i miimkin

ihtilas da ‘valarim keen-lem-yekiin ve miitenefffiren miidde T olanlar

hakkindan mahrum birakacagr melhuz olub>°

The Zaidi people had a tradition of cutting the hands of people who did not
keep their promise. In order to remove such customs and provide justice adhere to
Islamic law and the rules of the state, the Ottoman state aimed to succeed in making
people apply to the courts and controlling the legal order there. By doing so, the

rights of foreigners would be protected as well:

ba‘z1 kabadil-i baidede séziinde sebdt etmeyenin eli kesilmek gibi
cahilane ve gadddrdane mu ‘ameldt vaki oldugundan bu gibi muameldt

kabadil-i sdireye sirdyet etmemek ve oralarda bulunan ecnebiler temin

. - . . . n . . 337
edilmis olmak igiin elviye merkezlerinde birer ceza mahkemesinin

As a final example, in one of the reports written by the reform commission
dated 1314, the commission pointed out the necessity of eliminating the deficiencies

of the courts and providing justice on time without reason:

Mehakim-i deavi ndsi evkat ve ezminesinde temgiyete dikkat ve
ihtimam edecek ve bila sebeb mesru hukuk-1 1badi siiriincemede
birakmayacaktir.**®

These examples from many Ottoman documents indicate that one of the main
concerns of the state was to provide justice to its subjects. In order to adhere to the
principle of securing the rights of its subjects, the state insisted to establish nizamiye
courts and allowed for some different practices even for the sake of making

concessions to its centralization policies.

The disinterest of people to the nizamiye courts forced the state to leave only

ser Tyye courts in Yemen but it charged them with some nizami responsibilities. For

3¢ BEOQ. 4382/328637. 18 Tesrin-i evvel 1331/31 October 1915. Leff 3.
3T YEE. 35-74, undated.

338 Mehmed Memduh, Yemen Kit'asit Hakkinda Bazi Miitalaat, 123.
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instance, ger Tyye courts gave judgments in accordance with the Mecelle and the

penal code, both of which were actually prepared for use in the nizamiye courts.

The second reason of the state’s insistence on the court organization is about its
centralization policies. Especially from the early years of the twentieth century
onward, the Ottoman state started to adopt more centralized policies. The
participation of the CUP intellectuals in the government apparently had led them to
value state. This new governing elite had consolidated and cemented its control over
the Ottoman civil and military administration by 1913. As empire-savers the Young
Turks always viewed the problems confronting the Ottoman Empire from the
standpoint of the state, placing little if any emphasis on the people’s will. Thus, the
Young Turks’ inclination toward authoritarian theories was by no means a
coincidence.”®” It is inevitable that this political change in the center influenced the
whole provinces throughout the empire. The legal organization and the government’s
solutions to the problems regarding the courts changed from 1900s onward. For
instance, the new government placed more emphasis on the application of nizami law

and regulations.

Centralization was hardly a process of mere domination of the provinces by the
capital. Istanbul extended itself more deeply into provincial politics, economy, and

% The state aimed to apply strong centralization policies and to control the

society.
legal procedure by creating a uniform and standardized court organization with the
law of provincial administration and other legislation. As Yemen became province,
they immediately tried to establish a new court organization there. In order to
eliminate plurality and to win recognition as the single legal authority, the Ottoman
state reached a compromise with the local ulama and sheikhs and tried to incorporate

them into the state’s legal institutions/system and to remove them as an alternative to

1ts courts.

In conclusion, it is possible to make observations in the policy shifts of the

Ottoman Empire during a short period of time and their reflections in the legal

PIM. Siikrii Hanioglu, Preparation for a Revolution: The Young Turks, 1902-1908. (New York:
Oxford University Press, 2001), 312-3.

** Donald Quataert, The Ottoman Empire: 1700-1922 (Cambridge: Cambridge University Press,

2005), 63.
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system of a far province, Yemen. Although the Hamidian officials inclined to adapt
the legal system to the local conditions, the Unionist officials had been more insistent
to implement central regulations in the Province. The story of Ottoman legal system
in the Province of Yemen indicates that the Ottoman state gradually transformed the
judicial organization. It is also possible to observe that although the state made
concessions to its policies in the provinces, it did not compromise its ideal of

providing justice to all its subjects.
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CHAPTER YV
5. Conclusion

This study has aimed at revealing the introduction of the new Ottoman court
organization in the province of Yemen and the novelties it brought to legal
understanding in the region. It tried to understand different dynamics at place during
the gradual transformation of the judicial organization in the Province of Yemen
from 1872 to 1918. The thesis also questioned the success and failure of the effort.

The state aimed to apply the new judicial organization in all provinces with the
Provincial Law of 1864, including Yemen after the government’s determined efforts
to build corporation in 1872. However, it took some time to fully consolidate the new
organization. The Ottoman government established nizamiye courts in the provincial
center and in most sub-provinces and districts by 1879. The thesis reveals the
novelties that the new court organization brought to the region such as the
bureaucratic and hierarchical organization of the nizamiye courts, multiple judges,
and the office of public prosecution. However, the Yemeni people were
unaccustomed to applying to courts and the Ottoman state faced resistance. Thus, the
state reorganized the court system with some modifications to bring the judicial
organization into conformity with local conditions. When the effort did not yield the
desired results, the state decided to abolish the nizamiye courts and sustained the
ser‘iyye courts in 1889. Subsequently, the government transformed the ser‘iyye

courts and tasked them with nizami law such as Mecelle and criminal code.

The study also tried to explain why people hesitated and refrained from
applying to the Ottoman courts and preferred to apply to their fugaha instead. Some
of these reasons were that the new organization was not suitable to their local
customs and traditions. The Province of Yemen was a huge territory and the distance
that most people had to cover and the time they needed to spend on the road to apply
to the courts discouraged them from applying to the Ottoman courts. Another reason
of Yemeni people’s disinterest in the Ottoman courts was the requirement to pay a
fee for even basic procedures. The court fee turned the courts into an expensive
public service and people shunned applying to the Ottoman courts. The equality of
Muslims and non-Muslims before the law was another reason of the local people’s

reaction to the Ottoman courts. There was a population of Jews in Yemen and the
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Yemenis did not consent to the idea of the equality of a Jew’s testimony with that of

a Muslim in courts.

The thesis also aimed to understand the insistence of the Ottoman state to
integrate the local people into the new legal organization. I explained the
government’s decisiveness as an indicator of their commitment to the “rule of law.”
The Ottoman state succeeded to survive for centuries with a working legal system
and maintaining an order where people had easy access to justice was one of the
most significant aims of the Ottoman state. The state’s main target was to establish
Ottoman rule in the Province of Yemen and to provide justice to all its subjects.
Although its legal practices may have changed in time, the state’s aim to provide

justice did not. The Ottomans tried to keep open access to justice.

In addition, instead of interpreting the abolition of the nizamiye courts as a
failure, this thesis argued that the flexibility of Ottoman practices provided a gradual
transformation of the legal system in Yemen that resulted with the establishment of
new courts again with the consent of the local leaders at the Da‘an agreement in
1911. The Yemeni people became accustomed to Ottoman practices in time partly
because of the reconciliatory attempts of the Ottoman government. Remarkably, a
court organization similar to the Ottoman judicial system was established in Yemen
in the Republican era. This thesis also proved that in contrast to common belief, the
Ottoman state did not pursue uniform policies and practices while centralizing during
the nineteenth century. Apparently, the Ottoman state continued to benefit from its
imperial experience of using politics of difference as a tool of governance although it

gradually transformed to a modern centralized state.

Some historians have studied the history of the Ottoman nizamiye courts based
on the applications and changes in the center, Istanbul. Although we learn about the
formal structure of the nizamiye courts from these studies, we do not know much
about the implementation of the nizamiye courts in different provinces. Each
province had its particular conditions and the implementation of the nizamiye courts
probably showed some differences in each province. Avi Rubin suggested in his
Ottoman Nizamiye Courts that future microhistories of specific nizamiye courts in
various provincial localities would enable us understand better the dynamics of

Ottoman sociolegal change. This thesis aimed to contribute to the present literature
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by studying the implementation of the new court organization in a far away Ottoman

Province, Yemen.

This research will become more meaningful for Ottoman historiography if
additional studies on the implementation of the new legal system in other provinces
become available. This study aims to serve as a step toward comparative studies of
judicial organization in Rumelian, Anatolian and Arabian provinces. Such
comprehensive studies should provide an insightful point of view in understanding
the legal transformation of the Ottoman state and its centralization process. We
would then be in a better position also to understand interactions between the center
and the peripheries and the influence of local power relations on judicial

proceedings.
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Appendices
Appendix A
Court Staff in 1880/1 according to Yearbook of Yemen 1298
The Provincial Center
Naib: Cafer Efendi

The Civil Section of the Appeal Court

The President: Muhammed Hilal Efendi.

Public Prosecutor: Hilmi Efendi.

Members: Seyyid Ismail bin Muhsin ishak Efendi; Seyyid Ali bin Abdurrahman
Efendi.

Junior Clerk: Abdullah Efendi.

Clerks: Abdi Efendi; Seyyid Ahmed Efendi.

The Criminal Section of the Appeal Court

The President: Naib Cafer Efendi.

Members: Seyyid Mehmed bin Hiiseyin bin Ishak Efendi; Kadi Ismail Cafer Efendi.
Junior Clerk: Seyyid Mehmed es-Sami Efendi.

Head clerk: Hamdi Efendi.

Clerks: Yaver Efendi; Ali Cum’a Efendi.

The Civil Section of the First Instance Court

The President: Abdullah Efendi.

Members: Seyyid Yahya bin Mehmed Mansur Efendi; Seyyid Hiiseyin bin Kasim
Fayi® Efendi.

Junior Clerk: none.

Head clerk: Seyyid Mehmed Efendi.

Clerks: Seyyid Hiiseyin Saldh Efendi; Ahmed Muhtar Efendi.

The Criminal Section of the First Instance Court

The President: Miinib Efendi.

Deputy Public Prosecutor: Ahmed Beg.

Members: Seyyid Abdullah bin Ahmed Efendi; Seyyid Mehmed bin Mehmed Sadik
Efendi.

Junior Clerk: Seyyid Hiiseyin Fayi® Efendi.

Clerks: Seyyid Ahmed Efendi; Riistem Efendi.

The Sub-province of Ta‘iz
Naib: Haci1 Ahmed Pir Efendi

The Criminal Section of the First Instance Court
Members: Abdullah bin Abdiilaziz Efendi; Seyyid Ismail bin Ali Efendi.
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The Sub-province of Hodeida
Naib: Abdulhamid Hayri Efendi

The Criminal Section of the First Instance Court

The Second President: Abdullah Niyazi Efendi.

Members: Mekkeli Mehmed Sagid Efendi; Seyyid Ali bin Ahmed Efendi; Seyyid Ali
bin Bekir Efendi; Kadizade Mehmef Efendi.

The Sub-province of Asir
Naib Remzi Efendi

The Civil Section of the First Instance Court
Members: Abdullah bin Muaz Efendi; Mesit bin Salim Efendi.

The Criminal Section of the First Instance Court
Members: Mehmed bin Ali Murhan Efendi; Abdurrahman bin Siileyman Efendi.

Court Staff in 1888/9 according to Yearbook of Yemen 1306
The Provincial Center

The Civil Section and Execution Office of the Appeal Court

President: none

Members: Seyyid Mehmed bin Hiiseyin Efendi; Seyyid Ali bin Mehmed Efendi;
Seyyid Ali bin Abdurrahman Efendi; Ismail Cafer Efendi.

The Clerk’s Office of the Appeal Court

Head Clerk: Mehmed Resid Beg

Clerks: Seyyid Abdurrahman Efendi; Seyyid Mehmed Sah Efendi; Mehmed
Yiidimu Efendi; Digeri Ahmed Semman Efendi

The First Instance Court

President — Naib Hac1 Ahmed Pir Efendi

Members: Seyyid Ali el-Magribi Efendi; Abdullah ‘Azani Efendi; Ibrahim Cafer
Efendi; Seyyid Abdullah bin ishak Efendi.

The Clerk’s Office of the First Instance Court

Head Clerk: Besir Mecidi Efendi

Recording Clerk of the Civil Section: Seyyid Mehmed Hasim Efendi and Seyyid
Ahmed Efendi

Recording Clerk of the Criminal Section: Seyyid Mehmed Haddad Efendi and
Ahmed Mubhtar Efendi.

The Office of Investigating Magistrate of the First Instance Court: Investigating
Magistrate Tahir Efendi

Execution Office: Execution official Yaver Efendi
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The Sub-province of Hodeida

The First Instance Court

President: Naib Efendi Miiderris

Members: Seyyid Seyh Efendi; Seyyid Omer Maslah Efendi; Seyyid Ali Saim
Efendi; Seyyid Sitileyman Hiicim Efendi.

Investigating Magistrate: Rasid Efendi

Head Clerk: Mehmed Cemal Efendi

Clerks: Mahfuz Efendi; Baf Efendi; Ahmed Isa Efendi; Abdullah Muhtar Efendi.
Execution official: Ahmed Receb Efendi

Commercial Court

President: Mahmud Efendi

Permanent Members: Ali Bahemdin Efendi; Mehmed Babki Efendi; Omer Henumi
Efend; Salih Sevaf Efendi.

Temporary Members: Abdullah Babki Efendi; Siileyman Omer Henumi Efendi;
Abid Banbile Efendi; Mehmed Abdurrahman Efendi

Head Clerk: Siileyman Faik Efendi

The Sub-province of Asir

The First Instance Court

President: Naib Efendi.

Members: Said bin Sa‘d Efendi; Hiiseyin bin Miite‘ali Efendi; Mesit Efendi;
Mehmed bin Seblan Efendi.

Head Clerk: Abdullah Efendi.

Clerks: Mehmed Efendi; Mevliid Efendi

Investigating Magistrate: Dervis Efendi.

Execution official: Mehmed Efendi.

The Sub-province of Ta‘iz

The First Instance Court

President: Naib Efendi

Members: Seyyid Ismail Efendi; Kasim Ayani Efendi; Abdurrahman Miicahid
Efendi.

Head Clerk: Bilal Liitfi Efendi.

Clerks: Hiiseyin Efendi; Ahmed Ketef Efendi; Nuri Efendi.

Investigating Magistrate: Emin Efendi.

Execution official: Hafiz Efendi

Court Staff in 1895/96 according to Yearbook of Yemen 1313
The Provincial Center

Ser‘iyye Court

President: Naib Ezherizdde Mehmed Said Efendi miiderris

Head Clerk: Seyyid Abdah Efendi miiderris
Court Observers: Ali Magribi Efendi; Seyyid Ali Kebsi Efendi.
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The Sub-province of Hodeida

Ser‘iyye Court
Clerk: Ahmed Receb Efendi
Court Observer: Seyyid Mehmed Mebil Efendi

The Office of the First Instance Court

President: Bekir Sidki1 Efendi

Vice Public Prosecutor: Nesib Efendi

Head Clerk: Ahmed Car Efendi

Recording Clerks: Es-Seyyid Mehmed Bakir; Mahmud Efendi
Deputy Investigating Magistrate: Abid Efendi

Member: Kadizdde Mehmed Efendi

Commercial Court

President: Halil Kamil Efendi

Head Clerk: Mehmed Medeni Efendi

Permanent Members: Salih Receb Efendi; Yahya Davud Efendi; daimi Salih Sazeli
Efendi; Ebubekir Barasi’ Efendi.

The Sub-province of Ta‘iz

Ser‘iyye Court

Clerk: Ali Abdulkerim Efendi

Court Observers: Mehmed Davud Efendi; Seyyid Kasim Efendi.

The Sub-province of Asir

Ser‘iyye Court
Court Observer: Mehmed Hiiseyin Efendi
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Appendix B
MV. 45/20 1306 Za 12

Ozet: Yemen vildyeti adliye teskilat: biinyesinde bulunan ceza, adi hukuk, bidayet ve
ceza istinaf mahkemelerinin lagviyla, tahsisatinin hazine-mande olmasi ve bunlarin
yerine kurulan mahkeme masraflarinin buradan karsilanmasi.

Meclis-1 Viikela Miizakeratina Mahsis Zabit Varakasidir.
Hazir bulunan zevat-1 fihAmin esamisi.

Miizakere olunan mevadda miiteallik varakanin nev‘iyle hiilasa-i meali ve Bab-1 ali
Evrak Odasinca olan numerosu ve Meclise havalesi tarihi ve melfifati kac kit‘a
oldugu

28 Haziran 1305

12 Zilka‘de 1306

Miizakere olunan mevadda miiteallik varakanim nev‘iyle hiildsa-i meéli ve Bab-1 Ali
Evrak Odasinda olan numerosu ve Meclise havalesi tarihi ve melfifati kac kit‘a
oldugu

Nev’i: Muhabere-i tezkire-i samiye ve mazbata
Hiilasa-i Meali:

Yemen’de teskilat-1 adliye heniiz kdmilen icrd edilmemis oldugu gibi teskilat-1
vaki‘ada matlib olan netdyici temin edemedigi cihetle mehakim-i adliyenin
ihtiyacat-1 mahalliyeye tevfikan stret-i tensik ve ta‘dili hakkinda sebk eden karar ve
is‘dra cevaben Yemen vildyetinden gelen tahrirat iizerine Adliye Nezaretiyle
muhabereyi samil tezkirenin leffiyle fukahadan miirekkeb bir enclimen akd olunarak
keyfiyetin bi’l-etraf tedkik ve miizakeresiyle hasil olacak neticenin ig‘ar1 zzmninda
makam-1 vala-y1 megsihat-penahi ile icra kilinan muhabereyi samil tezkire-i samiye
heyet-i ilmiyyenin mazbata-i melfifesiyle beraber kirdat olundu.

Karari:

Salifii’z-zikr heyet-i ilmiyye mazbatasinda Hitta-i Yemaniyye ahalisinin mehakim-i
nizdmiyeden nihdyet derecede miiteneffir ve miitevahhis olduklar1 cihetle ustl-i
adliye oraca ahaliyi hiikimetden tebride ve bi-gayri-liizim hazine-i celileye masraf
vukiiuna sebebiyet vermekde oldugu Yemen vilayetinin evvel ve ahir vuki® bulan
is‘aratindan miisteban olacagina nazaran Adliye Nezaretinin cevabinda gosterildigi
vechile de‘avi-i cezaiyyenin esna-yi1 rii’yetinde suhld ale’l-hiikm olmak ve cerdim-i
vakia i¢lin hakimii’s-ser‘in riyaseti altinda ve a‘za sifatinda bulunup mahkeme-i
cezaiyye seklinde icra-y1 tahkikat ve muhdkemat ile cezd kaninuna tevfikan tayin-i
miicazat etmek {izere miimeyyiz namiyle a‘zd ve dedvi-i cezdiyyenin kanlina
muvafik slretde hiisn-i cereyanina nezaretle sii-i isti‘malata meydan vermemek ve
liva ve kazd mecalisinden sadir olacak i‘lamat-1 cezdiyyeden mugayir-i kaniin
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goriinenleri merkez-i vilayetdeki meclisde istinaf etmek ve evrak-1 ser‘iyye ve
nizdmiyyeyi merci‘lerine gondermek {iizere bir miiddei-i umimi nasb1 vilayet-i
mezklrede kabili’l-icra oldugu beyan olunan kavanin-i cedide-i adliyeyi ndm-1
aharla ibka ve icrad etmege ¢alismak demek olup bu ise ahval-i mevki‘a icabinca
miindsib olmayacagi anlasildigindan mukaddema mehakim-i nizdmiyyenin hukiik
kismi lagv olunarak hukik-1 ‘ddiye davalart mehakim-i ser‘iyyeye havale oldugu gibi
umir-1 cezaiyyeye bakmak fiizere livdA ve kazalardaki biddyet mahkemeleriyle
merkez-i vilayetdeki ceza istinaf mahkemesinin dahi lagviyla mesalih-i vakianin
vech-i vecih-i ser‘1 lizere fasl ve rii’yet olmak lizere mahkeme-i ser‘iyyeye tevdii ve
fakat ticaretgah olan Hudeyde’deki ticaret mahkemesinin ibkasi ve muhakemat-1 ser
‘lyyede ahalinin bir kat daha temini iclin hazir bulunmak ve lede’l-hace yalniz
mesdil-i ldzimede istisare olunmak {izere mahalli ulema ve fukahasindan evsaf-1
matlibeyi cami‘ siihlid ale’l- hiikmiin dahi mehakim-i ser‘iyyede bulundugu ve
bunda tahsisi ldzim gelen senevi yliz on sekiz bin sekiz yiiz gurusun mehakim-i ser
‘lyye hasilatindan mal sanduklarma aid olan mikdardan is ‘ar-1 mahalli vechile
tesviyesi husisunun merciine havalesi der-meyan kilinmisdir. Vilayet-i mezkirede
teskilat-1 adliyenin tesisi ve icrast husisiyyet-i mevkiaya ve emzice-i ahali-i
mabhalliyeye gore kabil olamayup el-yevm umir-1 cezdiyyeye bakmak tizere mevcid
olan mehakim-i adliye i¢iin senevi alt1 yiiz altmig dort bin bu kadar gurusun beyhtde
sarf olunmakda idiigli anlasildigindan mesalih-i hukikiyyenin hey’et-i ilmiyye
mazbatasinda muharrer oldugu vechile mahallince ulema ve fukahadan intihdb ve
ta‘yin edilecek siihid ale’l-hiikiimler huzlrunda ahkam-1 ser‘iyyeye tevfikan
hakimii’s-ser* bulunanlar tarafinda kemakan rii’yet ve fasl edilmis ve umir-1
cezaiyyenin dahi yine bu hey’etler huzlirunda ta‘yin ve tedkik olunmak {izere oraya
havalesiyle ta‘yin-i cezd husGisunun yani ser’an ta‘zir ve tahzir misillii miicazat
istilzdm eden ef*alin tatbikatinda ceza kaninname-yi hiimaytnu ahkamina tevfik-i
muamele edilmesi ve bu halde vilayet-i mezkirede lizimu kalmayacak olan
mehakim-i cezdiyyenin dahi lagviyla tahsisatin hazine-mande olunmasi ve siihtid
ale’l-hiikiimlere verilecek madsatin dahi zikr olunan karsilikdan tesviyesi miinasib

goriinmekle ol vechile ifa-y1 mukteziyyatinin ba-mazbata arz ve istinafi tezekkiir
kilindi.

15 Zilka‘de 1306
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Appendix C
MV. 66/92 1309 M 11.

Ozet: Irdde-i seniyye ile lagvedilen Yemen vildyeti mehdkim-i nizAmiyesine ait
vezdifin mehakim-i ser‘iyyeye havalesinden dolayr Hazine ve miiltezim,
miiteahhidin ve kefiller arasinda ortaya ¢ikacak da‘valarin shret-i halli ile ilgili
miitalaalar.

Meclis-1 Viikela Miizakeratina Mahsis Zabit Varakasidir.
Hazir bulunan zevat-1 fihAmin esamisi.

Miizakere olunan mevadda miiteallik varakanin nev’iyle hiilasa-i meali ve Bab-1 ali
Evrak Odasinca olan numerosu ve Meclise havalesi tarihi ve melfifati kac kit‘a
oldugu

Tarih-1 havalesi:
Arabi: 11 Muharrem 1309
Rlmi: 4 Agustos 1307

Hiilasa-i Meali:

Yemen vilayeti mehakim-i nizadmiyesinin ba-irdde-i seniyye-i hazret-i padisahi
lagviyla vezdifinin mehakim-i ser‘iyyeye havalesinden dolayr memrin
muhakematiyla Hazine-i celile ve miiltezimin ve miiteahhidin beyninde vukii‘a gelen
deavide ukiid ve muamelatin vukii‘unu isbat ig¢lin ibraz olunan sened taraf-1
hasimdan inkar olunacak olur ise mazmtnunu ve hasbe’l-uslil makblz senedi almak
lazim gelen teslimati isbat igiin sahid taleb olunmasi ve a‘sar nizdmnamesine
tevfikan taleb olunan faizle mesarif-i muhakeme ve licret-i vekaletin dahi kabil ve
istimd‘ olunmamasi enva-1 mehazir ve miiskilati da‘i oldugu gibi kaza ve liva
mehakim-i ger‘iyyesinden verilen i‘lamatin talimat-1 mahsisasia tevfikan istinafi
makam-1 mesthatdan istizdna miitevakkif olmagla beraber istinaf ve temyiz iciin
Ahval-i Muhakemat-1 Huktikiyye Kanlinu’nda miinderic istinaf ve temyiz miiddetleri
i‘lamat-1 ser‘iyyenin tebliginden mi mu‘teber olacag: bilinemedigi ve mehakim-i
nizdmiyyenin lagvindan mukaddem tanzim olunup temyizen nakz ile ikmal-i noksan
iclin idde olunan i1‘lamat hakkinda i‘lam-1 ser‘i istihsaline kadar medytnlar ellerinde
bulunan emval ve emlaki ahara bey u ferag ederek hukik-1 hazinenin istifasina
imkan kalmayacagindan ne yolda muamele olunmak lazim gelecegine dair vilayet-i
mezklre valiliginden vukia® bulan is‘ar lizerine Maliye Hukuk Miisavirligi’nden
tanzim olunan miitdlaandmenin leffiyle Maliye Nezareti’'nden varid olup Sira-yi
Devlet’e havale olunan tezkire ve Islahat-1 Adliye Komisyonuyla cereyan eden
muhabere lizerine Tanzimat Dairesinden kaleme alinan mazbata okundu.

Karart:
Mealinden miisteban oldugu lizere mezk(r miitilaanaimede memirin muhakemati
nizdmat-1 mahsisast ahkaminca mecalis-i idareye mufavvaz olup vilayet-i

merkiimece mehdkim-i nizdmiyenin ilgas1 eshasa miiteallik hukiik-1 adiyye ve
sahsiyye da‘valarinin ahalinin ilfet-i kadimeleri vechile mehakim-i ser‘iyyede
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ri’yeti maksadina miistenid oldugu cihetle, vilayet-i mezkiirece memirin
muhakemat: i¢lin mehakim-i ser‘iyyeye miiracaat liizimuna zehab olunmus ise
yanlis olacagindan memirinin sifat-1 memdriyetlerinden miitevellid cezay:
miistelzim fiil ve hareketleri vukii‘unda Memtrin Muhakemesi Nizamnamesi’yle an1
miifesser olan izahname ahkamma tevfikan kemakdn mecalis-i idarede
muhakemelerinin icrdst ve a‘sdr nizamnamesinin otuz dokuzuncu maddesi
hilkkmiince a‘sar taksitlerinin tahsili i¢lin mehakimden istihsal-i hiikkme hacet
olmayup vilayet-i mezkGredeki ahkam-1 i‘lamat kangi vasita ile icrd olunmakda ise
miiltezimin ile kiifeldsindan alinacak senedat-1 musaddakada muayyen tekasit
bedelat1 bey‘-i emval ve emlak ile istifa edilmek lizere o vasitaya miirdcaat olunmasi
lazim gelecegi ve Hazine-i Celile ile miiltezimin ve miiteahhidin beyninde zuhir
eden deaviye gelince hazinenin bi’l-climle ukiid ve muamelat: ve teslimati senede ve
faiz ve mesarif-i muhakeme ve lcret-i vekalet gibi fiirG‘at dahi hiikm-i nizam ve
mukaveleye merblt oldugundan akd-i iltizdmi isbat i¢lin siih(d tedariki esas
muamelede bulunan memurinin tebeddiilii gibi esbabdan nasi kesb-i taazziir edecegi
gibi, teslimatin suhid ile isbati cihetine gidilmesi de miiltezimin ve miiteahhidin
tarafindan bila-sened der-meyan olunacak teslimat iddiasinda hasmin beraatina hiikkm
olunmusg ve teslim olunan mebaligi sandik eminlerinden veya kabz eyledigi iddia
olunan memdarlardan aramak lazim geliip halbuki usll ve nizamat-1 maliye icabinca
mal sandiklarina giren meblag i¢lin mahtim ve musaddak makb(z senedi verilerek
yevmiyye defterlerine kayd ve terkim edilmek iktiza etdiginden miicerred sehadet-i
sahsiyye ilizerine hilkkm edilen ak¢elerden dolayr usiilen ve nizdmen anlari mesil
tutmak caiz olamayacagina ve faiz ve mesarif-i muhdkemenin mahkimun-aleyhden
istihsali ise miiltezimin ile kiifelasinin te’diye-i deynden imtindlarina ve bindenaleyh
bedel-i a‘sarin kiilliyen bekayada kalmasina sebeb olacagina mebni, hazine-i
maliyenin miiltezimin ve kiifelas: ile olan davalarini nizdmat-1 mahstisas1 ahkamina
tevfikan mecalis-i idarede riiyetlerine cevaz gosterilmesi miinasib olacagi ve deavi-i
mezblrenin mecalis-i idarede rii’yeti tecviz olunmadigi halde ¢linkii hazine
aleyhinde sadir olan i‘ldmatin derecatdan imrar1 ba-irade-i seniyye mer’iyyii’l-icra
olan Hukuk Miisavirligi Talimati iktizasindan bulundugundan mehakim-i
ser‘iyyeden hazine aleyhine verilen i‘lamatin talimat-1 mahslsasinda gosterilen
miiddet zarfinda istinaf ve temyizi hakkinda dava vekili tarafindan istid‘a ve layihasi
tanzim olunarak hiikimet-i mahalliyeye bi’l-i‘ta Makam-1 Mesihat’a irsal ile
hazineye dahi maltimat i‘ta olunmas1 ve mehakim-i nizdmiyeden mukaddema veriliip
temyizen nakz ile idde olunan i‘lamat i¢lin mehakim-i ser‘iyyeye miiracaat edilmesi
lizimu gosterilmis ve 1slahat-1 adliye komisyonu riyasetinin cevabinda hazine-i
maliyenin miiltezimin ve miiteahhidin ile olan davalarmin nizdmat-1 mahsisasina
tevfikan mecalis-i idarede rii’yeti usiil-1 maliye ve nizdmat-1 mevciideye gore
miindsib ve menafi‘—i hazineyi dahi micib olacag: bildirilmis ve slret-i muharrere
muvafik-1 maslahat goriilmiis olmagla, gerek memurin muhakematinin ve gerek a‘sar
tekasitinin tahsili ve hazine-i celile ile miiltezimin ve miiteahhidin ve kiifela
beynlerinde tahaddiis edecek davalarin mecalis-i idarede rii’yeti husfisuna bi’l-istizan
irdde-i seniyye-i hazret-i padisahi seref-miiteallik buyuruldugu halde ifa-y1 muktezasi
tezekkiir kilinmis ve karar-1 vaki‘ miinasib goriinmiis olmagla miicebince keyfiyyetin
zeylen ba-mazbata arz ve istizani kararlastirild.

Zabit slretinin tarihi: 13 M 309

Zabit slretine mahsis imzalar:
Amedi muavini: Nizameddin, Amedci: Ali, Miistesar: Tevfik
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Appendix D
MV. 49/19 1307 R 03

Ozet: Yemen vilayetinde yakalanan eskiyanin hukiiki davalarina bakmak ve hukki
cezalarinin mehakim-i ser‘iyyede goriigiiliip ta‘yini igilin mahallin ulemasindan
miisavirler tayini.

Meclis-1 Viikela Miizakeratina Mahsis Zabit Varakasidir.
Hazir bulunan zevat-1 fihAmin esamisi.

Miizakere olunan mevadda miiteallik varakanin nev‘iyle hiilasa-i meali ve Bab-1 ali
Evrak Odasinca olan numerosu ve meclise havalesi tarihi ve melfiifat1 ka¢ kit‘a
oldugu

Tarih-1 havalesi

Arabi: 3 Rebi‘iilahir 1307
Ram1: 15 Tesrinisani 1305

Hiilasa-1 meali:;

Yemen vildyetinde der-dest olunan erbab-1 sekavet haklarinda muamele-i
kan{iniyyenin icrasinca mehakim-i nizimiyeye mudmelat-1 ibtidaiyye icrasi ve delail-
1 kanliniyyenin istihsali hustisunda tesadiif edilen miigkilat saikasiyla maksad hasil
olamamakda olacagi ve ahali-yi vilayet da‘valariin ser‘an fasl ve rii’yet edilmesini
istid‘adan gayr-i hali bulundugu cihetle mehdkim-i nizdmiyyenin lagvina icabat-1
mevki‘iyye ve emzice-i ahali ve memlekete muvafik olacagindan icra-y1 icabiyla
beraber asakir-i sdhane sevkiyle ahz ve girift olunan eshas-1 muzirra haklarinda dahi
te’dibat-1 kanlniyyenin tahrir ve icrasi igiin yalniz merkez-i viladyetde bir Divan-1
Orfi teskili ifddesine dir Yemen vilayeti valiliginden meb‘Gs 12 Safer 1307 tarihli
tahrirat kiraat olundu.

Karari:

Vilayet-i mezklirede bulunan mehakim-i nizhamiyenin icabat-1 mevki‘iyyeye binden
lagviyla ve mahalli ulemasindan miisavirler ta‘yiniyle de‘dvi-i hukikiyye ve
cezaiyyenin ta‘yin olunan usil dairesinde mahkeme-i ser‘iyyede rii’yeti hakkinda
vilayet-i mezkiire makamindan vukii‘ bulan ig‘arat ve ol babda Adliye Nezareti ve
taraf-1 sdmi-i Mesihat-pendhi ile cereyan eden muhaberat {lizerine sebk eden karar
vechile balasindan 18 Zilhicce 1306 tarihinde irade-i seniyye seref-sadir olarak icabi
icra kilindig1 anlasilmis ve Divan-1 Orfi teskili bahsine gelince siye-i asdyis-vaye-i
hazret-i padisahide vilayet-i mezkfirece Divan-1 Harb-i Orfi teskilini icAb eden esbab
olmadigi cihetle bu babdaki is‘ar sdyan-1 tervic goriilmemis olmagla vilayet-i
miigirunileyhaya ol vechle cevabname-i sami tasdiri tezekkiir kilind.
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Appendix E
BEO. 4382/328637 1333 Z 30

Ozet: Yemen’deki memirin muhakematinin ve da‘valarin her mahallin kendi meclis-
1 idaresi mahkemesinde goriilmesi ve Hudeyde’deki Bidayet Mahkemesi’nin lagvi.

Leff 1:
Daire-i Sadaret Umir-1 Adliye Kalemi

29 Zilhicce 333
26 Tesrinievvel 331

Adliye Nezaret-i Celilesi’ne

16 Eyliil 331 tarihli ve 168 numerolu tezkireye zeyldir. Yemen’de gerek memrin
muhakematinin ve gerek riisimat ve diiyGn-1 umimiyye ve rejiye aid deavinin
simdiye kadar oldugu gibi her mahallin kendi meclis-i idaresi mahkemesinde rii’yet
etdirilmesi ve vildyet meclis-i idaresinden sadir olacak ahkadma da Dersaadet
mahkeme-i temyizinin merci-i temyiz ittihdz1 hem ahval-i mahalliyeye muvafik hem
de Imam Yahya ile miin‘akid itilifndme ile kabil-i tevfik bulunduguna ve
Hudeyde’de Ingiltere devletinin 1srariyla te’sis edilmis olan bidiyet mahkemesinin
viicidundan istifade edilmedigi cihetle bunun da lagvi icab eylemekde olduguna
dair baz1 ifadat ve miitalaati havi Yemen vilayetinden Dahiliye Nezaret-i celilesine
gonderilen ba-tezkire tevdi® olunan tahriratin streti leffen irsal kilinmagla tahrirat-1
mezklre miindericdtina ve is‘arat sibikaya nazaran vaki‘ olacak miilahazat-1
aliyyelerinin serian inbasina himmet.

Ba-emr-i ali-i miistesari

Mukteza-y1 maslahat teemmiil ve icra edilmek iizere.
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BEO. 4382/328637 Leff 2:
Huzlr-1 ali-i sadaret-pendhiye
Ma‘riiz-1 ¢aker-i kemineleridir

1 Eylil 331 tarihli ve 580 numerolu tezkire-i aliyye-i fahimaneleri cevabidir.
Hudeyde’de Ingiltere devletinin 1srartyla te’sis olunan bidayet mahkemesinin
viicidundan bir istifade goriilmediginden lagvi icab etdigine ve gerek me’mirin
muhakematinin ve gerek riisimat, diiyin-1 umimiyye ve rejiye aid de‘avinin
simdiye kadar oldugu gibi her mahallin kendi meclis-i idaresi mahkemesinde rii’yet
etdirilmesi vilayet meclis-i idare mahkemesinden sadir olacak ahkdma da Dersaadet
mahkeme-i temyizinin merci‘-i temyiz ittihdz1 hem ahval-i mahalliyeye muvéafik ve
hem de Imam Yahya ile miin‘akid itilifndme ile kabil-i tevfik bulunduguna dair
Yemen vilayetinden meb‘ls 13 Temmuz 331 tarihli ve 67 numerolu tahrirat
cevabmin sireti leffen takdim kilinmig olmagla ol-babda emr u ferman Hazreti
veliyyii’l-emrindir.

22 Zilhicce 333
18 Tesrinievvel 331

Dabhiliye Nazir1
Tal‘at
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BEO. 4382/328637 Left 3:
Yemen vilayetinden miirsel 13 Temmuz 331 tarihli 67 numerolu tahriratin stretidir.

21 KanGnisani 330 ve 14 Mayis 331 tarihli iki kit‘a telgrafndme ve 19 Mart 331
tarihli ve on dokuz umiim ve on bes huslisi numerolu emirname-i ali-i nezaret-
penahilerine ariza-i cevabiyyedir.

Evvelce 6 Nisan 330 tarihli otuz dort numerosuyla makam-1 ‘aciziden sebk iden arz
ve ig‘dra cevaben seref-varid oldugu bi’t-tedkik anlasilan salifii’l-arz 19 Mart 331
tarthli emirndme-i nezaret-penahilerinde Hudeyde’de me’murine aid muhakematin
mabhalli biddyet mahkemesinde rii’yeti hakkinda mukaddema Stra-y1 Devletce ittihaz
olunan karar 28 Eyliil 330 tarfhli ve yiiz doksan altt numerolu tahriratla vilayete
teblig edilmis olmagla karar-1 mezklr miicebince muamele ifas1 ve mezkir tahriratin
fikra-i ahiresinde miinderic bulunan diger husGisatin da is‘ar-1 sabik vechile bi’l-etraf
tedkikiyle vaki‘ olacak miitala‘a-i acizinin inhdsi emr u izbar buyurulmus, fakat
mezk(r tahrirat simdiye kadar seref-varid olmadigindan bi’t-tab‘ ne icabi ve ne de
fikarat-1 ahiresi anlagilamadigina binden arz-1 miitala‘a olunamamisdir.

Gecen sene devren Luhayye’de bulunuldugu esnada 11 Nisan 330 tarthinde takdim
kilinup heniiz emr-i cevabisi seref-viird etmeyen ariza-i acizide arz ve izah edilmis
bulundugu iizere vilayetin higbir livd ve kazdsinda mehakim-i adliye olmayup
evvelce Ingiltere devletinin 1srar1 {izerine yalmz iiserd-y1 zenciye da‘valarinin
rii’yetine mahsis teskil olunmus ve ol tarthe kadar de‘avi-i cezaiyye biitiin Yemen
vilayetinde ceza kaninnamesine tevfikan mehakim-i ser‘iyyede rii’yet olunmakda
bulunmus iken ii¢ sene evvelleri ingiltere devletinin ikinci bir 1srar1 ve vilayetin
miitala‘as1 iizerine Hudeyde’de hakk-1 kaza nefs-i kasabaya maksir ve sirf devlet-i
aliyye ile ecnebi teb‘as1 arasinda tekevviin edecek de‘avi-i hukikiyye ve cezaiyyenin
ri’yetine me’mir bir biddyet mahkemesi vardir ki merci’-i istinafi Beyrut vilayeti
olmak miiladbesesiyle orada da‘valarmn istinafen tedkik ve rii’yeti ve miiste’ niflerin
Hudeyde’den ta Beyrut’a kadar azimet ve avdeti, yedi-sekiz aya miitevakkif ve
bunun i¢iin gececek uzunca miiddet ve ihtiyar edilecek masrafdan dolay1 erbab-1
de‘avi miitereddid ve miiteneffir goriinmekde binaenaleyh vaktiyle ihkak-1 hak
olunamamak hasebiyle de adeta kendilerini miiteneffir gostermekde olup zaten
ahiren kapitiilasyonlarin ilga edilmesi cihetiyle de‘avi-i hukiikiyye ve cezaiyye igiin
gerek devlet ve gerek ecnebi teb‘asinin mehakim-i ser’iyyeye miiracadti tabi’i ve
vilayetin her tarafinda kable’l-i’tilaf irdde-i seniyye ve ba‘de’l-itilaf ferman-1
hiimaytn ile tasdik ve te’yid buyurulmus olan i’tilafndmenin mevadd-1 mahsisasina
tevfikan ahkam-1 ser‘iyye cari bulundugundan mezkir bidayet mahkemesinin de
kiilliyen lagvi icab eder. Me’mirine gelince ihtilasat ve vazife-i me mdiriyetlerine
miiteallik sdir huslisatdan miinbais cerdimden dolayr muhdkemeleri mehakim-i
ser‘iyyeye tevdi olunursa mehakim-i adliye ve idarede oldugu gibi kefalet senedat
“emarat” ve siib(t-1 ciirme medar vesdik ve evrak-1 saire ile 1’td-y1 hiikm
olunmayarak ciirmiin isbati iclin slihlid istenilecegi ve aksi halde mubhtelis veya
vazife-i me’miriyyetinden miicrim olan bir me’miirun men‘-i mu‘arazasina ve hatta
beraetine hiikiim verilecegi ve bu ise ekseriya siihid ile isbati miiteassir ve belki de
gayr-i miimkin ihtilds da‘valarini ke-en-lem-yekiin ve miitenefffiren miiddei olanlar1
hakkindan mahrim birakacagi melhlz olup hatta gegenlerde bu kabil bir da‘vadan
dolayr muhadkemesi icdb eden Hubeys miidiri miidde‘ilerinin on dort saatlik
mesafede Taiz’e bile celbi miimkiin olamadigindan ve iImam hazretleri tarafindan
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BEO. 4382/328637 Leff 4:

intihab oluna gelmekde bulunan mahkeme-i istindfiyye ile nefs-i San‘a’da teskil
buyurulan ii¢ mahkeme ve merkeze tabi‘ sekiz kaza ve merkez ile mezkir kazalara
miilhak bi’l-ciimle nevahi hukkami ve siihiidii’l-hiikiim ve ketebe ve miibasirler ve
hademe ve kezalik merkez-i vilayet ile miilhakati ve Taiz ve Hudeyde sancaklar
miilhakatinin —yalniz bazi riiesa-y1 devairi miistesna olmak iizere — memarinin kism-1
kiillisi yerli ahaliden olup bu miilhakat dahilinde bulunan ve ekser ikametgahlari
Hudeyde’den on bes giin ve daha ziyade uzak olan kazalardan maznin memrinin ve
stihlidun celb ve ihzariyla Hudeyde’ye sevki ba‘idii’l-imkan olmakla beraber Zeydi
mintikasinda bulunanlarin Hudeyde’ye sevkinde ve bi’l-ahire bera-y1 istinaf Beyrut’a
i‘zAmlarina, i’tilAfa miinAfi bulundugu cihetle Imam hazretleri muvafakat
buyurmayacaklar1 gibi miilhakat-1 sdirece de mehazir-i azimeyi micib olacagina
binden gerek umim me’mirin muhakemesinin ve gerek rlisimat-1 diiyln-1
umimiyye ve rejiye aid de‘avinin simdiye kadar oldugu gibi her mahallin kendi
meclis-i idare mahkemesinde rii’yet etdirilmesi ve su suretle derecat-1 mehakim
teskili asan- ve kabil olup vildyet meclis-i idare mahkemesinden sadir olacak
ahkdmin da Dersaddet mahkeme-i temyizince bi’t-tedkik kesb-i kat’iyyet etmesi
imkan1 daima mevciid ve su siret imam Yahya hazretleriyle miin‘akid i’tilaf ile de
kabil-i tevfik bulundugu miitala‘asinda isem de ol-babda emr u ferman hazret-i men-
lehu’l emrindir. 18 Tesrinievvel 331

Yemen valisi
Mahmud Nedim

Is bu stiret aslia mutabikdir.
18 Tesrinievvel 331
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Appendix F

A.DVN.NMH. 37/1. Leff 10.
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The Document of the Da‘an Agreement
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A.DVN.NMH. 37/1. Leff 19.
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A.DVN.NMH. 37/1. Leff 19.
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A.DVN.NMH. 37/1. Leff 20.
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Appendix G:

YNDC. 3-8, 1
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The court judge made an inquiry to check the reliability and impartiality of two men
who were going to testify in courts to assure the validity of their testimony. The
central naib approves their testimony. 25 Muharrem 1331/4 January 1913
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YNDC. 3-8, 2
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YNDC. 3-8, 3
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A property certificate (miilk ilmuhaberi) taken from a ser‘iyye court in Yemen
having an Ottoman stamp.
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YNDC. 3-8, 4

A document written in Ottoman Turkish even after the Ottomans drew back from the
region dates back to 1935.

127



YNDC. 3-8, 5
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A ser‘iyye court decision about confiscating the salary of a police officer. 28 March
1328
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YNDC. 3-8, 6

A certificate of approval for the reliability and impartiality of three men working at
San‘a Central Commandery and approval of the central naib es-Seyyid Es‘ad Halil.
25 tesrin-i sani 1320/8 Aralik 1904
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YNDC. 3-8, 7
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YNDC. 3-8, 8

A court decision to cut a salary of a military official who discharged a debt. 5 kdnun-
1evvel 1328/18 Aralik 1912
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YNDC. 3-8, 9
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