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BILIMSEL ETiK BiLDiRiMi ~

Yiiksek Lisans olarak hazirladigim “islami Finans Sozlesmeleri ve Bunlarin Maliki
Mezhebine Gore Fas'taki Uygulamalar” adli ¢alismanin  6neri  asamasindan
sonuglandigr asamaya kadar gecen siirecte bilimsel etige ve akademik kurallara $zenle
uydugumu, tez i¢indeki tiim bilgileri bilimsel ahlak ve gelenek gercevesinde clde ettigmi,
tez yazim kurallarina uygun olarak hazirladigimi, bu galigmamda dogrudan veya doiayh

olarak yaptigim her alintiya kaynak gosterdigimi ve yararlandigim eserlerin kaynakgada

gosterlenlerden olustugumu beyan ederim. :t

Hamza LAHJOUIJI
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OZET
KATILIM FINANSMAN SOZLESMELERI VE
BUNLARIN MALIKi MEZHEBINE GORE
FAS’TAKI UYGULAMALARI

Hamza LAHJOUJI
Yiskek Lisans, Islam iktisadi ve Hukuku
Dr. Ogr. Uyesi. Mohamed Cherif EL AMRI
Temmiz 2019, Sayfa 163 + ii

Bu calismanin hedefi; Fas Bankasindaki Islami finansman sozlesmelerini,
Maliki mezhebi ve wusulii 1s1¢inda incelemek ve mezhebin igtihat kurallarina
uyma durumunu tespit etmek. Dolayisiyla bu c¢alismada Maliki mezhebinin
usuli ve katihm bankalarini denetleyen kurumlarin belirledigi kriterler, daha
sonra Fas Bankasi ve Yiiksek ilmi Kurumu tarafindan kabul edilen finansman
sozlesmeleri  incelenmistir. S6zii  gegen bu sozlesmeler: murabaha, temlikle
sonu¢lanan kiralama, ortaklik, mudarebe ve selem so6zlesmeleridir. Bu c¢alismada
kullanilan yontem ve yaklasimlar ise; tanimlama, karsilastirma ve analiz etme
yaklagimlaridir. Bu yaklasimlar ile Fas Bankasinin kabul ettigi soézlesmeleri ve
bu sozlesmelerin kullanis ve 0Ozelliklerini tanimlamaya, Fas Bankasi ve Yiiksek
[lmi Kurumu tarafindan kabul edilen finansman sdzlesmelerinin  Maliki
mezhebinin caiz gordiigli sozlesmeler ile karsilastirmaya ve uygun olup
olmadigimi tespit etmeye, Maliki mezhebi 1s13inda Fas’taki ortaklik sozlesmeleri
analiz edilmeye c¢alisilmistir. Calismanin  sonunda elde edilen sonug¢ ise Fas
Bankasmin icra ettigi Islami finansman sozlesmeleri, bazi fikhi meseleler
disinda genel olarak Maliki mezhebin usuli ve kurallarina uygundur. Bu
meselelerde diger fikhi mezheplere de bagvurulmustur. Bdylece so6zlesmeyi
imzalamadan Once miisterinin bankaya Odedigi giivence bedeli ve ¢ekilme
halinde =zarar1 karsilamak igin cezanin miktarmi belirleme; sadece bankanin
ugradigi zarar miktarinca m1 yoksa daha fazla mi1 olacagi meselesi, kira

sozlesmesini sebepsiz iptal etme imkan1 meselesi, selem sozlesmelerinde satilan



malin {i¢ giin igerisinde 1iade imkanindan bahsedilmemesi ve menfaatlerde

selemin caiz olmadigindan bahsedilmemesi 6rnek olarak verilmistir.

Anahtar  Kelimeler: Katilm  Finansman  So6zlesmeleri, Maliki  Mezhebi,
Mezhebin ~ Usulli, = Murabaha, Temlikle  Sonug¢lanan  Kiralama,  Ortaklik,
Mudarebe, Selem.
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ABSTRACT
THE PARTICIPATIVE FINANCE CONTRACTS IN MORROCCO
AND THEIR APPLICATIONS IN THE LIGHT OF THE MALIKI
JURISPRUDENCE SCHOOL

Hamza LAHJOUJI
Master thesis, Islamic Economic and Law
Supervision: Dr. Mohamed Cherif EL AMRI
July-2019, 163 pages + Vi

This study intends to examine the Islamic financial contracts in Morocco in the light of Al-
Maliki School of Figh, in order to investigate to what extent those contracts are complying
with the specifications that have been set by Bank Al-Maghrib and the jurisprudence of Al-
Maliki School. These include: Murabaha Lil Amir Bialshira, ljarah Muntahia Bittamleek
(Leasing) contract, Musharakah contract, Mudarabah contract, and Al-Salam contract. In
order to achieve the objectives of the research, it was more appropriate to follow the
descriptive approach in a way to interpret the most important contracts that have been
approved by Bank Al-Maghrib including how those contracts are being practiced,
explaining their technical descriptions; and the comparative approach. through comparing
the contracts that are approved by Bank Al-Maghrib and the Higher Scientific Council, and
the contracts that are mentioned in the Maliki School of Figh, in order to reveal the extent
of compliance. Finally the analytical approach was used through the analysis of
participatory financial contracts in Morocco in light of Al-Maliki School of Figh. This
study has reached a number of results, including the contracts issued and approved by Bank
Al-Maghrib, in general, are complying with the contract of Al-Malki School of Figh.
However some jurisprudential issues were basedon the opinion of other schools of
jurisprudence. For example, the matter of the margin of seriousness (Hamish al-jiddiyyah)
paid by the client to the bank before signing contracts, and how to determine the amount
of compensation for the damage and whether the compensation equal to amount of damage
to the bank or more, Another issue is that the possibility to terminate Al-ljarah contract

Vi



automatically for no reason, Whereas in case of Salam contract regarding returning Al-
Musalam Fihi to the seller within three days this is what this school of Figh has stated.
Also, the Maliki school of Figh Stated that Al-Salam contract is not being made on the
benefit, and other issues.

Keywords: Participatory finance contracts, Al-Maliki School, Origins of school,
Murabahah to The Purchase Orderer (MPO), ljarah Muntahah Bittamleek, Musharaka,
Mudaraba, Salam.
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