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LVLPOL� oDOÕúPDGD�� JHoHUOL� IHVLK�QHGHQL� NDYUDPÕQÕQ� LoHUL÷LQLQ� QHWOHúWLULOPHVL� YH� EXQD�

ED÷ODQDQ� KXNXNL� VRQXoODUÕQ� RUWD\D� NRQXOPDVÕ� DPDoODQPÕúWÕU�� dDOÕúPD� NRQXVXQXQ�

seçiminde, sa\JÕGH÷HU� KRFDP� 3URI�� 'U�� $OJXQ� dø)7(5¶LQ� WDYVL\HVL� YH� WHúYLNL�

EHOLUOH\LFL�ROPXúWXU��øú�LOH�LQVDQ�DUDVÕQGDNL�]DUXUL�ED÷ÕQ�LúYHUHQLQ�J�F�Q��EHOLUOHPHVL�

YH�EX�J�o�NDUúÕVÕQGD�GD�LúoLQLQ�oDUHVL]OLN�GX\JXVX��oDOÕúPD�NRQXVXQXQ seçLPLQGH�ELU�

GL÷HU� HWNHQGLU� Bu çalÕúPD� LOH� KXNXN� |÷UHWLVL� YH� X\JXODPDVÕQD� ELU� NDWNÕGD�

EXOXQXOPDVÕ��DPDFÕPÕ]D�XODúPDPÕ]Õ�VD÷OD\DFDNWÕU��
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%LU�\DQGDQ�oDOÕúPD\Õ�V�UG�U�UNHQ��GL÷HU�\DQGDQ�GD�DYXNDWOÕN�PHVOH÷LQL� LFUD�

HWPHN�ROGXNoD�\RUXFX�ROPXúWXU��0HVOH÷LQ�JHUHNWLUGL÷L�E�\�N�VRUXPOXOXN�YH�\R÷XQ�Lú�

WHPSRVX�� oDOÕúPD� V�UHFLQL� ]DPDQ� ]DPDQ� NHVLQWL\H� X÷UDWPÕú� YH� EX� V�UHoWH� FLGGL�

VÕNÕQWÕODU� \DúDQPDVÕQD� QHGHQ� ROPXúWXU�� $QFDN� \DúDQÕODQ� W�P� EX� güçlükler��

oDOÕúPDQÕQ� ELWLPL� LOH� \HULQL� PXWOXOX÷D� EÕUDNPÕú� YH� \DúDQÕODQ� W�P� VÕNÕQWÕODUÕGD�

NROD\FD�XQXWWXUPXúWXU��
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*ünlerce süren� oDOÕúPD� VÕUDVÕQGD�� EHQLPOH� ELUOLNWH� SHN� oRN� JHFH� X\NXVX]�

NDODQ�� ELUOLNWH� oDOÕúWÕ÷ÕPÕ]� KXNXN� E�URVXQXQ� E�W�Q� \�N�Q�� RODELOGL÷LQFH�

J|÷�VOHPH\H� oDOÕúDQ� YH� W�P� EXQODUÕQ� \DQÕQGD�GD� ELULFLN� NÕ]ÕPÕ]� øOD\GD�.$5$� LOH�

LOJLOHQPH\L� EDúDUDELOHQ� VHYJLOL� HúLP� $Y�� *�OKDQÕP� .$5$¶� \D� VRQVX]� WHúHNN�UOHU�

HGL\RUXP�� $\UÕFD� N�W�SKDQHOHULQL� EHQLPOH� SD\ODúDQ� YH� GHVWHNOHULQL� GH� EHQGHQ�

HVLUJHPH\HQ� VD\JÕGH÷HU� PHVOHN� E�\�NOHULP� $Y�0HKPHW� +2=$5� YH� $Y�0XUDW�

g=9(5ø¶�\H��GH÷HUOL�NDWNÕODUÕQGDQ�GROD\Õ�GD�VHYJLOL�GRVWODUÕP�$Y�)LOL]�$<.$1’a��

(NUHP� $/781&8’ya� YH� $\úHQ� 0$/d2.¶D� GD� D\UÕ� D\UÕ� WHúHNN�U�� ELU� ERUo�
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�

7H]LPL]LQ� ELULQFL� E|O�P�QGH�� JHoHUOL� VHEHS� J|VWHUPH� ]RUXQOXOX÷XQXQ�

DUDQGÕ÷Õ� KDOOHULQ� WHVSLWL� DoÕVÕQGDQ�� Lú� J�YHQFHVL� NDYUDPÕ� YH� NDSVDPÕ� LQFHOHQPLúWLU��

Geçerli ELU� VHEHEH� GD\DQPD� ]RUXQOXOX÷X�� HVDVÕQGD� IHVKH� NDUúÕ� NRUXPDQÕQ� HVDVOÕ�

XQVXUXQX� WHúNLO� HWPH� YH� EX� GD� Lú� J�YHQFHVL� NDYUDPÕQÕQ� JHQHO� RODUDN� DoÕNOÕ÷D�

NDYXúWXUXOPDVÕQÕ� ]RUXQOX� NÕOPDNWDGÕU�� %X� QHGHQOH�� EX� E|O�PGH�� |QFHOLNOH� Lú�

J�YHQFHVL� NDYUDPÕQD� JHQHO� RODUDN� \HU� YHULOPLú�� GDKD� VRQUDGD� J�YHQFHQLQ� NDSVDPÕ�

LúoL�YH�Lú\HUL�DoÕVÕQGDQ�EHOLUOHQPH\H�oDOÕúÕOPÕúWÕU��

�

7H]LQ ikinci bölümünde, geçerli fesih sebepleri�� LúoL\H� LOLúNLQ� JHoHUOL� IHVLK�

VHEHSOHUL� YH� Lú\HULQH� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� ROPDN� �]HUH� LNL� DQD� DOW� EDúOÕN�

DOWÕQGD��KDNOÕ�IHVLK�VHEHSOHULQGHQ�IDUNODUÕ�GD�EHOLUWLOHUHN�LQFHOHQPLúWLU���øúoL\H�LOLúNLQ�

geçerli fesih sebepleri� DOW� DQD� EDúOÕ÷Õ� DOWÕQGD� GD�� LúoLQLQ� \HWHUVL]OL÷LQGHQ� YH��

GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� IHVLK� QHGHQOHUL� DUDODUÕQGDNL� IDUNODU� RUWD\D� NRQXODUDN�

LQFHOHQPLú��KHU� LNL�NDYUDPÕQ�ELUELULQGHQ�D\ÕUW�HGLOPHVLQGH�GH�³LUDGLOLN´�|Oo�W��HVDV�

DOÕQÕúWÕU���

����

øú\HULQH� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� DOW� DQD� EDúOÕ÷Õ� DOWÕQGD� GD�� LúOHWPH��

GÕúÕQGDQ� YH� LúOHWPH� LoLQGHQ� ND\QDNODQDnan  geçerli fesih sebepleri inceleQPLúWLU��

øúOHWPH� GÕúÕQGDQ� ND\QDNODQDQ� VHEHSOHU� LOH� LúOHWPH� LoLQGHQ� ND\QDNODQDQ� VHEHEOHUL�

EHOLUOHUNHQ��EX�QHGHQOHULQ�ROXúXPXQGD�LúYHUHQLQ�LUDGHVLQLQ�HWNLOL�ROXS�ROPDGÕ÷Õ�HVDV�

DOÕQPÕúWÕU���
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�

� 7H]LPL]LQ��o�QF��E|O�PGH��V|]OHúPHQLQ�IHVKLQGH�X\XOPDVÕ�JHUHNHQ�XVXO�YH�

úHNLO� NXUDOODUÕ� LQFHOHQPLúWLU�� *HoHUOL� ELU� QHGHQLQ� YDUOÕ÷Õ� IHVKL� EDúOÕ� EDúÕQD� JHoHUOL�

NÕOPDPDNWD�� EXQXQ� \DQÕQ� GD�� IHVLK� ELOGLULPGH� NDQXQFD� |QJ|U�OHQ� XVXO� YH� úHNLO�

NXUDOODUÕQD� X\PDN� JHUHNPHNWHGLU�� %XQD� X\XOPDPDVÕ�� EDúOÕ� EDúÕQD� IHVKL� JHoHUVL]�

NÕOPDNWD�YH�geçerli bir nedenLQ�YDUOÕ÷Õ�GD�VRQXFD�HWNL�HWPHPHNWHGLU��

�

7H]LPL]LQ� G|UG�QF�� E|O�P�QGH� LVH�� IHVKH� LWLUD]� YH� VRQXoODUÕ� LQFHOHQPLúWLU��

øúYHUHQFH� \DSÕODQ� IHVKLQ� JHoHUOL� ELU� VHEHEH� GD\DQÕS� GD\DQPDGÕ÷ÕQÕQ� WHVSLWL�� EXQD�

ED÷ODQDQ�KXNXNL� VRQXoODU� DoÕVÕQGDQ�E�\�N�|QHP�DU]� HWPHNWHGLU�� øúYHUHQFH� \DSÕODQ�

IHVLKWH�JHoHUOL�ELU�VHEHEH�GD\DQÕOPDVÕ��IHVLK�XVXO��YH�úHNOLQH�X\XOPDVÕ�IHVKL�JHoHUOL�

KDOH�JHWLUHFH÷L�PXKDNNDNWÕU��%X�GXUXPGD��\DSÕODQ�IHVLK��\DQL�ER]XFX�\HQLOLN�GR÷XUDQ�

KDN�� EDúWDQ� LWLEDUHQ� Lú� V|]OHúPHVLQH� HWNL� HWPHNWH� YH� IHVLKOH� Lú� V|]OHúPHVL� VRQD�

HUPHNWHGLU��(NOHPHN�JHUHNLU�NL��JHoHUOL�QHGHQH�GD\DOÕ�\DSÕODQ�IHVLK�LúoLQLQ�LKEDU�YH�

NÕGHP�WD]PLQDWÕQD�LOLúNLQ�KDNODUÕQD�KDOHO�JHWLUPH]���

�

�� (VDV� |QHP� WHúNLO� HGHQ� KXVXV�� IHVKLQ� JHoHUVL]� KDOH� GD\DQPDVÕ� KDOLQGH� EXQD�

ED÷ODQDQ� VRQXoODUÕQ� QH� RODFD÷Õ� QRNWDVÕQGDGÕU�� øúYHUHQFH� \DSÕODQ� IHVLKWH� JHoHUOL� ELU�

VHEHEH� GD\DQÕOPDPDVÕ� YH\D� JHoHUOL� ELU� VHEHEH� GD\DQPDNOD� ELUOLNWH� IHVLK� XVXO�� YH�

úHNOLQH� X\XOPDPDVÕ� KDOLQGH� JHoHUVL]� ELU� IHVLKWHQ� V|]� HGLOHFH÷L� RUWDGDGÕU�� .DQXQ��

geçersiz nedenle yaSÕODQ� IHVKH� �o� WHPHO� KXNXNL� VRQXo� ED÷ODPÕúWÕU�� %LULQFLVL��

LúYHUHQLQ� LúoL\L� LúH� EDúODWPD� ]RUXQOXOX÷X�� LNLQFLVL�� LúYHUHQFH� LúoLQLQ� LúH�

EDúODWÕOPDPDVÕ� KDOLQGH� WD]PLQDW� |GHQPHVL� ]RUXQOXOX÷X�� �o�QF�V��� LúH� EDúODWÕOVÕQ�

YH\D� EDúODWÕOPDVÕQ� ERúWD� JHoHQ� V�UH\H� LOLúNLQ� �FUHW� YH� GL÷HU� KDNODUÕQ� |GHQPHVL�

]RUXQOXOX÷XGXU�� $QFDN� EX� VRQXoODUÕQ� GR÷XPX� LoLQ�� NDUDU� NHVLQOHúPHVL� YH� NDUDU�

NHVLQOHúWLNWHQ�VRQUDGD�LúoLQLQ�V�UHVL�LoLQGH�LúYHUHQH�EDúYXUPDVÕ�JHUHNLU��$NVL�KDOGH��

JHoHUVL]�IHVKH�ED÷ODQDQ�KXNXNL�VRQXoODU�GR÷PD\DFDNWÕU��
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�
7KH� VXEMHFW� RI� WKH� WKHVLV� � LV� WKH� UHDVRQV� DQG� WKH� HIIHFW� RI� DQQXOPHQW� E\�

HPSOR\HUV�ZKLF�KDV�WR�EH�EDVHG�RQ�D�UHDVRQDEOH�FDXVH��7KH�UDQJH�RI�WKH�FRQFHSW��RI�

EHLQJ�EDVHG�D�RQ�UHDVRQDEOH�FDXVH�LV��YHU\�ZLGH�DQG�WKH�ODZ�LV�QHZ���WKH�FRQWHQW�RI�

WKLV��FRQFHSW�VKRXOG�EH��PDGH�FOHDUHU�DQG�REMHFWLYH��

�����������������

øQ� WKH� ILUVW� SDUW� RI� WKHVLV�� LQ� RUGHU� WR� LGHQWLI\� WKH� FDVHV� LQ� ZKLFK� � LW� LV� DQ�

REOLJDWLRQ� WR� SUHVHQW� �D� UHDVRQDEOH� � FDXVH��ZH�DQO\VH� WKH�FRQFHSW� � RI� RFFXSDWLRQDO��

DVVXUDQFH��JXDUDQWHH���DQG��LWV�UDQJH��7KH�REOLJDWLRQ��RI��EHLQJ�EDVHG�RQ�UHDVRQDEOH��

FDXVH�LV��WKH�EDVLF�SULQFLSOH��WKDW�SURWHFW��WKH�HPSOR\HH��DJDLQVW��WKH�DQQXOPHQW��DQG�

WKLV�FODULILHV�WKH�FRQFHSW� �RI�RFFXSDWLRQDO� �DVVXUDQFH�DV�D�ZKROH��7KHUHIRUH�� LQ� WKLV�

SRLQW�� WKH�FRQFHSW�RI�WKH�RFFXSDWLRQDO�DVVXUDQFH� LV�DQDO\VHG��DQG� WKHQ� WKH�UDQJH�RI��

WKLV�FRQFHSW���LV�VSHFLILHG��IRU�WKH��SDUW�RI�ERWK�ZRUNHUV�DQG�HPSOR\HUV�����

�

øQ� WKH� VHFRQG� SDUW� RI� RXU� WKHVLV�� WKH� FDXVHV� RI� UHDVRQDEOH� DQQXOPHQW� DUH�

DQO\VHG�� � 7KH� UHDVRQDEOH� FDXVH� � QRW� RQO\� � E\� WKH� ZRUNHUV�� EXW� DOVR� E\� ZRUNLQJ�

SODFH�7KH�UHDVRQ�ZKLFK�DUH�QRW�XQGHU��WKH�FRQWURO��RI�ZRUNHUV��FDQ�QRW�EH�FRYHUHG��E\�

WKLV�ODZ��OLNH�D�KHDOWK�SUREOHPV���$W�WKLV�SRLQW��LW�PXVW�EH�FKHFNHG�ZKHWKHU��WKH�ZRUN��

JRHV�RU�DV�XVXDO��RU�WKH�ZRUNHU�FDQ�FRQWLQXH�KLV�DGDSWDWLRQ��

�

øI� WKH� SUREOHPV� �DULVHV� IURP�DXWVLGH� � RI�ZRUNLQJ�SODFH� �� IRU� WKH�SDUW� RI� WKH�

HPSOR\HU���LW�PXVW�EH�FDXVHG�WR�GHFUHDVH�ZRUN�LQ�ZRUNSODFH���ZKHQ�WKHUH�LV�D�GHFUHDV��

LQ� WKH� ZRUN�� ZKHWKHU� WKHUH� LV� UHGDQGXQW� ZRUN� RU� PXVW� EH� FKHFNHG�� 7KH� SUREOHP�

DULVLQJ� IURP� LQVLGH� � RI� ZRUNLQJ� SODFH� DUH� WKH� SUREOHP� � FDXVH� E\� � VWUXFWXUDO� DQG��

WHFQRORJJLFDO��FKDQJHV��E\�WKH�HPSOR\HU��$W�WKLV�SRLQW���WKH�FDXVH��RI�DQQXOPHQW��LV�

WKH�GHFLVLRQ�RI�WKH�HPSOR\HU��EDVHG�RQ�IRXQG��PDQDJLQJ�SULQFLSOH�DQG�LWV�H[HFXWLRQ��

�



� ,;�

øQ�WKLUG�SDUW�RI�WKHVLV��ZH�DQDO\VH��WKH�ZD\��KRZ�WKH�UXOHV��DUH�SUDFWLVHG��7KLV�

ZD\�DOVR�PXVW�EH�IROORZHG��DV�ZHOO�DV�ILQGLQJ�D�UHDVRQDEOH�FDXVH��6R��WKH�HPSOR\HU�

KDV�WR�SUHVHQW�WKH�FDXVH��RI�WKH�DQQXOPHQW���DQG�DVN�IRU��WKH�GHIHQFH�RI�WKH�ZRUNHU��

�

øQ�WKH�IRXUWK�SDUW�RI�WKHVLV��ZH�DQO\HVHG�WKH�REMHFWLRQ�WR�WKH�DQQXOPHQW�DQG�LWV�

UHVXOW��øGHQWLI\LQJ�ZKHWKHU�WKH�DQQXOPQHQW��LV�EDVH�RQ��D�UHDVRQDEOH�FDXVH�RU�QRW��,V�

LPSRUWDQG�LQ�WHUPV�RI�LWV�OHJDO�UHVXOW���:KHQ�WKH�HPSOR\HU�DQQXOV�WKH�FRQWUXFW��RI�D�

ZRUNHU�LQ�DFFRUGHQFH�ZLWK��D�UHDVRQDEOH�FDXVH�DQG�WKH�ZD\�WKH�UXOHV�DUH�SUDFWLFHG��

the worker’ s right to get  his conpansation is still valid. What’  s important  here is, 

ZKDW�LI�WKH�DQQXOPHQW�LV�QRW�EDVHG��RQ�UHDVRQDEOH��FDXVH"�$FIFFRUGLQJ�WR�ODZ��WKHUH�

DUH����EDVLF�SRLQW�KHUH���WKH�REOLJDWLRQ�RI�WKH�HPSOR\HU�WR�UH�HPSOR\�WKH�ZRUNHU��WKH�

REOLJDWLRQ� �RI� WKH�HPSOR\HU� � WR� FRPSHQVDWLRQ� � WR� WKH�ZRUNHU�� WKH�REOLJDWLRQ�RI� WKH�

employer  to make up  for  the duration  the worker  doesen’ t work and his other 

ULJKWV�� +RZHYHU� �� WKH� ZRUNHU�PXVW� � DSSO\� IRU� WKLV� WR� KLV� HPSOR\HU� � MXVW� DIWHU� WKH�

FHUWDLQ��YHUGLFNW�LV�PDGH��2WKHUZLVH���KH�ORVHV��KLV�OHJDO�ULJKWV�����

�
�
�
�

�
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6\�� � �6D\ÕOÕ�
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776d&6ø6� �7�UNL\H�7RSUDN��6HUDPLN��dLPHQWR�YH�&DP�6DQD\L�øúYHUHQOHUL��

6HQGLNDVÕ�

YG�� � �9H�GHYDPÕ�

<UJ�� � �<DUJÕWD\�
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,��.RQXQXQ�7DNGLPL�
�

ÇDOÕúPDQÕQ�NRQXVXQX��“øú�6|]OHúPHVLQLQ�øúYHUHQ�7DUDIÕQGDQ�*HoHUOL�1HGHQOH�

)HVKL�YH�6RQXoODUÕ¶¶ROXúWXUPDNWDGÕU��øQFHOHPH�NRQXVX�������VD\ÕOÕ�øú�.DQXQX¶QX�LOH�

VÕQÕUOÕ� ROPDNOD� ELUOLNWH�� ����� 6D\ÕOÕ� 6HQGLNDODU� .DQXQX� LOH� ����� 6D\ÕOÕ� %DVÕQ�

0HVOH÷LQGH�dDOÕúDQODUOD�dDOÕúWÕUDQODU�$UDVÕQGDNL�0�QDVHEHWOHULQ�7DQ]LPL�+DNNÕQGD�

Kanun’ un ilgili hükümleri de konu\OD�VÕQÕUOÕ�ROPDN��]HUH�GH�HOH�DOÕQPÕúWÕU��

�

� øú�KXNXNXQXQ�YDUROXú�QHGHQL��Lú�LOLúNLOHULQGH�GDKD�J�oV�]�RODQ�LúoL\L�LúYHUHQH�

NDUúÕ� NRUXPDNWÕU�� 0RGHUQ� DQODPGD� Lú� KXNXNXQXQ� VDQD\L� GHYULPL\OH� RUWD\D� oÕNWÕ÷Õ�

ELOLQHQ� ELU� JHUoHNWLU�� 6DQD\L� GHYULPL\OH� NÕUVDOGDQ� úHKUH� E�\�N� ELU� J|o� GDOJDVÕ�

EDúODPÕú�� EX� J|oOHU� VRQXFX� GD� Lú� DU]Õ� FLGGL� ER\XWODUD� XODúPÕúWÕU�� 6HUEHVW� SL\DVD�

NRúXOODUÕQÕQ� LúOHGL÷L� ELU� RUWDPGD�� Lú� DU]ÕQÕQ� E�\�N� ER\XWODUD� XODúPDVÕ�� LúYHUHQH��

LVWHGL÷L� oDOÕúPD� NRúXOODUÕQÕ� LúoL\H� NROD\FD� NDEXO� HWWLUHELOPHVLQH� \RO� DoPÕúWÕU�� %X�

dönemde ücretler VHUEHVW�SL\DVD�NRúXOODUÕQGD�EHOLUOHQPHVL�VHEHEL\OH�DoOÕN�VHYL\HVLQH�

LQPLú��oDOÕúPD�NRúXOODUÕ�ROGXNoD�D÷ÕUODúWÕUÕOPÕúWÕU��%X�G|QHPGH�oRFXNODUÕQ�YH�KDPLOH�

NDGÕQODUÕQGD�oRN�D÷ÕU�NRúXOODUGD�oDOÕúWÕUÕOGÕ÷Õ�ELOLQHQ�bir gerçektir��

�

� 6DQD\L� G|QHPL� YH� VRQUDVÕ�� LúoL� LOH� LúYHUHQ� DUDVÕQGDNL� GLNH\� HúLWVL]OL÷L� W�P�

VRQXoODUÕ\OD�ELUOLNWH�RUWD\D�NR\PXú��GHYOHWLQ�V|]OHúPH�|]J�UO�÷�QH�DNWLI�ELU�úHNLOGH�

P�GDKDOH�HWPHVLQL�JHUHNWLUPLúWLU��%XQXQ�VRQXFXQGD������\ÕOÕQGD�øQJLOWHUH¶GH�oRFXN�

LúoLOHUL� NRUX\XFX� ELU� \DVD� \�U�UO�÷H� NRQXOPXú�� GDKD� VRQUD� VDQD\L� GHYULPLQLQ�

JHUoHNOHúWL÷L�GL÷HU�$YUXSD��ONHOHULQGH�LúoLOHUL�NRUXyucu yönde yasalar öngörülmeye 

EDúODQPÕúWÕU�� GDU� NDSVDPOÕ� YH� oRN� VÕQÕUOÕ� KDNODU� WDQÕ\DQ� EX� LON� \DVDODUOD� EDúOD\DQ�

V�UHo�VRQXQGD��J�Q�P�]GH�HQG�VWUL�LOLúNLOHULQLQ�KHPHQ�W�P�\|QOHUL\OH�NDSVD\DQ��EX�

LOLúNLOHULQ� QRUPDWLI� oHUoHYHVLQL� oL]HQ� YH� LúoLOHU� OHKLQH� X\JXODQDFDN� DVJDUL� NXUDOODUÕ�



� ��

G�]HQOH\HQ� ELU� Lú� PHY]XDWÕ� RUWD\D� oÕNPÕúWÕU
�

�� hONHPL]GH� LVH�� 2VPDQOÕ�

øPSDUDWRUOX÷XQXQ� VRQ� G|QHPOHUL� LOH� 7�UNL\H� &XPKXUL\HWL¶QLQ� EDúODUÕQGD�� ����

\�]\ÕOÕQ� RUWDODUÕQD� NDGDU� VDQD\LOHúPHQLQ� EDúODPDPDVÕQGDQ� |W�U�� LúoLQLQ�

NRUXQPDVÕQD� LOLúNLQ�G�]HQOHPHOHUH��EDWÕOÕ��ONHOHUH�QD]DUDQ�GDKD�VRQUDNL�DúDPDODUGD�

JHoLOPH\H�EDúODQPÕúWÕU��

�

� ù�SKHVL]�� LúoLQLQ�NRUXQPDVÕQD� G|Q�N�EX� \DVDO�JHOLúLP� V�UHFLQGH� JHOLQHQ� HQ�

|QHPOL�DúPDODUGDQ�ELUL�GH��EDWÕOÕ��ONHOHUGH�X]XQ�V�UHGLU�X\JXODQDQ��LúoL\L�IHVKH�NDUúÕ�

NRUXPD\D��ELU�EDúND�GH\LúOH��Lú�J�YHQFHVLQH�LOLúNLQ�\DVDO�HVDVODUÕQ�NDEXO�HGLOPHVLGLU��

øúoLQLQ� IHVKH� NDUúÕ� NRUXQPDVÕQD�� \DQL� Lú� J�YHQFHVLQH� LOLúNLQ� G�]HQOHPHOHU�� %DWÕOÕ�

ülkelerde uzun süredir uygulanmaNWD ve ülkemizin de uzun süredir gündeminde 

ROPDVÕQD� NDUúÕQ�� 7�UN� +XNXNX¶QD� |QFH� ����������� WDULKOL� YH� ����� VD\ÕOÕ� \DVD� LOH�

GDKD�VRQUD�GD�������������WDULKOL�YH������VD\ÕOÕ�\DVD�LOH�JLUPLúWLU��2\VD�NL�ø/2¶QXQ�

����� WDULKOL� “+L]PHW� øOLúNLVLQH� øúYHUHQ� 7DUDIÕQGDQ� 6RQ� 9HULOPHVL� +DNNÕQGD� ����

6D\ÕOÕ� 6|]OHúPH¶VLQL TürkL\H�� �� +D]LUDQ� ����� WDULKOL� YH� ����� VD\ÕOÕ� NDQXQOD�

RQD\ODPÕúWÕU�� $QFDN� �ONHPL]� V|]OHúPHGHQ� GR÷DQ� PHY]XDWÕQÕ� V|]OHúPH� K�N�POHUL�

GR÷UXOWXVXQGD�GH÷LúWLUPH�\�N�PO�÷�Q���X]XQ�V�UH�\HULQH�JHWLUPHPLúWLU��Ülkemizin 

|QFH������ VD\ÕOÕ� \DVD� LOH�GDKD� VRQUD�GD������ VD\ÕOÕ� \DVD� LOH� Lú�J�YHQFHVLQH� LOLúNLQ�

G�]HQOHPHOHUH� JLWPHVL�� ELU� \DQGDQ� V|]OHúPHVLQLQ� JHUHNOHULQL� \HULQH� JHWLULOPHVL�

DQODPÕ� WDúÕGÕ÷Õ� JLEL����� 6\� ø/2� 6|]��� GL÷HU� \DQGDQ� GD� $%� QRUPODUÕQD� X\XP�

VD÷ODQPDVÕ�EDNÕPÕQGDQ�|QHP�WDúÕPDNWDGÕU��%HOLUWHOLP�NL�$%�VRV\DO�KXNXN�DODQÕQGD�

NHQGLQH� |]J�� KXNXN� QRUPODUÕQD� VDKLSWLU� YH� EX� QHGHQle Ülkemiz,� RQD\ODGÕ÷Õ�

XOXVODUDUDVÕ� oDOÕúPD� V|]OHúPHOHULQLQ� JHUHNOHULQL� \HULQH� JHWLULUNHQ�� $YUXSD� VRV\DO�

QRUPODUÕQD�GD�X\XP�VD÷ODPDVÕ�JHUHNPHNWHGLU
�

��

�

øú� J�YHQFHVLQH� LOLúNLQ� \DVDO� G�]HQOHPHOHU� LOH� LúYHUHQLQ� IHVLK� KDNNÕ�

VÕQÕUODQGÕUÕODUDN��LúoLQLQ�� LúLQL�J�YHQFH�DOWÕQD�DOPD�YH� Lú� LOLúNLVLQLQ�YDUOÕ÷ÕQÕ�NRUXPD�

KHGHIOHQPHNWHGLU�� 'ROD\ÕVÕ\OD� � ³øú� J�YHQFHVL´� NDYUDPÕ� LOH� DPDoODQDQ�� Lú�

V|]OHúPHVLQLQ� LúYHUHQ� WDUDIÕQGDQ� DQFDN� <DVDGD� J|VWHULOHQ� QHGHQOHULQ� �JHçerli 

������������������������������ ������������������
�

   Sarper SÜZEK, øú�+XNXNXQXQ�*HQHO�(VDVODUÕ��$QNDUD���6DYDú�<D\ÕQHYL��������V������

�)HY]L�ù$+/$1$1��³<HQL�øú�.DQXQXQ�*HQHO�+�N�POHUL”, <HQL�øú�<DVDVÕ�6HPLQHU�1RWODUÕ�YH�øú�
.DQXQX��������+D]LUDQ�������dHúPH��776d&6ø6�V����
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QHGHQOHU�� YDUOÕ÷Õ� KDOLQGH� IHVKHGHELOPHVL�� \DQL� LúYHUHQLQ� IHVLK� KDNNÕQÕQ�

VÕQÕUODQGÕUÕOPDVÕGÕU�
�

���

�
hONHPL]GH�LON�|QFH�\�U�UO�÷H�JLUHQ������VD\ÕOÕ�\DVD�GD�Lú�J�YHQFHVL�NDSVDPÕ�

JHQLú�WXWXOPXú�ROPDVÕQD�NDUúÕQ��GDKD�VRQUD�JHWLULOHQ������VD\ÕOÕ�\DVD�LOH�Lú güvence 

NDSVDPÕ� ROGXNoD� GDUDOWÕOPÕúWÕU�� dDOÕúDQ� LúoL� VD\ÕVÕ� DoÕVÕQGDQ� NDSVDP� GDUDOWÕOPÕú� GD�

ROVD��JHoHUOL�ELU�VHEHEH�GD\DQÕOPDVÕ�HVDVÕ�������VD\ÕOÕ�\DVD\OD�GD�NRUXQPXúWXU��+HU�

LNL� G�]HQOHPHGH� GH� JHoHUOL� IHVLK� VHEHSOHUL�� LúoLQLQ� \HWHUOLOL÷LQGHQ� YH\D�

GDYUDQÕúODUÕQGDQ� \D� GD� LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ� ND\QDNODQDQ�

QHGHQOHU� RODUDN�EHOLUOHQPLúWLU��*HoHUOL� VHEHS�NDYUDPÕQÕQ� NDSVDPÕQÕQ� ROGXNoD� JHQLú�

ROPDVÕ�YH�NDQXQXQ�X\JXODPDVÕQÕQ�GD�\HQL�VD\ÕODELOHFHN�QLWHOLNWH�ROPDVÕ�NDUúÕVÕQGD��

söz konusu kavraPÕQ� LoHUL÷LQLQ� QHWOHúWLULOPHVL� YH� NDYUDPD� EHOLUOL� REMHNWLI� |Oo�OHU�

JHWLULOPHVLQL�]RUXQOX�NÕOPDNWDGÕU��%X�VHEHSOH�WH]�oDOÕúPDPÕ]GD�HVDV�RODUDN���JHoHUOL�

VHEHSOHU� LúoL\H� LOLúNLQ�YH� LúYHUHQH� LOLúNLQ�JHoHUOL�VHEHSOHU�QRNWDVÕQGDQ�HOH� DOÕQDFDN��

NDYUDPÕQ� GL÷HU� IHVLK� VHEHSOHULQGHQ� D\UÕOPDVÕQGD� J|]HWLOPHVL� JHUHNHQ� LONHOHU� GH�

RUWD\D� NRQXOPD\D� oDOÕúÕODFDNWÕU�� $\UÕFD�� LúYHUHQFH� \DSÕODQ� IHVKH� ED÷ODQDQ� KXNXNL�

VRQXoODU�� Lú�J�YHQFHVL�K�N�POHULQLQ� LúOHUOL÷LQL��ELU�EDúND�GH\LúOH�KXNXN�G�Q\DVÕQGD�

ELU�DQODP� LIDGH�HWPHVLQL�VD÷ODGÕ÷ÕQGDQ, hem geçerli QHGHQOL� IHVKH�ED÷ODQDQ�KXNXNL�

VRQXoODU��KHP�GH�JHoHUVL]�IHVLK�VHEHSOHULQH�ED÷ODQDQ�VRQXoODU�D\UÕ�EDúOÕNODU�DOWÕQGD�

LQFHOHQHFHNWLU��øQFHOHPHGH��|÷UHWLGH�WDUWÕúPDOÕ�RODQ�NRQXODUD�YH�<DUJÕWD\�NDUDUODUÕQD�

\HU�YHUHFH÷LPL]�JLEL��\HUL�JHOGLkçe�GH�NRQX�LOH�LOJLOL�\DQ�NRQXODUD�GD�GH÷LQLOHFHNWLU��

7H]�oDOÕúPDVÕQGDki nihai amaç ise, JHoHUOL�IHVLK�VHEHSOHULQL�YH�EXQD�ED÷ODQDQ�KXNXNL�

VRQXoODUÕ� EHOLUOL� LONHOHU� GR÷UXOWXVXQGD� DoÕNOÕ÷D� NDYXúPDVÕQÕ� VD÷OD\DUDN�� LúoL� LOH�

LúYHUHQ�DUDVÕQGD�GR÷DELOHFHN�EX�QHGHQOL�LKWLODIODUGD, belirsizliklerin önüne geçmek ve 

X\JXODPDGD�\DúDQDQ�VÕNÕQWÕODUÕQ�o|]�PH�NDYXúWXUXOPDVÕQD�KL]PHW�HWPHNWLU��

�

,,��.RQXQXQ�(OH�$OÕQÕú�ùHNOL�YH�6ÕQÕUODQGÕUÕOPDVÕ�
�

7H]LPL]� G|UW� E|O�PGHQ� ROXúPDNWDGÕU�� øú� V|]OHúPHVLQLQ� IHVKLQGH� JHoHUOL� ELU�

QHGHQH�GD\DQPD�]RUXQOXOX÷X��W�P�oDOÕúDQ�LúoLOHU�LoLQ�V|]�NRQXVX�ROPDPDVÕ�YH�EHOLUOL�

úDUWODUD�KDL]�LúoLOHUL�NDSVDPDVÕ�QHGHQL\OH�ELULQFL�E|O�PGH��JHQHO�RODUDN�Lú�J�YHQFHVL�

������������������������������ ������������������
�

�øEUDKLP�68%$ù,��³øú�6|]OHúPHVLQLQ�6HQGLNDO�1HGHQOH�)HVKLQGH�øú�*�YHQFHVL�7D]PLQDWÕ�øOH�6HQGLNDO�
7D]PLQDW� øOLúNLVL� �.DUDU� øQFHOHPHVL�”, dDOÕúPD� YH� 7RSOXP� 'HUJLVL�� %LUOHúLN� 0HWDO� øú�� 6D\Õ� ���
�������V�����
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NDYUDPÕ� �]HULQGH�GXUXOPXú� YH� GDKD� VRQUD� GD� Lú� J�YHQFHVL� K�N�POHULQLQ� X\JXODPD�

NDSVDPÕ�EHOLUOHQPH\H�oDOÕúÕOPÕúWÕU����

�

� øNLQFL�E|O�P��WH]�NRQXPX]XQ�YH�Lú�J�YHQFHVL�K�N�POHULQLQ�HVDVÕQÕ�WHúNLO�HGHQ�

V|]OHúPHQLQ� IHVKLQGH� JHoHUOL� QHGHQOHUH� D\UÕOPÕúWÕU��%X�E|O�PGH�� |QFHOLNOH� JHoHUVL]�

VHEHSOHUL�� ELU� EDúND� GH\LúOH�� IHVLK� \DVDNODUÕ� EHOLUWLOGLNWHQ� VRQUD�� JHQHO� RODUDN�

V|]OHúPHQLQ�IHVKLQGH�JHoHUOL�QHGHQOHUH�GH÷LQLOHUHN��JHoHUOL�IHVLK�VHEHSOHUL�LNL�D\UÕ�DOW�

EDúOÕN� DOWÕQGD�� \DQL� LúoL\H� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� YH� Lú\HULQH� LOLúNLQ� JHoHUOL�

IHVLK� VHEHSOHUL� EDúOÕNODUÕ� DOWÕQGD� LQFHOHQPLúWLU�� $\UÕFD�� NDYUDPÕQ� GDKD� GD�

VRPXWODúWÕUÕOPDVÕ� DoÕVÕQGDQ�� � LúoL\H� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL�� LúoLQLQ�

\HWHUVL]OL÷LQH� YH� GDYUDQÕúÕQD� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� DOW� EDúOÕNODUÕ� DOWÕQGD��

Lú\HULQH� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� LVH�� LúOHWPH� GÕúÕ� YH� LúOHWPH� LoL� VHEHSOHU� DOW�

EDúOÕNODUÕ� DOWÕQGD�� NHQGL� LoLQGH� WDúÕGÕNODUÕ� IDUNOÕOÕNODU� göz önünde bulundurularak 

LQFHOHQPLúWLU��%XQXQ�GÕúÕQGD��LúoLQLQ�\HWHUVL]OL÷LQGHQ�ND\QDNODQDQ�IHVLK�VHEHSOHUL�LOH�

LúoLQLQ� GDYUDQÕúODUÕQGDQ�ND\QDNODQDQ� IHVLK� VHEHSOHUL� DUDVÕQGDNL� IDUNODUD� GH÷LQLOGL÷L�

JLEL�� JHoHUOL� QHGHQOL� IHVLK� VHEHSOHUL� LOH� KDNOÕ� QHGHQOL� IHVLK� VHEHSOHUL� DUDVÕQGDNL�

IDUNODUD�GD��EX�E|O�PGH��D\UÕFD�\HU�YHULOPLúWLU����

�

� ho�QF�� E|O�P�� JHoHUOL� ELU� QHGHQLQ� YDUOÕ÷ÕQD� NDUúÕQ�� IHVLK� XVXO�QH�

X\XOPDPDVÕ� EDúOÕ� EDúÕQD� IHVKL� JHoHUVL]� NÕODFD÷ÕQGDn, bu bölüm� fesih usulü ve 

úHNOLQH�D\UÕOPÕúWÕU��%XUDGD�� IHVLK� ELOGLULPLQ�PDNXO� ELU� V�UHGH�\DSÕOPD� ]RUXQOXOX÷X��

LVWLVQDODUÕ�LOH�ELUOLNWH�LúoLQLQ�VDYXQPDVÕQÕQ�DOÕQPD�]RUXQOXOX÷X��IHVLK�ELOGLULPLQ�\D]ÕOÕ�

\DSÕOPDVÕ�YH�IHVLK�ELOGLULPGH�VHEHS�J|VWHUPH�]RUXQOXOX÷X�D\UÕ�D\UÕ�LQFHOHQPLúWLU��

�

� '|UG�QF�� E|O�PGH� LVH�� IHVLK� ELOGLULPLQH� LWLUD]� YH� VRQXoODUÕ� LQFHOHQPLúWLU��

%XUDGD�� IHVLK� ELOGLULPLQH� RWX]� J�QO�N� KDN� G�ú�U�F� süreGH� \DUJÕODPD�PDNDPÕQGD�

LWLUD]� HGLOPHVL� JHUHNWL÷L�� LWLUD]� HGLOPHPHVLQLQ� IHVKL� JHoHUOL� KDOH� JHWLUGL÷L��

\DUJÕODPDGD�LVSDW�\�N�Q�Q�LúYHUHQLQ��]HULQGH�ROGX÷X��\DUJÕODPD�PDNDPÕQFD�IHVKLQ�

JHoHUOL�ROXS�ROPDGÕ÷ÕQÕ�WHVSLWLQH�NDQXQ�NR\XFXQXQ�IDUNOÕ�VRQXoODU�ED÷ODGÕ÷Õ��]HULQGH�

GXUXOPXúWXU��'DKD� VRQUD� \DUJÕODPD�PDNDPÕQÕQ� IHVKLQ� JHoHUOL� ROGX÷XQXQ� WHVSLWLQLQ�

GR÷XUDFD÷Õ� VRQXoODUD�GH÷LQLOGLNWHQ�VRQUD�� IHVKLQ�JHoHUVL]�ROGX÷XQXQ� WHVSLWL�KDOLQGH�

EXQD� ED÷ODQDQ� KXNXNL� VRQXoODUD� JHoLOPLúWLU�� %X� DúDPDGD�� \DUJÕODPD� PDNDPÕQFD�

IHVKLQ� JHoHUVL]� ROGX÷XQD� NDUDU� YHUPHVL� KDOLQGH�� � NHVLQOHúHQ� NDUDUÕQÕQ� NHQGLVLQH�
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WHEOL÷LQGHQ�VRQUD�RQ�Lú�günü�LoLQGH�LúoLQLQ�LúYHUHQH�EDúYXUPDVÕ�JHUHNWL÷L�YH�EX�V�UH�

LoHULVLQGH� LúYHUHQH� EDúYXUXOPDPDVÕQÕQ� IHVKL� JHoHUOL� KDOH� JHWLUGL÷L�� EDúYXUX\OD�

ELUOLNWH� LúYHUHQLQ� LúoL\L� LúH� EDúODWPDN� YH� ERúWD� JHoHQ� V�UH\H� LOLúNLQ� DODFDNODUÕQÕ�

|GHPHN� ]RUXQGD� ROGX÷XQX�� LúH� EDúODWPD� \�N�PO�÷�Q�Q� LID� HGLOPHPHVLQLQ� Lú�

J�YHQFHVL� WD]PLQDWÕQÕ� |GHPH� ]RUXQOXOX÷XQX� GR÷XUDFD÷Õ� LQFHOHQPLúWLU�� $\UÕFD�� EX�

E|O�PGH�X\JXODPD�GD�\DúDQDQ�VÕNÕQWÕODUD�GD�\HU�YHULOPLúWLU��

�

ÇDOÕúPDPÕ]GD�� GRNWULQGHNL� J|U�úOHUGHQ� YH� <�NVHN� 0DKNHPH� NDUDUODUÕQGDQ�

GD�\DUDUODQÕOPÕú�YH�\DUDUODQÕOGÕ÷Õ��|Oo�GH�GH�EX�ND\QDNODUD�DWÕIODU�\DSÕOPÕúWÕU��%HOLUOL�

NRQXODUOD� LOJLOL� GRNWULQGHNL� WDUWÕúPDODUD� YH� <DUJÕWD\¶ÕQ� NRQX� LOH� LOJLOL� J|U�ú�QH�

GH÷LQLOGLNWHQ� VRQUD� GD�� \HUL� JHOGLNoH� NHQGL� J|U�ú�P�]GH� LOJLOL� NRQX\D� HNOHQPLúWLU��

Tez çalÕúPDPÕ]��DUDúWÕUPD�NRQXVX\OD�LOJLOL�JHQHO�GH÷HUOHQGLUPHOHUL�LoHUHQ��³6RQXo�YH�

'H÷HUOHQGLUPH´�E|O�P�\OH�VRQD�HUPLúWLU��
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�

� dD÷GDú�øú�+XNXNXQXQ�WHPHO�DPDoODUÕQGDQ�ELU�RODQ��YH�%DWÕ��ONHOHULQGH�X]XQ�

\ÕOODUGDQ�EHUL�X\JXODQDQ�LúoL\L�IHVKH��NDUúÕ�NRUXPD��EL]GH�\D\JÕQODúDQ�ELU�GH\LúOH��Lú�

J�YHQFHVLQH� LOLúNLQ� \DVDO� HVDVODUÕQ� �ONHPL]GH� GH� NDEXO� HGLOPHVL� JHUHNWL÷L� \ROXQGD��

RUWD\D� NRQXODQ� G�ú�QFHOHUH� UD÷PHQ�� EXJ�QH� NDGDU� � EX� NRQXGD� DPDFD� X\JXQ� \DVDO�

G�]HQOHPHOHU�\DSÕOPDPÕúWÕ
�

���

� �

%LOLQGL÷L� �]HUH�� ����� VD\ÕOÕ� NDQXQOD� ����� VD\ÕOÕ� øú� .DQXQXQ��

���$����%����&����'� � YH� ���(� PDGGHOHULQLQ� GH÷LúWLULOGL÷L� G|QHPH� NDGDU�� Lú�

V|]OHúPHVL� NDQXQGD� EHOLUWLOHQ ihbar önellerine� ULD\HW� HGLOHUHN� LúYHUHQFH�

IHVKHGLOHELOL\RU��IHVKLQ��geçerli�ELU�QHGHQH�GD\DQÕS�GD\DQPDGÕ÷Õ�KXVXVX�bir önem arz 

HWPL\RUGX��

�

� %DWÕ��ONHOHULQH�J|UH�ROGXNoD�JHFLNPLúWH�ROVD��LúoLQLQ�IHVKH�NDUúÕ�NRUXQPDVÕQD��

ELU�EDúND�GH\LúOH�Lú�J�YHQFHVLQH�LOLúNLQ�K�N�POHU������VD\ÕOÕ�NDQXQGD�GH÷LúOLN�\DSDQ�

����� VD\ÕOÕ� NDQXQOD� 7�UN� øú� +XNXNXQD� JLUPLú� YH� 7�UN� øú� +XNXNX¶QGD� N|NO��

GH÷LúLPHUH�QHGHQ�ROPXúWXU�������VD\ÕOÕ�NDQXQOD�GH÷LúLN������VD\ÕOÕ�øú�.DQXQXQ�oRN�

NÕVD�V�UH�ELU� V�UH�X\JXODQDQ� Lú�J�YHQFHVLQH� LOLúNLQ�K�N�POHUL�\HULQL��\LQH�ELU�ELOLP�

NXUXOXQD�KD]ÕUODWÕODQ�\HQL�ELU�øú�.DQXQX��WDVOD÷ÕQÕQ��NDQXQ�WDVDUÕVÕ�RODUDN��7%00’ \H�

VHYNL� YH� EXUDGD� NÕVPHQ� GH÷LúWLULOHUHN� NDEXO�� VRQXFX� 7�UNL\H¶QLQ� G|UG�QF�� øú�

.DQXQX� RODQ� � ����� VD\ÕOÕ� øú� .DQXQXQ� QHUHGH\VH� � D\QÕ� HVDVODUD� WDEL� �������������

������������������������������ ������������������
�

� 1XUL� d(/ø.�� øú� *�YHQFHVL�� ��%DVNÕ�� øVWDQEXO�� øVWDQEXO� 7LFDUHW� hQLYHUVLWHVL� <D\ÕQODUÕ�<D\ÕQ� 1R�
��������������V�����
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PDGGHOHUL� K�N�POHULQH� EÕUDNPÕúWÕU
�

�� ����� VD\ÕOÕ� .DQXQ�� ��� \ÕO� VRQUD�� NÕGHP�

WD]PLQDWÕ�KDULo��oDOÕúPD�KD\DWÕQÕ�G�]HQOH\HQ������ VD\ÕOÕ�.DQXQXQ� W�P�PDGGHOHULQL�

GH÷LúWLUHUHNWH�\HQL�ELU�V�UHFL�EDúODWPÕúWÕU
	

��

�

øú� J�YHQFHVLQH� LOLúNLQ� EX� \DVDO� G�]HQOHPH�� ELU� \DQGDQ����� \ÕOÕQGD�7�UNL\H�

WDUDIÕQGDQ� RQD\ODQPÕú� RODQ� ���� VD\ÕOÕ� ,/2� � V|]OHúPHVLQLQ� JHUH÷LQLQ� \HULQH�

JHWLULOPHVL� DQODPÕ� WDúÕGÕ÷Õ�JLEL��GL÷HU� \DQGDQ�GD� �$%�QRUPODUÕQD�X\XP� VD÷ODQPDVÕ��

EDNÕPÕQGDQ�GD��|QHP�WDúÕPDNWDGÕU
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�

� øú�J�YHQFHVL�� WHPHO�ELU� LQVDQ�KDNNÕ�RODQ��oDOÕúPD�KDNNÕQÕ� IRQNVL\RQHO�NÕODQ��

ELU� KDNNÕQ� NXOODQÕOPDVÕQÕ� RODQDNOÕ� KDOH� JHWLUHQ� XQVXUGXU
�

�� dDOÕúPD� KDNNÕ�KHUNHVLQ�

\HWHQHNOHULQH� X\JXQ�� LQVDQFD� \DúDPDVÕQD� \HWHFHN� ELU� �FUHWOH�� LQVDQ� RQXUXQD� WHUV�

G�úPH\HFHN�oDOÕúPD�NRúXOODUÕ�LoHULVLQGH��oDOÕúDELOHFH÷L�ELU�Lú�VDKLEL�ROPDVÕ\OD�EDúODU��

Lú� J�YHQFHVLQLQ� VD÷ODQPDVÕ\OD� JHUoHNOHúLU�� µøú� güvencesi’  terimi ile amaçlanan��

LúoLQLQ�LúLQLQ�J�YHQFH�DOWÕQD�DOÕQPDVÕGÕU
�

��dR÷X�]DPDQ��GRNWULQGH��oDOÕúPD�KDNNÕQÕQ�

NRUXQPDVÕ�DQODPÕQGD�GD�NXOODQÕODQ�µ¶Lú�J�YHQFHVL¶¶�NDYUDPÕ�WHPHOGH��JHoLPLQL�HPH÷L�

LOH� VD÷OD\DQ� ED÷ÕPOÕ� oDOÕúDQODUÕ�KDNOÕ� QHGHQ� ROPDNVÕ]ÕQ�� LúYHUHQ� WDUDIÕQGDQ� Lú�

V|]OHúPHVL� LOLúNLVLQH� VRQ� YHULOHPHVL�� LúYHUHQLQ� IHVLK� LúOHPLQL� VÕQÕUOD\DQ� YH\D�

HQJHOOH\HQ��Lú�V|]OHúPHVL�LOLúNLVLQL�KXNXNVDO�]HPLQH�oHNHQ��E|\OHFH�Lú�V|]OHúPHVLQLQ�

LúoL�DoÕVÕQGDQ�GD\DQÕNVÕ]�QLWHOL÷LQL�EHUWHUDI�HGHQ�YH�Lú�LOLúNLVLQH�V�UHNOLOLN�ND]DQGÕUDQ��

NRUX\XFX�\|Q��D÷ÕU�EDVDQ�G�]HQOHPHOHUL� LoHUPHNWHGLU
��

��%X�VLVWHPGH� � LúoL�KXNXNHQ�

uygun görülmeyen, geçerli bir nedene dayanmayan��DoÕNoDVÕ�µNH\IL¶�GHQLOHQ�IHVLKOHUH�

NDUúÕ� EHOLUOL� |Oo�GH� NRUXQPDNWDGÕU�� EDúND� ELU� GH÷LúOH�� LúYHUHQLQ� IHVLK� KDNNÕ�

NÕVÕWODQPDNWDGÕU
���

�� �

�

������������������������������ ������������������
�

�+DPGL�02//$$+0(72ö/8��øú�+XNXNX�*|]GHQ�*HoLULOPLú���%DVNÕ�$QNDUD�7XUKDQ�.LWDEHYL���
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QH� GH� LúoL\H� oDOÕúWÕ÷Õ� Lú� �]HULQGH� P�ONL\HW� KDNNÕQÕ� WDQÕ\DQ� NRUXPD� VLVWHPLQL�
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�� 7�UNL\HQLQ� |UQHN� DOGÕ÷Õ� ülkelerin tümünde,� LúoLQLQ� IHVKH� NDUúÕ�

NRUXQPDVÕ�� EX� LNL� NXWXS� DUDVÕQGD� \HU� DODQ� NXUDOODUOD� VD÷ODQÕU�� %X� VLVWHPLQ� DQD�

G�ú�QFHVL�ELU�\DQGDQ�LúoL\L�NRUXUNHQ��GL÷HU�\DQGDQ�GD�LúOHWPHQLQ�YDUOÕ÷ÕQÕ�NRUXPD\D�

oDOÕúPDNWDGÕU��øúoLQLQ�IHVKH�NDUúÕ�NRUXQPDVÕQÕQ�DQD�GD\DQD÷ÕQÕ�ROXúWXUDQ�����+D]LUDQ�

�����7DULK� YH����� VD\ÕOÕ� ø/2�V|]OHúPHVLQH�KDNLP�RODQ� � WHPHO�G�ú�QFHGH�EXGXU
���

��

1LWHNLP�� ����� VD\ÕOÕ� NDQXQ� HQ� D]� RQ� NLúLQLQ� oDOÕúWÕ÷Õ� Lú\HUOHULQGH� X\JXODPD� DODQÕ�

EXOXUNHQ�� ����� VD\ÕOÕ� NDQXQOD� D\QÕ� Lú� NROXQGDNL� � Lú\HUOHULQGH� EX� VD\ÕQÕQ� RWX]D�

oÕNDUWÕOPDVÕQGD� �ø.�P����� YH böylelikle� Lú� J�YHQFHVL� K�N�POHULQLQ� NDSVDPD� DODQÕQ�

GDUDOWÕOPDVÕQGD�� D\QÕ� WHPHO� G�ú�QFH\L� J|UPHNWH\L]� ��Bu düzenlemeyle bir yandan 

LúoL�IHVKH�NDUúÕ�NRUXQXUNHQ��GL÷HU�\DQGDQ�GD�\DVDQÕQ�X\JXODPD�NDSVDPÕQÕ�VDGHFH����

YH\D� GDKD� ID]OD� LúoLQLQ� oDOÕúWÕ÷Õ� Lú\HUOHULQL� LoLQH� DODFDN� úHNLOGH� GDUDOWÕODUDN� küçük 

LúOHWPHOHULQ�YDUOÕNODUÕQÕQ�NRUXQPD\D�oDOÕúWÕ÷Õ�J|]OHPOHQPHNWHGLU��

�
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�

� øú�YHUHQLQ� Lú� V|]OHúPHVLQLQ�IHVKLQGH�geçerli�VHEHS�J|VWHUPH�]RUXQOXOX÷X��HQ�

D]����YH\D�GDKD�ID]OD�LúoLQLQ�oDOÕúWÕ÷Õ��WDUÕP�YH�RUPDQ�LúOHULQLQ�\DSÕOGÕ÷Õ�Lú\HUOHULQGH�

YH\D� LúOHWPHOHULQGH� ��� GHQ� ID]OD� LúoLQLQ� oDOÕúWÕ÷Õ�ø.� P� ���� Lú\HULQH� VDKLS� ROPDVÕ�

GXUXPXQGD� V|]� NRQXVX� ROPDNWDGÕU�ø.� P� ������� ����� VD\ÕOÕ� � øú� .DQXQXQ�

���PDGGHVLQGH� � JHWLULOHQ� � VÕQÕUODPD� LOH� ��� LúoLGHQ� D]� LúoL� oDOÕúÕODQ� Lú\HUOHULQGH�

oDOÕúDQODU�� \DVD� PHWQLQH� \DQVÕWÕOPÕú� NRQXODUGD�� KDNVÕ]� IHVKH� NDUúÕ� NRUXPDGDQ�
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��<DVDQÕQ� LIDGHVLQGHQ��NDQXQ�NR\XFXQXQ� �N�o�N�YH�E�\�N�

Lú\HUL�D\UÕPÕ�\DSWÕ÷Õ�YH�EXQD�J|UH�J�YHQFH�NDSVDPÕQÕ�EHOLUOHGL÷L�DQODúÕOPDNWDGÕU
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� �����VD\ÕOÕ�øú�.DQXQX¶QXQ�µ¶�LVWLVQDODU�EDúOÕ÷ÕQÕ�WDúÕ\DQ���PDGGHVLQH�J|UH����

GHQ�ID]OD�LúoL�oDOÕúWÕUDQ�WDUÕP�YH�RUPDQ�LúOHULQLQ�\DSÕOGÕ÷Õ�Lú\HUOHUL�YH\D�LúOHWPHOHU�øú�

.DQXQX� NDSVDPÕQD� JLUPHNWHGLU�ø.� P����� %X� JLEL� Lú\HUOHULQGH� Lú güvencesinin 

X\JXODQDFD÷Õ�Lú\HUOHULQLQ�WHVSLWLQGH�|QFHOLNOH�Lú\HULQLQ�øú�.DQXQX�NDSVDPÕQD�JLUGL÷L�

VDSWDQDFDNWÕU
� 


��0DGGHQLQ� µ¶��
GHQ�D]� LúoL�oDOÕúWÕUÕODQ�����GDKLO�¶� LIDGHVL�NDUúÕVÕQGD��

WDUÕP� YH� RUPDQ� LúOHULQLQ� \DSÕOGÕ÷Õ� Lú\HUOHUL� YH\D� LúOHWPHOHULQ� Lú� NDQXQX� NDSVDPÕQD�

JLUHELOPHVL� LoLQ� LúoL� VD\ÕVÕQÕQ� HQ� D]� ��� ROPDVÕ� JHUHNWL÷L�� EX� VD\ÕQÕQ� DOWÕQGD� NDODQ�

Lú\HUOHULQGH�oDOÕúDQ�LúoLOHULQ�Lú�J�YHQFHVLQGHQ�\DUDUODQDPD\DFD÷Õ�DoÕNWÕU��

�

� øú� .DQXQX¶QXQ� ��� PDGGHVLQLQ� ��� IÕNUDVÕQGDNL¶¶� øú\HUL�� Lú\HULQH� ED÷OÕ� \HUOHU��

HNOHQWLOHU� YH� DUDoODU� LOH� ROXúWXUXODQ� Lú� RUJDQL]DV\RQX� NDSVDPÕQGD� ELU� E�W�QG�U¶¶�

úHNOLQGH� \HU� DODQ� NXUDO�� Lú� J�YHQFHVL� K�N�POHULQLQ� NDSVDPÕQÕ� EHOLUOHPHNWH�

\DUDUODQÕODELOHFHN�|QHPOL�ELU�DUDoWÕU��

�

� 2WX]�LúoLQLQ�WHVSLWLQGH�KDQJL�]DPDQÕQ�HVDV�DOÕQDFD÷Õ�NRQXVX�DoÕN�GH÷LOGLU��øON�

EDNÕúWD� LúYHUHQ� WDUDIÕQGDQ� KL]PHW� DNWLQLQ� IHVK� HGLOGL÷L� DQGD� � Lú\HULQGH� oDOÕúDQ� LúoL�

VD\ÕVÕQÕQ�HVDV�DOÕQPDVÕ�JHUHNWL÷L�G�ú�Q�OHELOLU�LVH�GH��LúOHWPH�NDSDVLWHVLQH�J|UH�RWX]�

LúoLQLQ� oDOÕúPDVÕQÕQ� JHUHNOL� ROPDVÕ� \HWHUOL� VD\ÕODELOLU
���

�� $QFDN� Lú\HULQLQ� QRUPDO�

IDDOL\HWL� EDNÕPÕQGDQ� RWX]� YH\D� GDKD� �VW�QGH� � LúoL� oDOÕúWÕUDELOHFHN� NDSDVLWHGH�

ROGX÷XQX� LVSDW� \�N�PO�O�÷��� Lú� J�YHQFHVLQGHQ� \DUDUODQPDN� LVWH\HQ� LúoL\H� G�úHU
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\HULQGH� YH\D� LúOHWPHGH� LVWLKGDP� HGLOGL÷LQGHQ� GROD\Õ� øú� .DQXQX¶QGD� |QJ|U�OHQ� Lú�

J�YHQFHVL�K�N�POHULQGHQ�\DUDUODQPDVÕ�JHUHNWL÷L�LGGLDVÕQÕ��RUWD\D�DWÕQFD�EXQX�LVSDWOD�

yükümlüdür
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LúYHUHQLQ� ELU� YH\D� GH÷LúLN� Lú\HUOHULQGHNL� WRSODP� LúoL� VD\ÕVÕQÕ� HVDV� DODFDN� úHNLOGH�
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HVDV�DOÕQPÕúNHQ�YH�|÷UHWLGH�EX�VD\Õ�GDKL�X\JXQ�EXOXQPD]�YH� WDPDPHQ�NDOGÕUÕOPDVÕ�
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sürülebilir.�+HU�QH�NDGDU�����6D\ÕOÕ�ø/2��V|]OHúPHVLQLQ���PDGGHVLQLQ���EHQGLQGH��EX�

V|]OHúPHQLQ� � µ¶tüm ekonomik fDDOL\HW� DODQODUÕQD�YH�KL]PHW�V|]OHúPHVL� LOH� LVWLKGDP�

olanlara’ ¶� X\JXODQDFD÷Õ� EHOLUWLOPLúVH� GH�� D\QÕ� PDGGHQLQ� ��� EHQGLQGH� µ¶LúOHWPH�
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‘’8OXVODUDUDVÕ�dDOÕúPD�gUJ�W�Q�Q����� VD\ÕOÕ� 6|]OHúPHVL�GH�� LúoLOHULQ� |]HO� LVWLKGDP�

úDUWODUÕ�EDNÕPÕQGDQ�YH\D�LVWLKGDP�HGHQ�LúOHWPHQLQ�E�\�NO�÷��YH\D�QLWHOL÷L�DoÕVÕQGDQ�

HVDVOÕ� VRUXQODU� EXOXQDQ� GXUXPODUGD�� LúoLOHUGHQ� ELU� NDWHJRULQLQ� Lú� J�YHQFHVLQLQ�

WDPDPÕ� YH\D� ELU� NÕVÕP� K�N�POHULQLQ� NDSVDPÕ� GÕúÕQGD� WXWXODELOHFH÷LQL�

öngörmektedir’ ’ � GHQLOPHN� VXUHWL\OH� YXUJXODQPD\D� oDOÕúÕOPÕúWÕU�� 1H� YDU� NL�� \DSÕODQ�

G�]HQOHPH\OH�EX�LVWLVQD����ONHPL]GH�Lú\HUOHULQLQ�YH�LúoLOHULn büyük bir bölümünü�Lú�

güvencesi� NDSVDPÕ� GÕúÕQGD� EÕUDNDFDN� úHNLOGH� JHQLúOHWLOPLú� YH� V|]OHúPHQLQ�

|QJ|UG�÷��LVWLVQD��NXUDO�KDOLQH�JHWLULOPLúWLU��
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� %HOLUOL� VD\ÕGD� LúoL� oDOÕúWÕUDQ� Lú� \HUOHULQGH� EX� ]RUXQOXOX÷XQ� DUDQPDPDVÕ�� KHU�

KDOGH���HNRQRPLN�J�F��]D\ÕI�RODQ��N�o�N�Lú�\HUOHULQLQ�SDKDOÕ�YH�X]XQ�V�UHOL�ELU��IHVLK�

XVXO�Q�� NDOGÕUDPD\DFD÷Õ� G�ú�QFHVLQH� GD\DQPDNWDGÕU
��	

�� $\UÕFD� LúoL� LOH� LúYHUHQ�

DUDVÕQGDNL�NLúLúHO�LOLúNLOHULQ��|Q�SODQGD�ROGX÷X�YH�LúLQ�EDúDUÕVÕQÕQ�X\XPOX�YH�L\L�ELU�

oDOÕúPD�RUWDPÕQÕ�JHUHNOL�NÕOGÕ÷Õ�N�o�N�Lú\HUOHULQGH��EX�NRúXOODUD�X\PD\DQ��LúoLOHULQ��

GDKD� EDVLW� ELU� XVXOH� X\XODUDN� LúWHQ� oÕNDUWÕOPDVÕ� EX� |]HOOLNOHULQ� JHUH÷L� RODUDN� NDEXO�

HGLOPHNWHGLU
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� 'RNWULQGH�� Lú� J�YHQFHVLQGHQ� \DUDUODQPD� � KDNNÕQÕ� RWX]� YH\D� GDKD� ID]OD� LúoL�

oDOÕúWÕUDQ� Lú\HUOHULQGHNL� LúoLOHUOH� VÕQÕUODQGÕUDQ� � øú� .DQXQX� K�NP�Q�Q� $QD\DVD¶QÕQ��

���0DGGHVLQGH�\HU�DODQ�HúLWOLN� � LONHVLQH�D\NÕUÕ�ROGX÷X; bu düzenlemenin ülkemizde 

EXOXQDQ� � Lú� \HUOHULQLQ� ���¶ÕQGDQ� ID]ODVÕQÕ� YH� LúoLOHULQGH� � \DUÕVÕQÕ� Lú� J�YHQFHVL�

NDSVDPÕ�GÕúÕQGD�EÕUDNÕOPDVÕQÕQ� �$QD\DVD¶QÕQ����PDGGHVLQGH� �J�YHQFH�DOWÕQD�DOÕQDQ�

NLúLOHULQ� NDQXQ� |Q�QGH� HúLWOL÷L� WHPHO� KDNNÕQÕ� KDNVÕ]� ELU� úHNLOGH� VÕQÕUODPD� JHWLUGL÷L��

öne sürülmektedir
���

��

�

������������������������������ ������������������
���

 Sarper SÜZEK,�øú�+XNXNX����%DVNÕ��øVWDQEXO��%HWD��������V���������

�1XUL�d(/ø.��øú�+XNXNX�'HUVOHUL��<HQLOHQPLú����%DVNÕ��øVWDQEXO��%HWD��������V���������

�d(/ø.��øú�+XNXNX�'HUVOHUL��V���������

 SÜZEK,�øú�+XNXNX��V�����



� ���

(úLWOLN�NDYUDPÕ��D\UÕP�\DSÕOPDPDVÕ�JHUH÷LQL�LIDGH�HGHU��$QD\DVDFD�HúLWOLN�LONHVL�

úX�úHNLOGH� WDULI�HGLOPLúWLU� �� µ¶�+HUNHV��GLO�� ÕUN�� UHQN��FLQVL\HW��VL\DVv�G�ú�QFH��IHOVHIv�

LQDQo�� GLQ�� PH]KHS� YH� EHQ]HUL� VHEHSOHUOH� D\ÕUÕP� J|]HWLOPHNVL]LQ� NDQXQ� |Q�QGH�
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LPWL\D]� WDQÕQDPD]�� 'HYOHW� RUJDQODUÕ� YH� LGDUH�PDNDPODUÕ� E�W�Q� LúOHPOHULQGH� NDQXQ�
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P�VWDNLO� ELU� \DVD� LOH� JHUoHNOHúWLUPHN�� IDNDW� GHQL]� LúOHULQGH� J|U�OG�÷�� �]HUH��
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��	

��%X�QHGHQOH�HQ�D]�RWX]� LúFL�oDOÕúWÕUDQ�

Lú\HUOHULQGH� oDOÕúDQ� LúoLOHULQ� YH� JD]HWHFLOHULQ� Lú� J�YHQFHVL� K�N�POHULQGHQ�
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\DUDUODQDPD]
� 


��
��

øúoLQLQ� DOWÕ� D\OÕN� NÕGHPL� KHVDSODQÕUNHQ�� D\QÕ� LúYHUHQLQ� ELU� YH\D� GH÷LúLN�

Lú\HUOHULQGH� JHoHQ� V�UHOHU� ELUOHúWLULOHUHN� KHVDS� HGLOLU�ø.� P��������� 'LNNDW� HGLOHFHN�

ROXUVD�\DVD��RWX]�LúoL�NÕVWDVÕQÕQ�KHVDEÕQGD��LúYHUHQLQ��ELUGHQ�ID]OD�Lú\HUOHULQLQ�D\QÕ�Lú�

NROXQGD�\HU�DOPDVÕQÕ�DUDUNHQ���LúoLQLQ�D\OÕN�NÕGHPLQLQ�KHVDEÕQGD���D\QÕ�LúYHUHQLQ�ELU�

YH\D� GH÷LúLN� Lú\HUOHULQGH� JHoHQ� V�UHOHULQ� ELUOHúWLULOHFH÷L� EHOLUWLOPLú� IDNDW� EX�

Lú\HUOHULQLQ� D\QÕ� Lú� NROXQGD� ROPDVÕQÕ� DUDPDPÕúWÕU
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LúH� EDúODPD� J�Q�G�U�� <DQL� LúoLQLQ� LúH� EDúODGÕ÷Õ� WDULKWHQ� LWLEDUHQ� NÕGHPH� HVDV� DOWÕ�
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V�UHVLQLQ�EDúODGÕ÷Õ�NDEXO�HGLOPHOLGLU
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ELUOHúWLULOPHVL�JHUHNWL÷L� VRQXFXQD� �YDUÕODELOLU
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ELUOHúWLULOPHVLQH�HQJHO�GH÷LOGLU
��� ��

�

� øúYHUHQ�DOWÕ�D\ÕQ�GROPDVÕQD�NÕVD�ELU�V�UH�NDOD��VÕUI�Lú�J�YHQFHVL�K�N�POHULQLQ�
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V|]OHúPH\L� \DSÕS� \DSPDPDNWD�� \DSPDN� LVWHGLNOHU� V|]OHúPH\L� �� KXNXN� G�]HQLQLQ�

VÕQÕUODUÕ� LoLQGH� GLOHGLNOHUL� WLS� YH� PXKWHYDGD� � \DSPD� KXVXVXQGD� |]J�UG�UOHU
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+XNXNXQXQ� WHPHO� JHOLúLPLQGHNL amaç,� LúoLQLQ� LUDGH� |]J�UO�÷�QGHQ� WDP� RODUDN� V|]�

HGLOHPH\HFH÷L�JHUoH÷L�NDUúÕVÕQGD�� LúoLQLQ�NRUXQPDVÕGÕU
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GROD\ÕVÕ\OD� IHVKH� NDUúÕ� NRUX\XFX� � K�N�P� YH� VRQXoODUÕQ� V|]OHúPHOHUGH�

X\JXODQDPDPDVÕ��oDOÕúPD�\DúDPÕQGD�EHOLUOL�V�UHOL�Lú�V|]OHúPHOHULQLQ�LVWLVQD���EHOLUVL]�
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çDOÕúPD�\DúDPÕPÕ]GD�EHOLUVL]�V�UHOL�Lú�V|]OHúPHVL��DVÕO�YH�EHOLUOL�V�UHOL�Lú�V|]OHúPHVL�

LVH�� LVWLVQD� GXUXPXQGDGÕU
� � �� øú� J�YHQFHVL� GH� \DOQÕ]FD� EHOLUVL]� V�UHOL� V|]OHúPHOHUH�

X\JXODQÕU��DPD�EXQXQ�WDP�YH\D�NÕVPL�V�UHOL�\DKXW�oD÷UÕ��]HULQH�oDOÕúPD\Õ�|QJ|UPHVL�

IDUNOÕOÕ÷D�\RO�DoPD]
� � �� øú�.DQXQXQ����PDGGHVLQGH�EHOLUVL]�V�UHOL� Lú� V|]OHúPHOHULQLQ�

IHVKLQGH� JHoHUOL� ELU� VHEHEH� GD\DQÕOPDVÕ� JHUHNWL÷LQGHQ� EDKVHGHUHN�� EHOLUOL� V�UHOL� Lú�

V|]OHúPHVL\OH� oDOÕúDQ� LúoLOHUL� Lú� J�YHQFHVL� K�N�POHULQLQ� X\JXODPD� DODQÕQGDQ�

oÕNDUPDNWDGÕU�� øúoLQLQ� ����� VD\ÕOÕ� øú� .DQXQXQ� ��� YH� GHYDPÕ� PDGGHOHULQGH�

G�]HQOHQHQ� Lú� J�YHQFHVL� K�N�POHULQGHQ� \DUDUODQDELOPHVL� LoLQ� EHOLUVL]� V�UHOL� Lú�

V|]OHúPHVL\OH�oDOÕúPDVÕ�JHUHNLU���

�
<DSÕODQ�G�]HQOHPH�ø/2�V|]OHúPHVL\OH�X\XPOXGXU������6D\ÕOÕ�ø/2�V|]OHúPHVL�

µ¶%HOLUOL� V�UHOL� YH\D� EHOLUOL� ELU� LúLQ� WDPDPODQPDVÕ� LOH� LOJLOL� KL]PHW� V|]OHúPHVL\OH�

oDOÕúWÕUÕODQ�LúoLOHULQ¶¶�V|]OHúPH�K�N�POHULQLQ�X\JXODPD�DODQÕ�GÕúÕQGD�EÕUDNÕOPDODUÕQD��

µ¶V|]OHúPHQLQ� NRUX\XFX� K�N�POHULQGHQ� NDoÕQPDN� DPDFÕ\OD� EHOLUOL� V�UHOL� KL]PHW�

V|]OHúPHVL�\DSÕOPDVÕQD�NDUúÕ�\HWHUOL�J�YHQFHOHULQ�DOÕQPDVÕ¶¶�NRúXOX\OD������6\�ø/2�

������������������������������ ������������������
���

�$KPHW�.,/,d2ö/8��%RUoODU�+XNXNX���$QNDUD�7XUKDQ�.LWDSHYL����EDVÕ�������VK���������

�)LNUHW�(5(1�%RUoODU�+XNXNX��øVWDQEXO��%HWD�������VK��������

 Miktad GÜLER,�³%HOLUOL�6�UHOL� øú�6|]OHúPHVL´��/HJDO� øú�+XNXNX�YH�6RV\DO�*�YHQOLN�+XNXNX�
'HUJLVL��6�����������V����������

   Gülsevil ALPAGUT, ³�����VD\ÕOÕ�<DVD�dHUoHYHVLQGH�%HOLUOL�6�UHOL�øú�6|]OHúPHVL¶¶��0HUFHN���
6����2FDN��������V�������

� 0XUDW� '(0ø5&ø2ö/8�7DQNXW� &(17(/�� øú� +XNXNX�� <HQLOHQPLú� ��%DVNÕ�� øVWDQEXO�� %HWD�
������V������!�

��(UFDQ�$.<øöø7��øú�+XNXNX���*�QFHOOHúWLULOPLú���%DVNÕ��$QNDUD��6HoNLQ�������V�������



� ���

6|]�P�������RODQDN�WDQÕPÕúWÕU������6\�ø/2 Söz m�����D���1H�YDU�NL�ED]Õ�LúYHUHQOHULQ�

belirli sürHOL� Lú� V|]OHúPHVL� \DSDELOPH� KDNNÕQÕ�� |]HOOLNOH� ELUELULQL� L]OHU� �]LQFLUOHPH��

V|]OHúPHOHU� \DSPD� VXUHWL\OH� N|W�\H� NXOODQGÕNODUÕ� JHUoH÷L� NDUúÕVÕQGD�� V|]OHúPH�

|]J�UO�÷��LONHVLQLQ�YH�Lú�LOLúNLOHULQGH�HVQHNOLN�LKWL\DFÕQÕQ�JHUHNOL�NÕOGÕ÷Õ�EX�VHUEHVWL��

8OXVODUDUDVÕ�dDOÕúPD�gUJ�W�¶Q�Q� �ø/2�� ¶¶+L]PHW� øOLúNLVLQH� øúYHUHQ�7DUDIÕQGDQ�6RQ�

9HULOPHVL�+DNÕQGD�����VD\ÕOÕ�6|]OHúPHVL¶¶QLQ���PDGGHVLQLQ����EHQGL�GR÷UXOWXVXQGD��

YH� $YUDSD� %LUOL÷L� .RQVH\L¶QLQ� ������ VD\ÕOÕ� \|QHUJHVLQH� X\JXQ� RODUDN�

VÕQÕUODQGÕUÕOPÕúWÕU
� �

��

�

����� VD\ÕOÕ� \DVD�� Lú� J�YHQFHVL� K�N�POHULQGHQ� \DUDUODQDELOPH\L� ‘’  belirsiz 

V�UHOL�Lú�V|]OHúPHVL¶¶�LOH�oDOÕúPD�NRúXOXQD�ED÷ODPÕú�YH�EHOLUOL�V�UHOL�Lú�V|]OHúPHOHUL�Lú�

J�YHQFHVL� K�N�POHULQLQ� X\JXODPD� DODQÕ� GÕúÕQGD� EÕUDNPÕúWÕU� �ø.�P���� I����� $\UÕFD�

\DVD�� Lú� J�YHQFHVL� K�N�POHULQGHQ� NDoÕQPDN� DPDFÕ\OD� EHOLUOL� V�UHOL� Lú� V|]OHúPHVL�

\DSÕOPDVÕQÕ� |QOHPHN� LoLQVH�� V|]OHúPHQLQ� EHOLUOL� V�UHOL� \DSÕOPDVÕQÕ� KDNOÕ� NÕODQ�

REMHNWLI� NRúXOODUÕQ� YDUOÕ÷ÕQÕ� DUDPÕú� YH� HVDVOÕ� ELU� QHGHQ� ROPDNVÕ]ÕQ� ]LQFLUOHPH� Lú�

V|]OHúPHVL�\DSÕOPDVÕ�KDOLQGH�GH�Lú�V|]OHúPHVLQL�EDúODQJÕoWDQ� LWLEDUHQ�EHOLUVL]�V�UHOL�

NDEXO� HGHFH÷LQL� K�NPH� ED÷ODPÕúWÕU� �ø.� P� ����� %X� ED÷ODPGD� EHOLUWLOPHVL� JHUHNHQ�

KXVXV��REMHNWLI�QHGHQOHU�EXOXQGX÷X�V�UHFH�\DSÕODQ�V|]OHúPHOHULQ�EHOLUOL� V�UHOL�ROPD�

QLWHOL÷LQL� NRUXGX÷X� YH� Lú� J�YHQFHVL� K�N�POHULQH� WDEL� ROPDGÕ÷ÕGÕU
� �

�� %X�

G�]HQOHPH\OH�� V|]OHúPH\L� V�UH\H� ED÷ODPD\Õ� KDNOÕ� NÕODQ� � REMHNWLI� ELU� ROJX� \RNNHQ��

WDUDIODU�JHUoHNWHQ�NDUúÕOÕNOÕ�UÕ]D�LOH�V|]OHúPHQLQ�EHOLUOL�V�UHOL�ROGX÷XQX��|UQH÷L���D\��

NDUDUODúWÕUVDODU� ELOH�EX� V|]OHúPH�EHOLUOL� V�UHOL� GH÷LO�EHOLUVL]� V�UHOL� RODFDNWÕU
��� ��%XQD�

NDUúÕOÕN�REMHNWLI�QHGHQLQ�YDUOÕ÷Õ��V|]OHPHQLQ�PXWODN�ELU�úHNLOGH��EHOLUOL�V�UHOL�ROPDVÕQÕ�

JHUHNWLUPH]�� øVWHUOHUVH� WDUDIODU� REMHIWLI� QHGHQLQ� YDUOÕ÷ÕQD� � UD÷PHQ� EHOLUVL]� V�UHOL� Lú�

V|]OHúPHVL� \DSDELOLUOHU
� 	 �� 1LWHNLP� <DUJÕWD\�� DOWÕ� \ÕOGÕU� EHOLUOL� V�UHOL� V|]OHúPH\OH�

oDOÕúWÕUÕODQ�LúoLQLQ�Lú�V|]OHúPHVLQLQ�KHP�EHOLUOL�V�UHOL�oDOÕúPD\Õ�JHUHNWLUHFHN�REMHNWLI�

QHGHQOHULQ� ROPDPDVÕ�� KHP�GH� DOWÕ� \ÕO� JLEL� ELU� V�UH� GH� DUG� DUGD�]LQFLUOHPH�� \DSÕODQ�

EHOLUOL� V�UHOL� Lú� V|]OHúPHOHUL� ����� VD\ÕOÕ� .DQXQXQ� ���� PDGGHVL� DPDFÕ� GÕúÕQD�

������������������������������ ������������������
���

�6DYDú�7$ù.(17��³%HOLUOL�6�UHOL�øú�6|]OHúPHVL�<DSÕOPDVÕ´��/HJDO�øú�+XNXNX�YH�6RV\DO�*�YHQOLN�
+XNXNX�'HUJLVL��/HJDO��VD\Õ�����������V������!�

 Gülsevil ALPAGUT, ³øú�6|]OHúPHVLQLQ�)HVKL�YH�øú�*�YHQFHVL´��,,,�<ÕOÕQGD�øú�<DVDVÕ�����25 Eylül 
�����%RGUXP�6HPLQHUL���øVWDQEXO��776d&6ø6��������V���������

� (UFDQ� $.<øöø7������ 6D\ÕOÕ� øú� .DQXQX� ùHUKL�� &LOW� ��$QNDUD�6HoNLQ�� *�FHOOHúWLULOPLú�
��%DVNÕ�������V���������

� 0�QLU� (.2120ø�� ³����� 6D\ÕOÕ� .DQXQ� +�N�POHULQLQ� %HOLUOL� 6�UHOL� øú� 6|]OHúPHOHULQLQ� +XNXND�
8\JXQOX÷X´��/HJDO�øú�+XNXNX�YH�6RV\DO�*�YHQOLN�+XNXNX�'HUJLVL��6�����������V������



� ���

oÕNDFD÷ÕQGDQ� LúoLQLQ� EHOLUVL]� V�UHOL� Lú� V|]OHúPHVL\OH� oDOÕúWÕ÷Õ� NDEXO� HGLOPHVL�

JHUHNWL÷LQL� EHOLUWPLúWLU
��


�� %X� K�N�POHU� NDUúÕVÕQGD�� EL]LP� KXNXNXPX]GDNL�

düzenlemeQLQ� GH� ���� VD\ÕOÕ� ø/2� V|]OHúPHVL hükümleri\OH� SDUDOHO� ROGX÷XQX� YH�

V|]OHúPH\H�X\JXQ�G�úW�÷�Q��V|\OH\HELOLUL]��
�
%HOLUOL� V�UHOL� Lú� V|]OHúPHVL� V�UH� VRQXQGD� ELWHFH÷LQGHQ� YH� GH� |QHOOL� IHVLK�

\ROX\OD�VRQD�HUGLULOHPH\HFH÷LQGHQ��EX�W�U�V|]OHúPHOHULQ�Lú�J�YHQFHVL�NDSVDPÕ�LoLQGH�

G�ú�QPH� RODQD÷Õ� EXOXQPDPDNWDGÕU�� 6�UHOL� Lú� V|]OHúPHVL� Lú� V|]OHúPHVL� \DSPD�

VHUEHVWLVL� � YH� ]LQFLUOHPH� Lú� V|]OHúPHOHUL� \DVD� WDUDIÕQGDQ� DUWÕN� |QHPOL� |Oo�GH�

VÕQÕUODQGÕ÷ÕQD� J|UH� �ø.� P������ EX� |Oo�WOHULQ� GR÷UX� X\JXODQPDVÕ� NRúXOX\OD� süreli 

V|]OHúPHOHULQ� Lú� J�YHQFHVL� NDSVDPÕ� GÕúÕQGD� EÕUDNÕOPDODUÕQÕQ� KHU� KDQJL� ELU� VRUXQ�

\DUDWPD\DFD÷ÕQÕ� NDEXO� HWPHN� JHUHNLU
� �

�� .DOGÕ� NL�� EHOLUOL� V�UHOL� Lú� V|]OHúPHVLQLQ�

LúYHUHQFH� KDNOÕ� ELU� QHGHQ� ROPDNVÕ]ÕQ� IHVK� HGLOGL÷L� KDOOHUGH�� Lú� YHUHQ� LúL� NDEXOGH�

WHPHUU�GH�G�úP�ú�RODFD÷ÕQGDQ��LúoL�WDDKK�W�HWWL÷L�LúL�\DSPD÷D�PHFEXU�ROPDNVÕ]ÕQ�Lú�

V|]OHúPHVLQGHNL� �FUHWL� LVWL\HELOHFHNWLU� �%.�P����� I�����Ö]HOOLNOH� D\NÕUÕ� GDYUDQÕúODU�

\D� GD� L\LQL\HW� NXUDOODUÕQD� J|UH� LNL� WDUDIWDQ� ELULQL� V|]OHúPH\L� \HULQH� JHWLUPHPHNWH�

KDNOÕ� J|VWHUHFHN� ELU� QHGHQ� VD\ÕODELOLU
� � �� � %|\OH� ELU� KDNOÕ� QHGHQLQ� EXOXQPDGÕ÷Õ�

KDOOHUGH�LúoL��bakiye süreye üFUHWOHUL��LúYHUHQGHQ�WDOHS�HWPH�KDNNÕQD�VDKLS�RODFDNWÕU��

$QFDN� JHUL� NDODQ� V�UH\H� DLW� �FUHWOHULQ� KHVDEÕQGD�� LúoLQLQ� EX� V�UH� LoLQGH� GL÷HU� LúWH�

ND]DQGÕ÷Õ� YH\D� ND]DQPDNWDQ� NÕVPHQ� IHUDJDW� HWWL÷L� DODFDNODU� LOH� EX� LúWH�

oDOÕúPDPDNWDQ� GROD\Õ� WDVDUUXI� HWL÷L�PLNWDUODr belirlenecek ve buna göre uygun bir 

LQGLULPH�JLGLOHFHNWLU
	�

��

��

*|U�OG�÷�� �]HUH� EHOLUOL� V�UHOL� Lú� V|]OHúPHVL� V�UH� ELWLPLQGHQ� |QFH� IHVK�

HGLOHPHPHVL� YH� KDNOÕ� ELU� QHGHQ� ROPDNVÕ]ÕQ� IHVKHGLOGL÷L� WDNGLUGH� GH� LúYHUHQLQ� V�UH�

VRQXQD�NDGDU� oDOÕúVD\GÕ� HOGH�HGHFHN�ROGX÷X��FUHWL� LúoL\H� |GHPHN� ]RUXQGD� NDOPDVÕ�

NDUúÕVÕQGD��EHOLUOL�V�UHOL�V|]OHúPH\OH�oDOÕúDQ�LúoLOHULQ�WDPDPÕ\OD�NRUXPDVÕ]�ROGX÷XQX�

G�ú�QPHN�RODQDNOÕ�GH÷LOGLU��

� �

���øúoLQLQ�1LWHOL÷L�$oÕVÕQGDQ�
������������������������������ ������������������
���

�<UJ����+'�����������7DULK��(���������������.������������������&RUSXV��9HUVLRQ���������

�62<(5�D�J�H��V��������

�$\GÕQ�=(9./ø/(5��g]HO�%RUo�øOLúNLOHUL�����%DVNÕ��$QNDUD��6HoNLQ�<D\ÕQHYL�������VK���������

�<DUJ���+'�������������7DULK��(������������.�������������<DUJÕ�'�Q\DVÕ�$\OÕN� øoWLKDW�0HY]XDW�
YH�%LOLPVHO�øQFHOHPHOHU�'HUJLVL���6D\Õ�����(\O�O������VK������



� ���

�

øúoLQLQ�������VD\ÕOÕ�øú�.DQXQX
QXQ����YH�GHYDPÕ�PDGGHOHULQGH�G�]HQOHQHQ�Lú�

güvencesi hüküPOHULQGHQ�\DUDUODQDELOPHVL�LoLQ�GL÷HU�NRúXOODUÕQ�\DQÕQGD��LúOHWPHQLQ�

E�W�Q�Q��VHYN�YH�LGDUH�HGHQ�YH\D�Lú\HULQLQ�E�W�Q�Q��VHYN�YH�LGDUH�HGHQ�YH�LúoL\L�LúH�

DOPD�YH� LúWHQ�oÕNDUPD�\HWNLVL�EXOXQDQ�LúYHUHQ�YHNLOL�NRQXPXQGD�ROPDPDVÕ�JHUHNLU��

%XQD�J|UH������VD\ÕOÕ�\DVDGD�VDGHFH�LúOHWPHQLQ�W�P�Q��LGDUH�HGHQ�LúYHUHQ�YHNLOOHUL�

NDSVDP�GÕúÕ� WXWXOPXúWX�� ����� VD\ÕOÕ� \DVD� GD� LúOHWPHQLQ� W�P�Q�� LGDUH� HGHQ� LúYHUHQ�

YHNLOOHULQH�HN�RODUDN��LúOHWPHQLQ�W�PüQ��LGDUH�HGHQ�LúYHUHQ�YHNLOOHULQLQ�\DUGÕPFÕODUÕ�

LOH� Lú\HULQLQ�E�W�Q��VHYN�YH� LGDUH�HGHQ�YH� LúoL\L� LúH�DOPD�YH� LúWHQ�oÕNDUWPD�\HWNLVL�

RODQ�LúYHUHQ�YHNLOOHULQL�GH�NDSVDP�GÕúÕQD�oÕNDUPÕúWÕU��

�

øúYHUHQ�DGÕQD�KDUHNHW�HGHQ�YH�LúLQ��Lú\HULQLQ�YH�LúOHWPHQLQ�\|QHWLPLQGH�J|UHY�

DODQ�NLPVHOHUH�LúYHUHQ�YHNLOL�GHQLU��Lú�YHUHQ�YHNLOLQLQ�EX�VÕIDWOD�LúoLOHUH�NDUúÕ�LúOHP�YH�

\�N�PO�O�NOHULQGHQ�GR÷UXGDQ�LúYHUHQ�VRUXPOXGXU��ø.�P����I���� Bu hüküm Borçlar 

.DQXQX� DQODPÕQGD� GR÷UXGDQ� GR÷UX\D� ELU� WHPVLO� LOLúNLVLQL� LoHUPHNWHGLU� �%.�P�� ���

YG��� 'R÷UXGDQ� GR÷UX\D� WHPVLOGH� LNLQFL� LúOHPH� JHUHN� NDOPDNVÕ]ÕQ� \DSÕODQ� KXNXNL�

LúOHP��K�N�P�YH�VRQXoODUÕQÕ�WHPVLO�ROXQDQ��]HULQGH�GR÷XUXU
	��

���
�

%XUDGD� �]HULQGH� GXUXOPDVÕ� JHUHNHQ� NRQX�� WHPVLO� \HWNLVLQLQ� � YHNDOHW�

V|]OHúPHVLQH� PL� \RNVD� � KL]PHW� V|]OHúPHVLQH� GD\DQGÕ÷Õ� VRUXQXGXU�� 7HPVLO� \HWNLVL�

YHULOPHVL� KXNXNVDO� QLWHOL÷L� LWLEDUL\OH� WHN� WDUDIOÕ� ELU� KXNXNL� LúOHPGLU
	��

��$QFDN� \HWNL��

LVWLVQD� V|]OHúPHVL� YH\D� � úLUNHW� V|]OHúPHVL� \DKXW� GD� KL]PHW� V|]OHúPHVL� JLEL�

V|]OHúPHOHUH� GD\DOÕ� RODUDN� GD� GR÷DELOLU��%X�QHGHQOH� WHPVLO� \HWNLVLQLQ� GR÷XPX� LoLQ�

YHNDOHW� V|]OHúPHVLQLQ� YDUOÕ÷Õ� ]RUXQOX� ELU� XQVXU� GH÷LOGLU�� 9HNDOHW� V|]OHúPHVLQGH��

KL]PHW� DNWLQGH� LúoLQLQ� GXUXPXQGDQ� IDUNOÕ� RODUDN�� YHNLO� LúLQ� J|U�OPHVL� EDNÕPÕQGDQ�

ED÷ÕPVÕ]�ELU�NRQXPD�VDKLSWLU�� LúL�J|U�UNHQ�P�YHNNLOLQ�Lú�RUJDQL]DV\RQXQD�GDKLO�ELU�

NLúL� JLEL� KDUHNHW� HWPH]
	�� ��$\UÕFD��hizmet sö]OHúPHVLQGH� ]DPDQ�� V|]OHúPHQLQ� HVDVOÕ�

XQVXUODUÕQGD�ROGX÷X�KDOGH��YHNDOHW�V|]OHúPHVLQGH��]DPDQÕQ�|QHPL�\RNWXU
	�� ��9HNDOHW�

V|]OHúPHVLQL�KL]PHW�DNWLQGHQ�D\ÕUDQ�|]HOOLNOHU�YH� � øú� �.DQXnun ‘’ LúYHUHQ�YHNLOOL÷L’ ’ �

������������������������������ ������������������
���

�(5(1��D�J�H��V���������

�$KPHW�.,/,d2ö/8�%RUoODU�+XNXNX��$QNDUD��7XUKDQ�.LWDSHYL����%DVNÕ�������V���������

� )DKUHWWLQ� $5$/��%RUoODU� +XNXNX�g]HO� %RUo� øOLúNLOHUL�� $QNDUD�� *HQLúOHWLOPLú� ��� %DVNÕ�<HWNLQ�
<D\ÕQODUÕ��������VK���������

  Turgut AKINTÜRK, %RUoODU� +XNXNX� *HQHO� +�N�POHU�� g]HO� %RUo� øOLúNLOHUL, Gözden 
*HoLULOPLú����%DVNÕ��øVWDQEXO��%HWD�������VK������
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VÕIDWÕQÕQ�LúoLOHUH�WDQÕQDQ�KDN�YH�\�N�PO�O�NOHUL�RUWDGDQ�NDOGÕUPD\DFD÷Õ��ø.�P����E����

EHOLUWPLú� ROPDVÕ� NDUúÕVÕQGD�� EL]GH� � WHPVLO� \HWNLVLQLQ� KL]PHW� DNWLQH� GD\DQGÕ÷Õ�

J|U�ú�QH�NDWÕOÕ\RUX]��

��

�<DVD� NR\XFX�� LúYHUHQH� � \DNÕQ� ROPDODUÕ�� RQX� WHPVLO� HWPHVL� YH� GH� RQXQ�

J�YHQLQH� VDKLS� ROGXNODUÕ� G�ú�QFHVL\OH� Lú� YHUHQ� YHNLOOHULQLQ� ELU� NÕVPÕQÕ� Lú�

güYHQFHVLQLQ�GÕúÕQGD�WXWPDN�JHUH÷LQL�GX\PXúWXU
	 �

��øú�YHUHQL�WHPVLO�HGHFHN�NRQXPGD�

RODQ� YH� Lú\HULQH� � LúoL� DOPD� YH� oÕNDUPD� NRQXVXQGD� � \HWNL� VDKLEL� RODQ� LúYHUHQ��

YHNLOOHULQLQ�� ELU� EDNÕPD� LúYHUHQH� � ROGXNoD� \DNÕQ� YH� RQXQ�J�YHQLQH� VDKLS� ROGXNODUÕ�

G�ú�Q�O�UVH�� EX� J�YHQ� LOLúNLVL� oHUoHYHVLQGH� � J�YHQLQ� VDUVÕOGÕ÷Õ� GXUXPODUGD� Lú�

LOLúNLOHULQLQ��ELU�JHUHNoH�J|VWHUPHN�]RUXQGD�NDOPDNVÕ]ÕQ�GDKD�NROD\�VRQD�HUGLULOPHVL�

\ROXQXQ�DoÕN�ROPDVÕ�JHUHNLU
	�	 ��

��

øú� J�YHQFHVL� \|Q�QGHQ� LúYHUHQ� YHNLOL� NDYUDPÕ� LOH� 6HQGikalar Kanunu’ nun 

��PDGGHVLQGHNL� � LúYHUHQ�YHNLOL�NDYUDPÕ�D\QL\HW�J|VWHUPHNWHGLU
	 


��<asa koyucu tüm 

LúYHUHQ� YHNLOOHULQL� GH÷LO�� EHOLUOL� úDUWODUD� KDL]� LúYHUHQ� YHNLOOHULQL� NDSVDP� GÕúÕQGD�

WXWPXú��Lú�J�YHQFHVL�K�N�POHULQGHQ�\DUDUODQDPD\DFDN�RODQ�LúYHUHQ�YHNLOOHULQL�GH�LNL�

NDWHJRUL\H� D\ÕUPÕúWÕU��%XQODUGDQ� ELULQFLVL�� øúOHWPHQLQ� E�W�Q�Q�� VHYN� YH� LGDUH� HGHQ�

LúYHUHQ�YHNLOOHUL�YH�\DUGÕPFÕODUÕGÕU��øNLQFLVL�LVH��øú\HULQLQ�E�W�Q��VHYN�YH�LGDUH�HGHQ�
YH�LúoL\L�LúH�DOPD�YH�LúWHQ�oÕNDUWPD�\HWNLVL�RODQ�LúYHUHQ�YHNLOOHULGLU�����

�

D��øúOHWPHQLQ�%�W�Q�Q��6HYN�YH�øGDUH�(GHQ�øúYHUHQ�9HNLOOHUL�9H�<DUGÕPFÕODUÕ�
�

.DQXQ� NR\XFX� LúOHWPHQLQ� E�W�Q�Q�� VHYN� YH� LGDUH� HGHQ� LúYHUHQ� YHNLOOHUL� YH�

\DUGÕPFÕODUÕQÕ�Lú�J�YHQFHVL�NDSVDPÕ�GÕúÕQGD�EÕUDNPÕúWÕU�������VD\ÕOÕ�\DVD�G|QHPLQGH�

VDGHFH�LúOHWPHQLQ�E�W�Q�Q��VHYN�YH�LGDUH�HGHQ�LúYHUHQ�YHNLOOHUL�Lú�J�YHQFHVL�NDSVDPÕ�

GÕúÕQGD\GÕ�� EXQODUÕQ� \DUGÕPFÕODUÕ� LVH� J�YHQFH� K�N�POHULQGHQ� ID\GDODQDELOL\RUGX��

�����VD\ÕOÕ�\DVD�LOH�LúOHWPHQLQ�W�P�Q��\|QHWHQ�LúYHUHQ�YHNLOOHULQLQ�\DUGÕPFÕODUÕ�GD�Lú�

güvencesi hükümlerinin uyJXODPD�NDSVDPÕ�GÕúÕQD�oÕNDUWÕOPÕúWÕU��%XQD�J|UH�ELU�LúoLQLQ�

Lú� J�YHQFHVL� K�N�POHULQGHQ� ID\GDODQDELOPHVL� LoLQ�� LúOHWPHQLQ� E�W�Q�Q�� \|QHWHQ�

LúYHUHQ� YHNLOL� YH� \DUGÕPFÕVÕ� NRQXPXQGD� ROPDPDVÕ� JHUHNLU�� øúOHWPH� � WHN� Lú\HULQGHQ�

������������������������������ ������������������
���
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LEDUHW� RODELOHFH÷L� JLEL�� ELU� oRN� Lú\HULQL� GH� NDSVD\DELOLU
	 � ��%X� EDNÕPGDQ� KHU� Lú\HULQL�

GH÷LO�� VDGHFH� LúOHWPHQLQ� E�W�Q�Q�� \|QHWHQ� LúYHUHQ� YHNLOOHUL� Lú� J�YHQFHVL�

K�N�POHULQGHQ�\DUDUODQDPD\DFDNWÕU
	�� ��

�
3HUVRQHO� P�G�U�� �� EDQND� úXEH� P�G�U�� JLEL� NLPVHOHU� EX� NDSVDPGD�

GH÷HUOHQGLUPH� RODQD÷Õ� \RNWXU�� øúOHWPHQLQ� E�W�Q�Q�� VHYN� YH� LGDUH� HGHQ� LúYHUHQ�

YHNLOOHULQGHQ� PDNVDW�� JHQHO� P�G�U� YH� \DUGÕPFÕODUÕGÕU

  �� Genel müdür ve 

\DUGÕPFÕODUÕQÕQ� J�YHQFHGHQ� GÕúODQDELOPHVL� LoLQ� LúH� LúoL� DOÕS� oÕNDUPD� \HWNLOHULQLQ�

EXOXQPDVÕ� JHUHNPH]

 � �� 1LWHNLP�� <DUJÕWD\�� JHQHO� P�G�U�Q� Lú� J�YHQFHVLQGHQ�

\DUDUODQDPD\DFD÷ÕQÕ�� EX� QHGHQOH� LúH� LDGH� LVWHPLQLQ� GLQOHPH\HFH÷LQH� LOLúNLQ� \HUHO�

PDKNHPH�NDUDUÕQÕ�RQDPÕúWÕU

 � ���

�
E��øú\HULQLQ�%�W�Q��6HYN�9H�øGDUH�(GHQ�9H�øúoL\L�øúH�$OPD�9H�øúWHQ�dÕNDUWPD�
<HWNLVL�2ODQ�øúYHUHQ�9HNLOOHUL����

�
� øúOHWPHQLQ� E�W�Q�Q�� \|QHWPHPHNOH� ELUOLNWH� Lú\HULQLQ� E�W�Q�Q�� \|QHWHQ� YH�

LúoL\L� LúH� DOPD� YH� LúWHQ� oÕNDUWPD� \HWNLVL� EXOXQDQ� LúYHUHQ� YHNLOOHUL� GH� Lú� J�YHQFHVL�

hükümlerinden yararlanamazlar

 �

�� øú\HULQLQ�E�W�Q�Q��\|QHWHQ�YH� LúoL\L� LúH�DOPD�YH�

LúWHQ� oÕNDUWPD� \HWNLVL� EXOXQDQ� LúYHUHQ� YHNLOOHUL�� ����� VD\ÕOÕ� \DVD� LOH� Lú� J�YHQFHVL�

NDSVDPÕ�GÕúÕQD�oÕNDUWÕOPÕúWÕU�������VD\ÕOÕ�\DVD�G|QHPLQGH�LVH�EX�NRQXPGDNL�LúYHUHQ�

YHNLOOHUL��Lú�J�YHQFHVL�K�N�POHULQGHQ�ID\GDODQDELOL\RUGX���

�

� <DVD�� Lú\HULQLQ� E�W�Q�� VHYN� YH� LGDUH� HWPH� úDUWÕ� LOH� LúoL\L� LúH� DOPD� YH� LúWHQ�

oÕNDUWPD�\HWNLVLQH�VDKLS�ROPD�úDUWÕQÕ�ELUOLNWH�DUDPDNWDGÕU��<DVDQÕQ�DUDGÕ÷Õ� �úDUWODUÕQ�

DOWHUQDWLI� úDUWODU� ROPDGÕ÷Õ� �� DNVLQH� ELUOLNWH� DUDQDQ� úDUWODU� ROGX÷X� J|]� |Q�QGH�

EXOXQGXUXOGX÷XQGD�� Lú\HULQLQ� E�W�Q�Q�� LGDUH� HWPHNOH� ELUOLNWH� LúoL� DOPD� YH� oÕNDUPD�

\HWNLVL�EXOXQPD\DQ�YH\D��NHQGLOHULQH�LúoL�DOPD�YH�oÕNDUPD�\HWNLVL�YHULOPHNOH�ELUOLNWH�

Lú\HULQLQ� E�W�Q�Q�� LGDUH� HWPH\HQOHUGH� Lú� J�YHQFHVL� K�N�POHULQGHQ�

������������������������������ ������������������
���
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\DUDUODQDFDNODUGÕU

 �

�� <LQH� EX� \HWNLOHULQ� IHVLKWHQ� � |QFHNL� ELU� G|QHPGH� � D\QÕ� DQGD�

ELUOLNWH�YH\D�GH÷LúLN�]DPDQODUGD��D\UÕ�D\UÕ�EXOXQPDVÕ�J�YHQFHGHQ�\DUDUODQPD\D�HQJHO�

GH÷LOGLU

�� ��

������������������������������ ������������������
���
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�

�

,��*(d(56ø=�1('(1/(5�)(6ø+�<$6$./$5,�
�

$YUXSD�%LUOL÷LQH��\H�üONHOHULQ�KHPHQ�KHSVLQGH�EHOLUOL�GXUXPODUD�LOLúNLQ�IHVLK�

\DVDNODUÕ�YH�EHOLUOL�LúoL�JUXSODU�LoLQ�|]HO�IHVKH�NDUúÕ�NRUXPD�WDQÕPÕúWÕU��%XQODU�JHQHO�

RODUDN��LúoL�WHPVLOFL÷L�YH\D�VHQGLND�WHPVLOFLOL÷L�IDDOL\HWL��VHQGLNDO�IDDOL\HW�YH\D�\DVDO�

JUHYH�NDWÕOPD��ÕUN��UHQN��FLQVL\HW��PHGHQL�KDO��seksüel yönelim,�GLQ��SROLWLN�G�ú�QFH��

XOXVDO�YH�VRV\DO�RULMLQ�� Lú�J�YHQOL÷L�NXUXOODUÕQGD� WHPVLOFLOLN��KDPLOHOLN�YH\D�GR÷XP��

DVNHUOLN�|GHYLQLQ� LIDVÕ�QHGHQL\OH�KL]PHW�V|]OHúPHVLQLQ�IHVKLQLQ�\DVDNODQGÕ÷Õ�KDOOHUL�

LIDGH� HGHU� YH� LúYHUHQ� DQFDN� VRPXW� RODUDN� EHOLUWLOHQ� GXUXPODU� GÕúÕQGD� � ELU� QHGHQOH�

KL]PHW� V|]OHúPHVLQL� IHVKHGHELOLU

 	

�� ���� VD\ÕOÕ� ø/2� V|]OHúPHVLQGH� YH� 7�UN�

+XNXNXQGD� IHVLK�\DVDNODUÕQD�YH�EHOLUOL� LúoL�JUXSODUÕ� LoLQ�|]HO� IHVKH�NDUúÕ�NRUXPD\D�

LOLúNLQ�G�]HQOHPH�GH��$%¶\H��\H��ONHOHULQ�G�]HQOHPHOHUL\OH�JHQHO�RODUDN��SDUDOHOOLN�

göstermektedir.�

�
�øú� .DQXQXQ� ���0DGGHVLQLQ� ��IÕNUDVÕQGD� JHQHO� RODUDN� JHoHUOL� QHGHQOHULQ� QH�

ROGX÷X� EHOLUWLOGLNWHQ� VRQUD�� � D\QÕ� PDGGHQLQ� ��� IÕNUDVÕQGD� GD� özellikle fesih için 

JHoHUOL�ELU�VHEHS�WHúNLO�HWPH\HFHN�KDOOHU��ELU�EDúND�GH\LúOH�IHVLK�\DVDNODUÕ�YH\D�|]HO�

IHVKH�NDUúÕ�NRUXPD�KDOOHUL�VD\ÕOPÕúWÕU��<DSÕODQ�EX�G�]HQOHPH�ø/2�V|]OHúPHVL\OH�GH�

SDUDOHOGLU�� .DQXQGD� YH� ø/2� V|]OHúPHVLQGH� �P��� YH� ��� fesih için geçerli bir sebep 

WHúNLO�HWPH\HQ�KDOOHU�úXQODGÕU��

��

������������������������������ ������������������
���

 Gülsevil ALPAGUT, “.DUúÕODúWÕUPDOÕ�+XNXNWD� øúoLQLQ�)HVKH�.DUúÕ�.RUXQPDVÕ” , øNWLVDGL��6RV\DO�
YH� 8OXVODUDUDVÕ� +XNXNL� %R\XWX\OD� øúoLQLQ� )HVKH� .DUúÕ� .RUXQPDVÕ�� øú� +XNXNXQD� øLOúNLQ�
6RUXQODU������<ÕOÕ�7RSODQWÕVÕ��øVWDQEXO�%DURVX�<D\ÕQODUÕ��øVWDQEXO��������V������
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�� 6HQGLND� �\HOL÷L� YH\D� oDOÕúPD� VDDWOHUL� GÕúÕQGD� YH\D� LúYHUHQLQ� UÕ]DVÕ� LOH�

oDOÕúPD�VDDWOHUL�LoLQGH�VHQGLNDO�IDDOL\HWOHUH�NDWÕOPDN��

�

�� øú\HUL�VHQGLND�WHPVLOFLOL÷L�\DSPDN��

�

�� 0HY]XDWWDQ�YH\D�V|]OHúPHGHQ�GR÷DQ�KDNODUÕQÕ�WDNLS�LoLQ�LúYHUHQ�DOH\KLQH�

LGDUL�YH\D�DGOL�PDNDPODUD�EDúYXUPDN�YH\D�EX�KXVXVWD�EDúODWÕOPÕú�V�UHFH�

NDWÕOPDN��

�

�� ,UN�� UHQN�� FLQVL\HW�� PHGHQL� KDO�� DLOH� \�N�PO�O�NOHUL�� KDPLOHOLN�� GR÷XP��

GLQ��VL\DVL�J|U�ú�YH�EHQ]HUL�QHGHQOHU��

�

�� ��� �QF�� PDGGHGH� |QJ|U�OHQ� YH� NDGÕQ� LúoLOHULQ� oDOÕúWÕUÕOPDVÕQÕQ� \DVDN�

ROGX÷X�V�UHOHUGH�LúH�JHOPHPHN��

�

�� +DVWDOÕN�YH\D�ND]D�QHGHQL\OH����LQFL�PDGGHQLQ��,��QXPDUDOÕ�EHQGLQLQ��E��

DOW�EHQGLQGH�|QJ|U�OHQ�EHNOHPH�V�UHVLQGH�LúH�JHoLFL�GHYDPVÕ]OÕN��

�

DüzenlemedeQ�GH�DQODúÕODFD÷Õ��]HUH��Lú\HUL�VHQGLND�WHPVLOFLVL��VHQGLND��\HVL�

YH� NDGÕQ� LúoLOHU� IHVKH� NDUúÕ� |]HO� RODUDN� NRUXQPXú�� KDN� DUDPD� K�UUL\HWLQLQ�

NXOODQÕOPDVÕQD��KDVWDOÕN�YH\D�ND]D�QHGHQL\OH�JHoLFL�V�UHOL�GHYDPVÕ]OÕ÷D�YH�D\UÕPFÕOÕN�

KDOOHULQH� LOLúNLQ� IHVLKOHUGH� \DVDNODQPÕúWÕU�� <DVDQÕQ� Eu düzenlemeVL� NDUúÕVÕQGD�� Lú�

\DVDODUÕ�LOH�J�YHQFH�DOWÕQD�DOÕQDQ�ED]Õ�KDN�YH�|]J�UO�NOHU��IHVLK�LoLQ�JHoHUOL�ELU�VHEHS�

RODUDN� LúYHUHQFH� LOHri sürülemez

�


�� %X� KXVXV� PDGGH� JHUHNoHVLQGH� GH� DoÕNoD�

YXUJXODQPÕúWÕU��0DGGHQLQ�JHUHNoHVLQGH�D\QHQ�úX�LIDGH\H�\HU�YHULOPLúWLU��µ¶0DGGHGH�

D\UÕFD� |]HOOLNOH� IHVLK� LoLQ� JHoHUOL� VHEHS� ROXúWXUPD\DFDN� KXVXVODU� GD� WHN� WHN� YH�

D\UÕQWÕOÕ� ELU� ELoLPGH� VD\ÕOPÕúWÕU�� %|\OHFH� Lú� \DVDODUÕ� LOH� |]HOOLNOH� J�YHQFH� DOWÕQD�

DOÕQPÕú� RODQ� ED]Õ� KDN� YH� |]J�UO�NOHU� KLoELU� úHNLOGH� IHVLK� LoLQ� JHoHUOL� ELU� VHEHS�

ROXúWXUDPD\DFDNODUGÕU�� %X� NRQX� \RUXPD� \HU� YHUPH\HFHN bir biçimde hükme 

ED÷ODQPÕúWÕU’ ’ ���

�

������������������������������ ������������������
���

� $�1L]DPHWWLQ� $.$<�� .DGLU� $5,&,�� 7XQFD\� .$3/$1� YG��� øú� +XNXNX, Ankara: Seçkin, 2006, 
V������
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.XúNXVX]� EHOLUWLOHQ� IHVLK� \DVDNODUÕ� PDGGH� GH� VÕQÕUOÕ� RODUDN� VD\ÕOPDPÕúWÕU��

DNVLQH� VD\ÕODQODU örnek olup benzer nedenler� GH� Lú� J�YHQFHVL� \|Q�QGHQ�JHoHUOL� ELU�

IHVLK� QHGHQLQL� ROXúWXUPD]�� <DVD� LúoL\L� NRUX\DQ� KDNODUGDQ� HQ� |QHPOLOHULQL� VD\DUDN�

EXQODUÕQ�IHVLK�LoLQ�JHoHUOL�QHGHQ�WHúNLO�HWPHGLNOHULQL�NDEXO�HWPLúWLU

 � ��

�

� )HVLK� \DVDNODUÕ� YH\D� |]HO� IHVKH� NDUúÕ� NRUXPD�� JHQHO� IHVKH� NDUúÕ� NRUXPDGDQ�

IHVKLQ� JHoHUVL]OL÷L�� \DQL� Lú� LOLúNLVLQL� VRQD� HUGLUPHPHVL� LOH� D\UÕOÕU

 �

�� .DQXQGD�
gösterilen QHGHQOHU� KL]PHW� V|]OHúPHVLQLQ� LKEDU� |QHOL� WDQÕQDUDN� Ga olsa feshi için 

LúYHUHQH�LPNDQ�YHUPHGL÷LQGHQ��EX�QHGHQOHU�\D]ÕOÕ�IHVLK�ELOGLULPLQGH�\D]ÕOÕ�ROVD�YH\D�

EX� QHGHQOHUOH� IHVKH� JLGLOPLú� ROVD� GD� IHVLK� JHoHUOL� VD\ÕOPD\DFD÷ÕQGDQ� LúoLQLQ� LúH�

LDGHVLQH� NDUDU� YHULOHFHNWLU
�� �� $\UÕFD�� Eu hallerin  fesih için geçerli sebep 

VD\ÕODPD\DFD÷ÕQÕQ� � NDQXQGD� EHOLUWLOPHVL�� ���� 6D\ÕOÕ� 6|]OHúPH\H� X\JXQOX÷XQ� YH�

HVDVHQ� EDúND� ELU� VRQXFD� YDUÕODPD\DFD÷ÕQÕQ� GR÷UXODQPDVÕ� DQODPÕQGD� ROXS� EXQODUÕQ�

YDUOÕ÷ÕQD�GD\DOÕ�LúWHQ�oÕNDUPD�KDOOHULQGH��JHoHUVL]�VHEHSOH��\DSÕODQ�IHVKLQ��øú�.DQXQX�

YH� 6HQGLNDODU�.DQXQXQGDNL� KXNXNL� VRQXoODUÕQ� X\JXODQPDVÕQÕQ� V|]� NRQXVX� RODFD÷Õ�

NXúNXVX]GXU
��� ��$QFDN�� EX� � GXUXPXQGD�� IHVKLQ� NDQXQGD� VD\ÕODQ� QHGHQOHUGHQ� ELULQH�

GD\DQGÕ÷Õ�LOHUL�V�U�OG�÷��WDNWLUGH���LVSDW�\�N��\HU�GH÷LúWLUHFHN�YH��LúoL\H�JHoHFHNWLU����

�

,,��6g=/(ù0(1ø1�)(6+ø1'(�*(d(5/ø�1('(1/(5�
�

*HoHUOL� VHEHS� NDYUDPÕ�� NDQXQGD� WDQÕPODQPDPDNOD� ELUOLNWH� KDNOÕ� QHGHQ�

G�]H\LQH� XODúPD\DQ� YH� IDNDW� LúYHUHQL� \DSWÕ÷Õ� IHVLKWH� PDNXO� YH� PD]XU� J|VWHUHQ�

REMHNWLI�ELU�ROJXGXU
��� ��*HoHUOL� VHEHS�JHQLú�NDSVDPOÕ�ELU�NDYUDP�ROGX÷X� LoLQ�\DSÕODQ�

düzenleme ile söz konusu kavrDPD�REMHNWLI�|Oo�OHU�JHWLULOPH\H�oDOÕúÕOPÕú�YH�PDGGH�

JHUHNoHVLQGH�GH�EXQD�LOLúNLQ�ED]Õ�|UQHNOHU�YHULOPH\H�oDOÕúÕOPÕúWÕU��%XQD�J|UH��LúoLQLQ�

Lú�V|]OHúPHVLQL�IHVKHGHQ�LúYHUHQ��LúoLQLQ�\HWHUOLOL÷LQGHQ�YH\D�GDYUDQÕúODUÕQGDQ�\D�GD�

LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ� ND\QDNOÕ� VHEHSOHUGHQ� ELULQH� GD\DQPDN�

]RUXQGDGÕU�� øúoLQLQ� \HWHUOLOL÷LQGHQ� YH\D� GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� QHGHQOHULQ�

KDQJL� GXUXPODUGD� JHoHUOL� VHEHSOHUGHQ� VD\ÕODFD÷Õ� YH� KDQJL� GXUXPODUÕQ� LúOHWPHQLQ��

������������������������������ ������������������
���
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 GÜNAY, øú�KXNXNX�<HQL�øú�<DVDODUÕ��V���������

�d(/ø.��øú�+XNXNX�'HUVOHUL��V�������!�

�$.<øöø7�������6D\ÕOÕ�øú�.DQXQX�ùHUKL���V������



� ���

Lú\HULQLQ�YH\D� LúLQ�JHUHNOHULQGHQ�ND\QDNOÕ� VHEHSOHU�RODUDN�NDEXO�HGLOHFH÷L� LVH�DQFDN�

\DUJÕ�NDUDUODUÕ\OD�]DPDQ�LoLQGH�VRPXWODúDFDNWÕU���

�

$úD÷ÕGD�KDNOÕ�QHGHQOL�IHVLK�LOH�geçerli nedHQOL�IHVLK�D\UÕPÕQGD�GD�EHOLUWLOGL÷L�

üzere�� JHoHUOL� IHVLK� VHEHSOHUL�� GHUKDO� IHVLK� KDNNÕQÕ� G�]HQOH\HQ� PDGGHGH� EHOLUWLOHQ�

VHEHSOHU�NDGDU�D÷ÕU�ROPDPDNOD�ELUOLNWH��LúLQ�YH�Lú\HULQLQ�QRUPDO�\�U�\�ú�Q��ROXPVX]�

HWNLOH\HQ�VHEHSOHUGLU��%X�QHGHQOH�IHVKH�GD\DQDN�DOÕQDQ�ELU�VHEHELQ�JHoHUOL�ELU�IHVLK�

VHEHEL� RODUDN� GH÷HUOHQGLULOHELOPHVL� LoLQ�� LúoLQLQ� Lú� J|UPH� ERUFXQX� NHQGLVLQGHQ�

ND\QDNODQDQ� YH\D� Lú\HULQGHQ� ND\QDNODQDQ� VHEHSOHUOH� FLGGL� ELU� ELoLPGH� ROXPVX]�

HWNLOH\HQ�YH�Lú�J|UPH�ERUFXQX�JHUHNWL÷L�úHNLOGH�\HULQH�JHWLUPHVLQH�RODQDN�YHUPH\HQ�

ELU� VHEHS� ROPDVÕ� JHUHNLU�� $NVL� KDOGH� LúYHUHQLQ� IHVLKWH� GD\DQDN� RODUDN� J|VWHUGL÷L�

nedenin geçerli bir feVLK� QHGHQL� RODUDN� GH÷HUOHQGLUilmeyecektir. Geçerli nedenli 

IHVLKWH� LúYHUHQGHQ� EHNOHQHQ�� IHVKH� HQ� VRQ� oDUH� RODUDN� EDNPDVÕ� YH� V�UHNOL� RODUDN�

IHVLKWHQ� NDoÕQPD� RODQD÷ÕQÕQ� ROXS� ROPDGÕ÷ÕQÕ� DUDúWÕUPDVÕGÕU�� øúoLQLQ� \HWHUOLOL÷LQGHQ�

YH\D� GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� QHGHQOHU� LúoLQLQ� NLúLOL÷LQH� LOLúNLQ� JHoHUOL�

QHGHQOHUL�� LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ� ND\QDNOÕ� VHEHSOHU� LVH��

Lú\HULQH�LOLúNLQ�JHoHUOL�IHVLK�QHQOHULQL�ROXúWXUXU
"�#

��

�

$��øùdø<(�ø/øù.ø1�*(d(5/ø�)(6ø+�6(%(%/(5ø�
�

øúoLQLQ�\HWHUOLOL÷LQH�YH\D�GDYUDQÕúODUÕQD�LOLúNLQ�JHoHUOL�IHVLK�VHEHSOHUL� LúoLQLQ�

NLúLOL÷L�LOH�LOJLOL�RODQ�JHoHUOL�IHVLK�QHGHQOHULQL�ROXúWXUPDNWDGÕU��øúoLQLQ�\HWHUOLOL÷LQGHQ�

YH�GDYUDQÕúODUÕQGDQ�ND\QDNODQDQ�JHoHUOL�VHEHSOHU�GHUKDO�IHVLK�KDNNÕQÕ�G�]HQOH\HQ����

LQFL� PDGGHGH� EHOLUWLOHQOHULQ� GÕúÕQGD� NDODQ� YH� Lú\HUOHULQGH� LúLQ� J|U�OPHVLQL� |QHPOL�

ölçüde olumsuz etkileyen sebeplerdir.��øúoLQLQ�\HWHUVL]OL÷LQGHQ�YH\D�GDYUDQÕúODUÕQGDQ�

ND\QDNODQDQ��VHEHSOHU�DQFDN��Lú\HULQGH�ROXPVX]OXNODUD�\RO�DoPDVÕ�KDOLQGH�JHoHUOL�ELU�

VHEHSOHU� RODUDN� IHVKH� QHGHQ�RODELOLU
"�$ �� øúoLQLQ� VRV\DO� DoÕGDQ�ROXPVX]� ELU� GDYUDQÕúÕ��

WRSOXPVDO�YH�HWLN�DoÕGDQ�RQD\ODQPD\DFDN�ELU�WXWXPX�Lú\HULQGHNL��UHWLP�YH�Lú�LOLúNLVL�

sürecine herhangi bir olumsuz etki \DSPÕ\RUVD�JHoHUOL�ELU�IHVLK�VHEHEL�VD\ÕODPD]�
"�%

��
�

������������������������������ ������������������
���

� )DLN� $UVHYHQ�� ³<HQL� øú� .DQXQXQ� *HWLUGL÷L� %DúOÕFD� <HQLOLNOHULQ� 'H÷HUOHQGLULOPHVL´�� 0HUFHN��
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���øúoLQLQ�<HWHUVL]OL÷LQGHQ�.D\QDNODQDQ�*HoHUOL�)HVLK�1HGHQOHUL�
�

� øúoLQLQ� Lú� V�UHFLQGH� � J|]OHQHQ� SHUIRUPDQVÕ� LOH� LúLQ� VRQXFXQD� ED÷OÕ� |Oo�OHQ�

YHULPOLOL÷LQH� GD\DOÕ� RODUDN� \HWHUVL]� NDOGÕ÷ÕQÕQ� EHOLUOHQPHVL� KDOLQGH�� LúoLQLQ�

\HWHUVL]OL÷LQGHQ� � GR÷DQ� JHoHUOL� QHGHQOHUGHQ� V|]�HGLOLU
"�& �� ������6D\ÕOÕ�.DQXQXQ�����

PDGGHVLQGH� � LúoLQLQ� \HWHUVL]OL÷L� JHoHUOL� ELU� IHVLK� QHGHQL� RODUDN� |QJ|U�OP�úW�U��

<DVDGD� \HU� DODQ� µ¶LúoLQLQ� \HWHUVL]OL÷L¶¶� NDYUDPÕ� GDU� DQODPD� VDKLS� EXOXQPDNWD
"�' � YH��

NXUDO�RODUDN�GD�NXVXUD�GD\DQPDPDNWDGÕU��<HWHUVL]OLN�NDYUDPÕ\OD�DQODWÕOPDN�LVWHQHQ��

LúoLQLQ�úDKVL�\HWHQHN�YH�QLWHOLNOHULQLQ� Lú�görPH�ERUFXQX�\HWHUOL�ELU�úHNLOGH� LIDVÕ�LoLQ�

X\JXQ� ROPDPDVÕQÕ� LIDGH� HGHU�� %XUDGD� EHOLUOH\LFL� RODQ�� LúoLQLQ� \HWHQHNOHULQLQ� YH�

|]HOOLNOHULQLQ� Lú� V|]OHúPHVL\OH� �VWOHQGL÷L� � Lú� J|UPH� ERUFXQX� � \HULQH� JHWLUPHVLQL�

RODQDNVÕ]�NÕOPDVÕGÕU
"�" ��

�
���� 6D\ÕOÕ� ø/2� 6|]OHúPHVLQLQ� ��PDGGHVL�� LúoLQLQ� Lú� \DSPD� ERUFXQX� \HULQH�

JHWLUPH� \HWHQHN� YH\D� NDSDVLWHVLQGHNL� \HWHUVL]OL÷L� JHoHUOL� ELU� IHVLK� QHGHQL� RODUDN�

NDEXO�HWPHNWHGLU��%L]LP�KXNXNXPX]GD�GD�LúoLQLQ�\HWHUVL]OL÷L�JHoHUOL�ELU�IHVLK�VHEHEL�

ROarak kabul edilerek sö]OHúPHGHNL�G�]HQOHPH\OH�SDUDOHOOLN�VD÷ODQPÕúWÕU��<DVDGD�\HU�

DODQ� µ¶LúoLQLQ�\HWHUVL]OL÷L¶¶�NDYUDPÕ�GDU� DQODPD� VDKLS� EXOXQPDNWDGÕU
"�(

��<HWHUVL]OL÷H�

LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� Padde gerekçesinde� �� ‘’RUWDODPD� RODUDN� EHQ]HU� LúL�

görenlerGHQ� GDKD� D]� YHULPOL� oDOÕúPD�� J|VWHUGL÷L� QLWHOLNOHUGHQ� EHNOHQHQGHQ� GDKD�

G�ú�N� SHUIRUPDQVD� VDKLS� ROPD�� LúH� \R÷XQODúPDVÕQÕQ� JLGHUHN� D]DOPDVÕ�� LúH� \DWNÕQ�

ROPDPD�� |÷UHQPH� YH� NHQGLQL� \HWLúWLUPH�\HWHUVL]OL÷L�� VÕN� VÕN� KDVWDODQPD�� oDOÕúDPD]�

GXUXPD� JHWLUPHPHNOH� ELUOLNWH� LúLQL� JHUHNWL÷L� úHNLOGH� \DSPDVÕQÕ� GHYDPOÕ� RODUDN�

HWNLOH\HQ� KDVWDOÕN�� X\XP� \HWHUVL]OL÷L�� Lú\HULQGHQ� ND\QDNODQDQ� VHEHSOHUOH� \DSÕODFDN�

IHVLKOHUGH� HPHNOLOLN� \DúÕQD� JHOPLú� ROPD� KDOOHUL’ ’ � � RODUDN� VD\ÕOPÕú� YH� EHOLUWLOHQ� EX�

KDOOHUOH� \HWHUVL]OLN� � NDYUDPÕQÕQ içHUL÷LQH� ÕúÕN� WXWXOPD\D� oDOÕúÕOPÕúWÕU�� 1H� YDU� NL�

madde gerekçesinde verilen bu örneklerOH� GH� NDYUDPÕQ� LoHUL÷LQL� WDP� RODUDN�

QHWOHúWLUPH�RODQD÷Õ�EXOXQPDPDNWD��NDYUDPÕQ� LoHUL÷LQLQ�VRPXWODQGÕUÕOPDVÕ�GDKD�oRN�

\DUJÕ�NDUDUODUÕQD�YH�GRNWULQH�EÕUDNÕOPDNWDGÕU���

������������������������������ ������������������
)�*
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�

D��)L]LNVHO�\HWHUVL]OLN�
�

)L]LNVHO�\HWHUVL]OLN��KDVWDOÕN�\DúOÕOÕN�YH\D� �ND]D�JLEL�QHGHQOHUOH�RUWD\D�oÕNDQ��

YH� EDúODQJÕoWDNL� NRúXOODUD� J|UH� � LúoLQLQ� LúLQGH� oDOÕúWÕUÕOPDVÕQÕ� RODQDNVÕ]� NÕOPDVÕ�

\DQÕQGD�� EDúND� ELU� LúWH� GH� oDOÕúWÕUÕOPDVÕQÕ� RODQDNVÕ]� NÕOPDVÕ� KDOLQGH� Jeçerli fesih 

QHGHQL�ROXúWXUDQ�oDOÕúPD�J�F��HNVLNOL÷LGLU
(�- ��øúoLQLQ�IL]LNVHO�\HWHUVL]OL÷L�EDúOÕ�EDúÕQD��

JHoHUOL� ELU� QHGHQ� WHúNLO� HWPH]�� 6|]� NRQXVX� \HWHUVL]OL÷LQLQ� JHoHUOL� ELU� QHGHQ� WHúNLO�

edebilmesi için� Lú\HULQLQ� QRUPDO� LúOH\LúLQL� ER]PDVÕ� YH� Lú� J|UPH� ERUFXQX� JHUHNWL÷L�

úHNLOGH� \HULQH� JHWLULOPHVLQL� J�oOHúWLUPHVL� YH\D� RODQDNVÕ]� KDOH� JHWLUPHVL�

JHUHNLU
(�.

�<DúÕQ�LOHUOHPHVL\OH�ELUOLNWH��YHULPLQ�G�úPHVL�YH\D�LúoLQLQ�YHULPLQL�|QHPOL�

|Oo�GH�HWNLOH\HQ�KDVWDOÕNODU�EX�oHUoHYHGH�GH÷HUOHQGLULOHELOLU���

�

DD��6D÷OÕN�QHGHQL\OH�
�

0DNLQH�EDúÕQGD�oDOÕúDQ�LúoLQLQ�NROXQX�ND\EHWPHVL��KDVWDOÕ÷Õ�QHGHQL\OH�LúoLQLQ�

YHULPOLOL÷LQLQ� |QHPOL� |Oo�GH� D]DOPDVÕ� JLEL
(�/

� � KDVWDOÕN� YH\D� ND]D� KDOOHUL� GROD\ÕVÕ\OD�

LúoLQLQ�\HWHUVL]OL÷L kural olarak geçerli bir fesih nedenidir.�$QFDN�EX�GXUXPXQ�EDúOÕ�

EDúÕQD�JHoHUOL�ELU�IHVLK�VHEHEL�ROGX÷X�V|\OHQHPH]��+DVWDOÕN�GROD\ÕVÕ\OD�VÕN�DUDOÕNODUOD�

YH\D� X]XQFD� ELU� V�UH� LúH� JHOPHPHQLQ� JHoHUOL� QHGHQOH� IHVLK� KDNNÕQÕ� GR÷XUDELOPHVL�

LoLQ��Lú\HULQLQ�QRUPDO�LúOH\LúLQL�ER]PDVÕ�YH�LúLQ�JHUH÷L�JLEL�LIDVÕQD�HQJHO�WHúNLO�HWPHVL�

JHUHNLU��+DVWDOÕN�KHU�QH�NDGDU�LúYHUHQH�IHVLK�KDNNÕ�YHUHQ�ELU�GXUXP�LVH�GH��LúoLQLQ�NÕVD�

V�UHOL� ELU� KDVWDOÕ÷ÕQGD�� LúYHUHQLQ� KHPHQ� V|]OHúPH\L� IHVKHWPH� RODQD÷ÕQÕ� NDEO� HWPHN�

LúYHUHQLQ� J|]HWLP� ERUFXQD� X\JXQ� G�úPH\HFH÷L� JLEL�� Lú� KXNXNXQXQ� JHUHNOHULQL� GH�

X\JXQ�G�úPH]
(�# ��

�

øúYHUHQ�OHKLQH�KDNOÕ�QHGHQOH�IHVLK�KDNNÕQÕ�GR÷XUDQ�VD÷OÕN�VHEHSOHUL ile geçerli 

QHGHQOH� IHVLK� KDNNÕQÕ� GR÷XUDQ� VD÷OÕN� VHEHSOHULQL� ELUELUL\OH� NDUÕúWÕUPDPDN� JHUHNLU��

6D÷OÕN� VHEHSOHUL\OH� LúYHUHQ� OHKLQH� KDNOÕ� QHGHQOH� IHVLK� KDNNÕQÕQ� GR÷XPX� LoLQ� NXUDO�

RODUDN�LúoLQLQ�NXVXUOX�ROPDVÕ�JHUHNLU��%XQD�J|UH��LúoLQLQ�NHQGL�NDVWÕQGDQ�YH\D�GHUOL�

������������������������������ ������������������
,�0
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 SÜZEK,�øú�+XNXNX��V������,�2

�0XVWDID�$/3��øú�6|]OHúPHVLQLQ�'H÷LúWLULOPHVL��$QNDUD��ùHoNLQ���������V�������,�3
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WRSOX�ROPD\DQ�\DúD\ÕúÕQGDQ�\DKXW�LoNL\H�G�úN�QO�÷�QGHQ�GR÷DFDN�ELU�KDVWDOÕ÷D�YH\D�

VDNDWOÕ÷D�X÷UDPDVÕ�KDOLQGH��EX�VHEHSOH�GR÷DFDN�GHYDPVÕ]OÕ÷ÕQ�DUGÕ�DUGÕQD��o�Lú�J�Q��

YH\D� ELU� D\GD� EHú� Lú� J�Q�QGHQ� ID]OD� V�UPHVL� KDOLQGH� LúYHUHQ� OHKLQH� KDNOÕ� QHGHQOH�

IHVLK�KDNNÕ�GR÷PDNWDGÕU�ø.�P���,�D���*|U�OG�÷���]HUH�EXUDGD�LúoLQLQ�NXVXUX�\DQÕQ�

GD�� EX� QHGHQH� GD\DOÕ� GHYDPVÕ]OÕ÷ÕQ� DUGÕ� DUGÕQD� �o� Lú� J�Q�� YH\D� ELU� D\GD� EHú� Lú�

gününden fazla sürmesi gerekPHNWHGLU�� %X� úDUWODUÕQ� JHUoHNOHúPHVL� KDNOÕ� QHGHQOL�

IHVLK� KDNNÕQÕQ� GR÷XPX� LoLQ� \HWHUOL� VD\ÕOPDNWD�� EXQXQ� \DQÕQGD� Lú\HULQLQ� QRUPDO�

LúOH\LúLQLQ� ER]XOPDVÕ� YH� LúLQ� WDP� YH\D� JHUH÷L� JLEL� \DSÕOPDVÕQÕ� HQJHOOHPHVL� úDUWÕ�

DUDQPDPDNWDGÕU��

�

Geçerli bir fesih nedeni olarDN� VD÷OÕN� VHEHSOHULQGH� LVH�� NXUDO� RODUDN� LúoLQLQ�

NXVXUX� DUDQPDPDNWDGÕU�� %XUDGD� LúYHUHQ� OHKLQH� KDNOÕ� QHGHQOL� IHVLK� KDNNÕ� GR÷XUDQ�

KDOOHULQ�GÕúÕQGD�NDODQ�YH�LúoLQLQ�VRUXPOX�WXWXOPDPDVÕQD�NDUúÕQ�REMHNWLI�RODUDN�LúoLQLQ�

NHQGLVLQGHQ�ND\QDNODQDQ�YH� LúLQ�V�UG�U�OPesini engelleyen hallerde geçerli nedenli 

ELU� IHVLK� KDNNÕQÕQ� GR÷XPX� V|]� NRQXVX� ROPDNWDGÕU�� $QFDN� NXVXUX� ROPDVD� ELOH��

KDVWDOÕN�� ND]D�� GR÷XP�YH� JHEHOLN� JLEL� KDOOHUGH� LúoLQLQ� Lú\HULQGHNL� oDOÕúPD� V�UHVLQH�

J|UH����QFL�PDGGHGHNL�ELOGLULP�V�UHOHULQL�DOWÕ�KDIWD\Õ�DúDQ�ELU�úHNLOGH�LúH�JHOPHPHGH�

LúYHUHQ�OHKLQH�KDNOÕ�QHGHQH�GD\DOÕ�IHVLK�VHEHEL�RODUDN�|QJ|U�OP�úW�U�ø.�P����,��E���

øú�.DQXQXQ����PDGGHVLQLQ�I�IÕNUDVÕQGD�GD�JHoHUOL�QHGHQOH�IHVLK�KDNNÕQÕQ�GR÷XPX�GD�

D\QÕ�V�UH\H�ED÷ODQPÕúWÕU��%X�GXUXPGD�DQÕODQ�V�UHOHU�GROGXNWDQ�VRQUD� LúYHUHQ�V�UHOL�

IHVLK� \HULQH� KDNOÕ� QHGHQOH� � GHUKDO� IHVLK� KDNNÕQÕ� NXOODQPD\Õ� WHUFLK� HGHELOHFHNWLU
(�$

��

2\VD�EX�JLEL�GXUXPODUGD�LúoL\H�ELU�VRUXPOXOXN�\�NOHQHPH\HFH÷LQGHQ�KDVWDOÕN��ND]D��

GR÷XP�YH�JHEHOLN�JLEL�KDOOHUGH�GHYDPVÕ]��NDODELOPHN�EDNÕPÕQGDQ�EHOLrtilen sürelerin 

DúÕOPDVÕ�KDOLQGH��LúYHUHQLQ�JHoHUOL�QHGHQH�GD\DQDQ�IHVLK�KDNNÕQÕQ�GR÷GX÷XQX�NDEXO�

HWPHN�GR÷UX�ROXUGX
(�% ��

��

+DVWDOÕN�KDOL�JLEL�QHGHQOHUH�GD\DQÕODUDN�\DSÕODQ�IHVLKOHUGH�DPDo��EX�QHGHQOH�

LúoLQLQ� ELU� \DSWÕUÕPOD� NDUúÕODúPDVÕ� GH÷LO�� IDNDW� LúYHUHQL� JHOHFHNWH� EHNOHPHGL÷L�

\�NOHUGHQ�NRUXPDNWÕU
(�&

��+DVWDOÕ÷ÕQ�Lú�LOLúNLVLQH��]DUDU�YHUPHVL�YH�GROD\ÕVÕ\OD�ELU�IHVLK�

VHEHEL� ROPDVÕ�� LúoLQLQ� KDVWDOÕ÷ÕQGDQ� GH÷LO�� KDVWDOÕ÷Õ� VRQXFX� JHOHFHNWH� Lú\HULQGH�

������������������������������ ������������������
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EXOXQPD\ÕúÕQÕQ�� Lú\HULQH� YHUHFH÷L� ]DUDUODUGDQ� ND\QDNODQÕU
(�'

�� %X� QHGHQOH� \DSÕODQ�

IHVKLQ� JHoHUOLOLN� WDúÕ\DELOPHVL� LoLQ�� LúYHUHQLQ�� LúoLQLQ� LOHULGH� Lú� V|]OHúPHVLQLQ�

JHUHNOHULQL� WDP� YH\D� NÕVPHQ� LID� HGHPH\HFH÷LQL� YH� EX� GXUXPXQGD� Lú\HULQLQ� QRUPDO�

LúOH\LúLQL�ROXPVX]�\|QGH�HWNLOH\HFH÷LQL�YH�GH�NHQGLVL� DoÕVÕQGDQ�GD�]DUDUD� VHEHEL\HW�

YHUHFH÷LQL�LVSDWODPDVÕ�JHUHNLU���

� ����

EE��<DúOÕOÕN�YH\D�(PHNOLOLN�1HGHQL\OH�
�

<DúOÕOÕN�YH\D�HPHNOLOL÷H�KDN�ND]DQPÕú�ROPDNWD�EDúOÕ�EDúÕQD�JHoHUOL�ELU�IHVLK�

QHGHQL� GH÷LOGLU�� d�QN�� IHVKH� NDUúÕ� NRUXPDGD� �Lú� J�YHQFHVLQGH�� HVDV� RODQ�

ELUH\VHOOLNWLU
( " �� <HWHUVL]OL÷H� GD\DOÕ� GL÷HU geçerli fesih� QHGHQOHULQGH� ROGX÷X� JLEL��

\DúOÕOÕN� YH\D� HPHNOLOLN� KDOOHULQLQ� GH geçerli bir fesih sebebi olDUDN�

QLWHOHQGLULOHELOPHVL�için,�LúoLQLQ�\DúÕQÕQ�YH\D�HPHNOLOL÷H�KDN�ND]DQPÕú�ROPDVÕQÕQ��Lú�

V|]OHúPHVLQGHQ�ND\QDNODQDQ�Lú�J|UPH�ERUFXQX�\HULQH�JHWLUPHVLQL�HQJHOOHPHVL�YH�GH�

Lú\HULQLQ�QRUPDO�LúOH\LúLQGH�ROXPVX]ODUD�VHEHS�ROPDVÕ�JHUHNLU��

�

<DúOÕOÕN� YH\D� HPHNOLOL÷H� KDN�ND]DQPÕú� ROPD� KDOL� WHN� EDúÕQD� ELU� YHULPVL]OLN�

J|VWHUJHVL� GH÷LOGLU��8QXWXOPDPDOÕGÕU� NL� NLúLQLQ� NURQRORMLN� \DúÕ\OD� IL]LNVHO� \DúÕ� KHU�

zaman için paralellik göstermemekte,�NURQRORMLN�RODUDN�\DúOÕ�GL\H�QLWHOHQGLULOHFHN�ELU�

LúoLQLQ� LúLQL�JHUH÷L�JLEL�\DSDELOHFHN�IL]LNVHN�\HWHUOLOL÷H�GH�VDKLS�RODELOPHNWHGLU��%X�

QHGHQOH� LúoLQLQ�EHOLUOL� ELU� \DúD� JHOPLú� ROPDVÕ�� EDúOÕ� EDúÕQD� LúYHUHQH�JHoHUOL� QHGHQOL�

IHVLK� KDNNÕ� YHUPH]�� 1LWHNLP� <DUJÕWD\� �� HPHNOLOL÷LQ� JHoHUOL� ELU� IHVLK� QHGHQL�

ROPDGÕ÷ÕQÕ�� øú�.DQXQXQGD� Lú�V|]OHúPHVL�LOH�oDOÕúDQ�ELU�NLúL� LoLQ�ELU�oDOÕúPD�\DúÕ��VW�

VÕQÕUÕ�EHOLUOHQPHGL÷LQL��IHVKLQ� LúOHWPHQLQ��Lú\HULQLQ�YH� LúLQ�JHUHNOHULQGHQ�ELU�QHGHQH�

GD\DQPDGÕ÷Õ��LúoLQLQ�YHULPVL]OL÷LQLQ�GH�LOHUL�V�U�OPHPHVL�JHUHNoHVL\OH�\DSÕODQ�IHVKLQ�

JHoHUVL]OL÷LQH� NDUDU� YHUPLúWLU
(�(

�� %LU� EDúND� NDUDUÕQGD� LVH� <DUJÕWD\�� GDYDOÕ� .DPX�

.XUXOXúXQXQ� E�WoH� \HWHUVL]OL÷L�� LúoL� ID]ODOÕ÷Õ�� PDOL\HWOHULQ� \�NVHN� ROXúX� � JLEL��

HNRQRPLN� QHGHQOHUOH� ��� \DúÕQÕ� GROGXUPXú� YH� HPHNOLOLN� KDNNÕQÕ� ND]DQPÕú� LúoLOHULQ�

������������������������������ ������������������
,�+
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� ���

KL]PHW�DNLWOHULQL��W�P��ONH�oDSÕQGD�JHQHO�ELU�X\JXODPD�LOH�IHVKHWPHVLQL�YH�\HUOHULQH�

GH�\HQL�LúoLOHU�DOPDPDVÕQÕ�JHoHUOL�QHGHQOL�ELU�IHVLK�RODUDN�NDEXO�HWPLúWLU
.�-�-

���

�

*|U�OG�÷�� üzere�� NXUDO� RODUDN� LúoLQLQ� \DúOÕOÕ÷Õ� YH\D� \DúOÕOÕN� D\OÕ÷ÕQD� KDN�

ND]DQPDVÕ� � IHVKLQ� JHoHUOL� ROXS� ROPDGÕ÷Õ� QRNWDVÕQGD� ELU� DQODP� LIDGH� HWPHPHNWH��

JHoHUOL� ELU� IHVLK� QHGHQL� RODUDN� D\UÕFD� LúoLQLQ� IL]LNL� YH\D� PHVOHNL� YH\D� LúOHWPH�

JHUHNOHULQLQ�YDUOÕ÷Õ�JHUHNPHNWHGLU
.�-�.

��

�

E��0HVOHNL�<HWHUVL]OLN�
�

� øúoLQLQ�D\QÕ�YH\D�EHQ]HU�LúL�J|UHQ�LúoLOHUH�J|UH�GDKD�D]�YHULPOH�oDOÕúPDVÕ�KDOL��

LúYHUHQH� Lú� DNWLQL� JHoHUOL� QHGHQH� GD\DOÕ� RODUDN� IHVK� HWPH� KDNNÕ� YHULU�� %X� QHGHQOH�

LúoLQLQ�PHVOHNL�\HWHUVL]OL÷L�GH�NXUDO�RODUDN�JHoHUOL�QHGHQH�GD\DOÕ�ELU�IHVLK�VHEHELGLU��

øúoLQLQ� J|UG�÷�� LúLQ� JHUHNWLUGL÷L� H÷LWLPH�� GLSORPD\D� YH\D� EHOJH\H� VDKLS� ROPDVÕ�

\HWHUOL� GH÷LOGLU�� %XQXQ� \DQÕQGD� Lú� J|UPH� ERUFXQXQ� JHUH÷L� RODUDN� J|UG�÷�� LúLQ�

QLWHOLNOHULQH�X\JXQ�YHULPL�YH�SHUIRUPDQVÕ�GD�J|VWHUPHVL�JHUHNLU��øúoLQLQ�LúL�J|UPHVL�

LoLQ� ED]Õ� EHFHULOHUL� ]DPDQOD� � ND]DQPDVÕ� YH� NHQGLQL� JHOLúWLUPHVL� JHUHNLUNHQ�� LúoLQLQ�

EXQX� \DSDPD\DFDN� GXUXPGD� ROGX÷XQXQ� RUWD\D� oÕNPDVÕ� GD� \HWHUOLOLNWHQ� ND\QDNOÕ�

IHVLK�VHEHEL�ROXúWXUXU
.�-�/ ���øúoLQLQ�LúL� LoLQ�JHUHNOL�\DEDQFÕ�GLOH�KDNLP�ROPDPDVÕ�YH\D�

Lú\HULQGHNL� ELOJLVD\DU� SUR÷UDPÕQÕ� NXOODQPD\Õ� |÷UHQHPHPHVL� JLEL� KDOOHU�� EXQD�

örnektir�� $QFDN� LúYHUHQ� LúoL\L� LúH� DOÕUNHQ�� LúoLGH� LúLQ� JHUHNWLUGL÷L� NRúXOODUÕ� WHVSLW�

HWPHOL� YH� EXQD� J|UH� LúoL\L� LúH� DOPDOÕGÕU�� øúH� DOPD� DúDPDVÕQGD�� LúLQ� JHUHNWLUGL÷L�

NRúXOODUGDQ�ELU� YH\D� GDKD� ID]ODVÕQÕQ� LúoL� GH�PHYFXW�ROPDGÕ÷ÕQÕ� ELOHQ� YH� EX�KDOL\OH�

LúoL\L� LúH� DODQ� LúYHUHQ�� LOHUOH\HQ� DúDPDGD� EX� NRúXOODUÕQ� LúoLGH� EXOXQPDGÕ÷Õ�

gerekçesiyle Lú�V|]OHúPHVLQL�JHoHUOL�QHGHQH�GD\DOÕ�RODUDN�IHVKHGHPH]��

�

<DUJÕWD\�� LúoLQLQ� LúH� JLUGL÷L� WDULKWH� YH� GDKD� VRQUa düzenlenen hizmet 

V|]OHúPHOHULQGH�\DEDQFÕ�GLO�ELOPH�NRúXOXQXQ�ROPDPDVÕQD�NDUúÕQ��LúYHUHQLQ��VRQUD�NL�

DúDPDODUGD�� LúoLGH�EX�NRúXOXQ�EXOXQPDPDVÕ�QHGHQLQH�GD\DOÕ�IHVKLQLQ�geçersiz fesih 

RODFD÷ÕQÕ�NDUDUD�ED÷ODPÕúWÕU��<DUJÕWD\D�J|UH�µ¶�«VRPXW�ROD\GD��GDYDFÕQÕQ�LúH�JLUGL÷L�

������������������������������ ������������������
1 0�0
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WDULKWH� YH� GDKD� VRQUD� G�]HQOHQHQ� KL]PHW� V|]OHúPHOHULQGH� \DEDQFÕ� GLO� ELOPH�

NRúXOXQXQ�EXOXQPDGÕ÷Õ�DQODúÕOPDNWDGÕU��<DEDQFÕ�ILUPD�EDúWDQEHUL� LKUDFDWOD�X÷UDúDQ�

NXUXOXú� ROPDVÕQD� NDUúÕOÕN�� GDYDFÕGD� DUDGÕ÷Õ� |]HOOLNOHUL� WHVELW� HWPHGHQ� YH� |]HOOLNOH�

GDYDFÕQÕQ� \DEDQFÕ� GLO� ELOPHGL÷LQL� ELOHUHN� LúH� DOPÕú� YH� LKUDFDW� DVLVWDQOÕ÷ÕQD�

\�NVHOWPLúWLU�� 'DYDFÕQÕQ� Lú\HULQGHNL� EDúND� ELU� LúWH� oDOÕúDPD\DFD÷Õ� GD�

NDQÕWODQPDPÕúWÕU��%X�QHGHQOHUOH�GDYDQÕQ�NDEXO�QH�NDUDU�YHULOPHVL�JHUHNLUNHQ� UHGGL�

KDWDOÕGÕU‘’
.�-�#

��
�

øúoLQLQ� PHVOHNL� \HWHUVL]OL÷L�� JHQHOOLNOH� H÷LWLP�� PRWLYDV\RQ� YH� EHFHUL�

HNVLNOLNOHULQGHQ�� WHFU�EHVL]OLNWHQ� ND\QDNODQÕU
.�-�$

�� øúoL� EHOLUOL� LúL� J|UPH� NRQXVXQGD�

JHUHNOL�PHVOHNL�QLWHOLNOHUH�VDKLS�ROPDNOD�ELUOLNWH��JHUHNWL÷L�NDGDU�oDOÕúPÕ\RUVD�YH\D�

dinamizm, insiyatif kullanma, çaEXN� NDUDU� DOPD� YH� EHQ]HUL� NRQXODUGD� � HNVLNOLNOHU�

J|VWHUL\RUVD�PHVOHNL� \HWHUVL]OL÷H� GD\DQDQ� JHoHUOL� IHVLK� QHGHQOHUL� RUWD\D� oÕNDU�$\QÕ�

úHNLOGH�� LúoLQLQ� \DSWÕ÷Õ� � LúH� \DWNÕQ� ROPDPDVÕ�� PHVOHNL� X\XP� \HWHUVL]OL÷L�� LúH�

\R÷XQODúPDVÕQÕQ� YH� GLNNDWLQLQ� D]DOPDVÕ�� |÷UHQPH�YH� NHQGLQL� JHOLúWLUPH�JLEL� KDOOHU�

PHVOHNL� \HWHUVL]OL÷H�� GL÷HU� ELU� GH÷LúOH� YHULP� YH� SHUIRUPDQV� HNVLNOL÷LQH� GD\DQDQ�

geçerli fesih nedenleridir
.�-�%

���
�

%LU� PHVOH÷LQ� X\JXODQDELOPHVL� LoLQ� ]RUXQOX� RODQ� UHVPL� L]LQ� YH\D� OLVDQVÕQ�

NDOGÕUÕOPDVÕ� GD� PHVOHNL� \HWHUVL]OL÷H� LOLúNLQ� JHoHUOL� ELU� IHVLK� QHGHQLGLU�� gUQH÷LQ�

\DEDQFÕ� ELU� LúoLQLQ�oDOÕúPD� L]QLQLQ� � NDOGÕUÕOPDVÕ� YH\D� ELU� SLORWXQ� OLVDQVÕQ� V�UHVLQLQ�

X]DWÕOPDPDVÕ�JHoHUOL�ELU�IHVLK�QHGHQLGLU
.�-�&

����

�

F��<HWHUVL]OL÷LQ�GH÷HUOHQGLULOPHVL�
�

� øúoLQLQ�\HWHUVL]OL÷LQGHQ�NDVÕW��LúoLQLQ�D\QÕ�YH\D�EHQ]HU�LúL�J|UHQ�GL÷HU�LúoLOHUH�

J|UH� GDKD� D]� YHULPOH� oDOÕúPDVÕGÕU�� 9HULPOLOLN� LVH�� \DSÕODQ� LúLQ� HQ� L\L� YH� GR÷UX�

ELoLPGH�� HQ� D]� ND\QDN� W�NHWLPL� YH� HQ� G�ú�N� PDOL\HW� YH� HQ� D]� PDVUDIOD�

NDUúÕODQPDVÕGÕU�� øúoLQLQ�YHULPVL]OL÷L� ELU� fesih nedeni olarak geçeUOLOLN� WDúÕ\ÕS� NDEXO�

J|UPHVL� LoLQ� � YHULPOLOLN� DQDOL]OHULQLQ� LQDQGÕUÕFÕ� ELU� úHNLOGH� \DSÕOPDVÕ� YH� LúYHUHQFH��
������������������������������ ������������������
1 0�3
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LúoLQLQ� YHULPL� DUWÕUÕFÕ� |QOHPOHUH� EDúYXUXOGX÷X� KDOGH� LVWHQLOHQ� VRQXFXQ� DOÕQPDPDVÕ�

JHUHNLU
.�-�' �� øúoLQLQ� \HWHUVL]OL÷L� JHoHUOL� ELU� IHVLK� QHGHQL� ROXúWXUDELOmesi için, 

\HWHUVL]OL÷LQ� REMHNWLI� ELU� QLWHOL÷H� VDKLS� ROPDVÕ�� LúYHUHQLQ� |Q\DUJÕODUÕQÕ� YH� NLúLVHO�

WHUFLKOHULQL�GÕúODPDVÕ�JHUHNLU��%X�QHGHQOH�JHoHUOL�ELU�IHVLK�QHGHQL�RODUDN�\HWHUVL]OL÷LQ�

REMHNWLI� RODUDN� PHYFXW� ROGX÷XQXQ� NDEXOü�� � \HWHUVL]OL÷LQ� GÕúD� \DQVÕPDVÕQD� � YH�

GHQHWOHQHELOLU� ROPDVÕQD� ED÷OÕGÕU�� $NVL� KDOGH�� EHOLUOL� ELU� ROD\D� GD\DQPD\DQ�� VDGHFH�

LúYHUHQLQ�NDIDVÕQGDNL�ELU�QHGHQ�VXEMHNWLI�QLWHOLNWH�NDEXO�HGLOHFHNWLU
.�- "

��
�
� øúoLQLQ�ELOLQHQ�QLWHOLNOHULQGHQ�EHNOHQHQGHQ�GDKD�G�ú�N�SHUIRUPDQV�J|VWHUPHVL�

geçerli bir fesiK� QHGHQL� ROPDVÕ� NDUúÕVÕQGD�� SHUIRUPDQV� GH÷HUOHQGLUPHVLQLQ� KDQJL�

|Oo�WOHUH� J|UH� \DSÕODFD÷Õ� |QHP� WHúNLO� HWPHNWHGLU�� 3HUIRUPDQV� GH÷HUOHQGLUPH�� LúWHNL�

SHUIRUPDQVÕ� YH� JHOLúPH� SRWDQVL\HOL� DoÕVÕQGDQ� oDOÕúDQÕQ�� VLVWHPDWLN� RODUDN�

GH÷HUOHQGLULOPHVLGLU
.�-�(

�� dDOÕúDQÕQ� YHULPOLOL÷LQL� GH÷HUOHQGLUHELOPHN� LoLQ� |QFH�

oDOÕúDQÕQ� J|UHY� WDQÕPÕ� EHOLUOHQPHOL�� oDOÕúDQÕQ� |]HOOLN� YH� \HWHQHNOHUL� LOH� � LúH� X\JXQ�

ROPDVÕ�YH�oDOÕúDQÕQ�GH÷HUOHQGLULOPHVL�LoLQ�ELU�VWDQGDUGÕQ�EHOLUOHQPHVL�JHUHNLU
.�.�-

��
�

<DUJÕWD\� ELU� NDUDUÕQGD� LúoLQLQ� YHULPOLOL÷LQLQ� WHVSLWLQGH hangi ölçülerin göz 

|Q�Q�Q� GH� EXOXQGXUXOPDVÕ� JHUHNWL÷LQL� DoÕNODPÕúWÕU�� %XQD� NDUDUD�göre ’ ’ �'DYDFÕQÕQ�

YHULPOLOL÷LQLQ� WHVSLWL� WHNQLN� ELOLUNLúL� \ROX\OD� P�PN�QG�U�� dHOLúNLOL� WDQÕN�

DQODWÕPODUÕQD� J|UH� K�N�P�NXUXOPDVÕ� KDWDOÕGÕU��0DKNHPHFH�X]PDQ�ELOLUNLúL� \DUGÕPÕ�

LOH�Lú\HULQGH�NHúLI�\DSÕODUDN��\DSWÕUÕODQ�LúLQ�VWDQGDUWODUD�X\JXQ�ROXS�ROPDGÕ÷Õ��X\JXQ�

LVH� GDYDFÕQÕQ� PDNXO� ELU� V�UHoWH� D\QÕ� LúL� \DSDQ� GL÷HU� LúoLOHUH� J|UH� ELU� SHUIRUPDQV�

G�ú�NO�÷�� J|VWHULS� J|VWHUPHGL÷L�� E|\OH� ELU� SHUIRUPDQV� HNVLNOL÷L� YDUVD� EXQXQ� DUL]L�

PL�� \RNVD� V�UHNOL� PL� ROGX÷X� YH� EXQXQ� VRQXFXQGD� ELU� �UHWLP� G�ú�NO�÷�� PH\GDQD�

JHOLS� JHOPHGL÷L� VDSWDQPDOÕ�� EX� GXUXPODU� ���� PDGGH� LoHUL÷LQGH� GH÷HUOHQGLULOHUHN�

VRQXFXQD�J|UH�K�N�P�NXUXOPDOÕGÕU
.�.�.

’ ’ .��
�

������������������������������ ������������������
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� .DUDUGD� GD� YXUJXODQGÕ÷Õ� �]HUH�� \HWHUVL]OLN� QHGHQLQH� GD\DOÕ� IHVLK� LoLQ���

\HWHUVL]OL÷LQ�WHVSLWLQGH�REMHNWLI�|Oo�OHU�HVDV�DOÕQPDVÕ�YH�GH÷HUOHQGLUPHQLQ�GH�VD\GDP�

ELU� úHNLOGH� \DSÕOPDVÕ� JHUHNLU�� %X� KXVXVODU� GR÷UXOWXVXQGD� LúoLQLQ� \HWHUVL]OL÷L� WHVSLW�

HGLOGL÷LQGH��NHQGLVLQLQ�J|U�ú��DOÕQDUDN��IHVKLQ�VRQ�oDUH�ROPDVÕ�LONHVL�JHUH÷L�LúYHUHQFH�

\HWHUVL]OL÷LQ�JLGHULOPHVLQH�LOLúNLQ�EHOLUOL�oDOÕúPDODU�\DSÕOPDOÕGÕU��7�P�EXQODUD�NDUúÕQ�

LúoLQLQ� SHUIRUPDQVÕQGD� ELU� G�]HOPH� ROPDGÕ÷Õ� WDNWLUGH� LúYHUHQ�� LúoLQLQ� Lú� DNWLQL�

\HWHUVL]OLN� QHGHQLQH� GD\DOÕ� RODUDN� geçerli ELU� úHNLOGH� � IHVKH� HWPH� RODQD÷ÕQD� VDKLS�

RODFDNWÕU��

�

���øúoLQLQ�'DYUDQÕúODUÕQGDQ�.D\QDNOÕ�*HoHUOL�)HVLK�6HEHEOHUL�
�

'DYUDQÕúWDQ�ND\QDNOÕ�JHoHUOL�IHVLK�VHEHSOHUL�øú�.DQXQXQ����LQFL�PDGGHVLQGH�

düzenlenen derhal fesih için öngörülen sebepler �NDGDU�D÷ÕU�ROPDPDNOD�ELUOLNWH�LúLQ�

normal yür�\�ú�Q��YH�Lú\HULQGHNL�X\XPX�ROXPVX]�HWNLOH\HQ�GDYUDQÕúODUGÕU��%XQODUD�

örnek olarak,� � LúYHUHQH� ]DUDU� YHUPHN� \D� GD� ]DUDUÕQ� WHNUDUÕ� WHGLUJLQOL÷LQL� \DUDWPDN��

Lú\HULQGH� UDKDWVÕ]OÕN� \DUDWDFDN� úHNLOGH� oDOÕúPD� DUNDGDúODUÕQGDQ� ERUo� SDUD� LVWHPHN��

DUNDGDúODUÕQÕ� LúYHUHQH� NDUúÕ� NÕúNÕUWPDN�� LúLQL� X\DUÕODUD� UD÷PHQ� HNVLN�� N|W�� YH\D�

\HWHUVL]� RODUDN� \HULQH� JHWLUPHN�� Lú\HULQGH� Lú� DNÕúÕQÕ� YH� Lú� RUWDPÕQÕ� ROXPVX]�

HWNLOH\HFHN� ELU� ELoLPGH� GL÷HU� NLúLOHUOH� LOLúNLOHUH� JLUPHN�� LúLQ� DNÕúÕQÕ� GXUGXUDFDN�

úHNLOGH�X]XQ�WHOHIRQ�J|U�úPHOHUL�\DSPDN��VÕN�VÕN� LúH�JHo�JHOPHN�YH� LúLQL�DNVDWDUDN�

Lú\HULQGH� GRODúPDN�� DPLUOHUL� YH\D� Lú� DUNDGDúODUÕ� LOH� FLGGL� JHoLPVL]OLN� J|VWHUPHN��

VÕNoD� YH� JHUHNVL]� \HUH� WDUWÕúPD\D� JLULúPHN� JLEL� KDOOHU� YHULOHELOLU� Önemle 

YXUJXODQPDOÕGÕU�NL¶¶LúoLQLQ�GDYUDQÕúODUÕQGDQ�ND\QDNODQDQ�QHGHQOHU¶¶�DQFDN�Lú\HULQGH�

ROXPVX]OXNODUD�\RO�DoPDVÕ�KDOLQGH�JHoHUOL�VHEHSOHU�RODUDN�IHVKH�QHGHQ�RODELOLU
.�.�/ ���

�

%XUDGD�Lú�J|UPH�ERUFXQXQ�\HULQH�JHWLULOPHPHVL��X\DUÕ�LOH�JHoLúWLULOHPH\HFHN�

|Oo�GH�KDILIH�DOÕQPD\DQ��IDNDW�KDNOÕ�QHGHQOH�GHUKDO�IHVLK�\ROXQD�JLGLOPHVLQL�GH�KDNOÕ�

NÕODFDN� |Oo�GH� D÷ÕU� ROPD\DQ� ELU� V|]OHúPH\H� D\NÕUÕOÕN� ROXúWXUXU
.�.�#

�� 'DYUDQÕúWDQ�

ND\QDNOÕ� JHoHUOL� IHVLK� VHEHSOHULQGH�� \HWHUVL]OLN� QHGHQLQGHQ� ND\QDNOÕ� JHoHUOL� IHVLK�

QHGHQOHULQLQ� DNVLQH�� LúoLQLQ� NXVXUX� DUDQÕU�� øúoLQLQ� LUDGHVL� GÕúÕQGD� JHUoHNOHúHQ�

QHGHQOHU��GDYUDQÕúWDQ�ND\QDNOÕ�IHVKH�RODQDN�YHUPH]��

������������������������������ ������������������
1�1 2

 UÇUM,a.g.e,s.140�1�1 3
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� ���

�

.DQXQ� NR\XFX� GDYUDQÕúWDQ� ND\QDNOÕ� QHGHQOHULQ� GH� JHoHUOL� ELU� IHVLK� VHEHEL�

RODELOHFH÷LQL� EHOLUWPLú� YH� NDYUDPÕQ� DQODúÕOPDVÕ� LoLQ� PDGGH� JHUHNoHVLQGH� |UQHNOHU�

YHUPLúWLU�� *HUHNoHGH� YHULOHQ� |UQHNOHU� W�NHWLFL� ELU� biçimde sayÕOPDPÕú� YH� EHQ]HU�

KDOOHULQGH� GDYUDQÕúWDQ� ND\QDNOÕ� IHVLK� QHGHQL� RODELOHFH÷LQL� EHOLUWPLúWLU�� .DOGÕ� NL��

çDOÕúPD� \DúDPÕQGD� PH\GDQD� JHOHELOHFHN� W�P� JHoHUOL� IHVLK� QHGHQOHULQL� VLVWHPDWL]H�

HWPHN� YH� W�NHWPHN� P�PN�Q� � GH÷LOGLU
.�.�$

. Tüm somut durumlaUÕ� |QJ|UPHQLQ�

RODQDNVÕ]OÕ÷Õ�NDUúÕVÕQGD��geçersizlik QHGHQOHULQLQ�WHN�WHN�VD\ÕOPDVÕ�GR÷UXGD�GH÷LOGLU��

d�QN�� \DúDPÕQ� GR÷DO� DNÕúÕ� LoLQGH� KHU� ]DPDQ� � \HQL� GXUXPODU� RUWD\D� oÕNDELOLU� YH�

EXQODU�� NRúXOODU� ROXúWX÷XQGD� JHoHUOL� ELU� IHVLK� LoLQ� QHGHQ� VD\ÕODELOLU
.�.�%

��'DYUDQÕúWDQ�

ND\QDNOÕ� IHVLK� QHGHQOHULQLQ� QHOHU� RODELOHFH÷LQH� ÕúÕN� WXWPDN� DoÕVÕQGDQ�� NDQXQ�

gerekçesinden verilen� YH� X\JXODPDGD� GD� VÕNOÕNOD� NDUúÕODúÕODELOHFHN� � WLSLN�

VD\ÕODELOHFHN�QLWHOLNWHNL�ED]Õ�|UQHNOHU�DúD÷ÕGD�DoÕNODQPD\D�oDOÕúÕODFDNWÕU�

�
D��'DYUDQÕúWDQ�.D\QDNOÕ�*HoHUOL�)HVLK�1HGHQOHULQH�øOLúNLQ�7LSLN�6D\ÕODELOHFHN�
%D]Õ�gUQHNOHU�
�
DD��øúLQL�8\DUÕODUD�5D÷PHQ�(NVLN��.|W��9H\D�<HWHUVL]�2ODUDN�<HULQH�*HWLUPH�
�

øúoLQLQ� \DSPDNOD� |GHYOL� EXOXQGX÷X� J|UHYOHUL� NHQGLVLQH� KDWÕUODWÕOGÕ÷Õ� KDOGH�

\DSPDPDNWD� ÕVUDU� HWPHVL�� LúYHUHQH� KDNOÕ� QHGHQOH� IHVLK� RODQD÷Õ� YHUPHNWHGLU� �ø.�

���,,�K��� øúoLQLQ� � LúLQL� X\DUÕODUD� UD÷PHQ� HNVLN�� N|W�� YH\D� \HWHUVL]� RODUDN� \HULQH�

JHWLUPHVL� LVH� LúYHUHQH�JHoHUOL� QHGHQOH� IHVLK�RODQD÷Õ�YHUPHNWHGLU��%LU�EDúND�GH\LúOH��

LúoL�X\DUÕOPDVÕQD�UD÷PHQ��ÕVUDUOÕ�ELU�ELoLPGH�J|UHYLQL�KLo�\HULQH�JHWLUPHPLúVH�LúYHUHQ�

KDNOÕ�QHGHQOH�GHUKDO� �IHVLK�KDNNÕQÕ��úD\HW�LúoL�X\DUÕODUD�UD÷PHQ�J|UHYLQL�JHUH÷L�JLEL�

\HULQH�JHWLUPH]VH�JHoHUOL�QHGHQOH�IHVLK�KDNNÕQÕ�NXOODQDELOHFHNWLU���

�

<DUJÕWD\�� J�YHQOLN� J|UHYOLVL� � RODUDN� oDOÕúDQ� LúoLQLQ� J|UHY� \HULQL� WHUN� HGLS�

SHUVRQHO� RGDVÕQGD� WHOHYL]\RQ� VH\UHWPHVL�� LúYHUHQLQ� YHUGL÷L� J|UHYL� \DSPDPDVÕQÕ� YH�

Lú\HULQL�NRUXPDVÕ]�EÕUDNPDVÕQÕ�QHGHQL\OH�geçerli bir fesih VHEHEL�RODUDN�J|UP�úW�U
.�.�&

���

������������������������������ ������������������
1�1 4

 SÜZEK��øú�+XNXNX���V�����1�1 5
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D�J�H���V�������



� ���

%LU�EDúND�NDUDUÕQGD�LVH�<DUJÕWD\��NHQGLVLQH�H÷LWLP�VHPLQHUL�YHUPH�J|UHYL�YHULOHQ��YH�

EX� NRQXGD� X\DUÕODQ� � LúoLQLQ� VHPLQHUGHQ� LNL� J�Q� |QFH� � UDSRU� DOPDVÕQÕ� YH� UDSRUX�

LúYHUHQH� ELOGLUPH\HUHN� LúYHUHQLQ� VHPLQHU� NRQXVXQGD� WHGELU� DOPDVÕQÕ� HQJHOOHPHVLQL�

JHoHUOL�ELU�IHVLK�VHEHEL�RODUDN�J|UP�úW�U
.�.�'

����
�

EE��øúYHUHQLQ�0DOÕQD�=DUDU�9HUPH�
�

øúoLQLQ� NHQGL� LVWH÷L� YH\D� VDYVDPDVÕ� \�]�QGHQ� LúLQ� J�YHQOL÷LQL� WHKOLNH\H�

G�ú�UPHVL��Lú\HULQLQ�PDOÕ�RODQ�YH\D�PDOÕ�ROPD\ÕS�GD�HOL�DOWÕQGD�EXOXQDQ�PDNLQHOHUL��

WHVLVDWÕ�YH\D�EDúND�Hú\D�YH�PDGGHOHUL�RWX]�J�QO�N��FUHWLQLQ�WXWDUÕ\OD�|GH\HPH\HFHN�

GHUHFHGH�KDVDUD�YH�ND\ED�X÷UDWPDVÕ�LúYHUHQ�LoLQ�KDNOÕ�QHGHQOL�GHUKDO�IHVLK�QHGHQLGLU�

�ø.�P����,,��Õ���9HULOHQ�]DUDUGD�GHUKDO�IHVLK�KDNNÕQD�RODQDN�YHUPHVL�LoLQ�DOÕQDQ�|Oo��

LúoLQLQ�RWX]�J�QO�N��FUHW�WXWDUÕGÕU���%XQD�J|UH�LúoLQLQ�LúYHUHQLQ�PDOÕQD�YHUGL÷L�]DUDU�

otuz günlük ücret WXWDUÕQGDQ�D]�LVH�LúoLQLQ�EX�GDYUDQÕúÕ��LúYHUHQH�GHUKDO�IHVLK�KDNNÕQÕ�

NXOODQPD�RODQD÷ÕQÕ�GH÷LO��IDNDW�JHoHUOL�QHGHQOH�IHVLK�RODQD÷ÕQÕ�YHUHFHNWLU��

�

FF��øúYHUHQ�$OH\KLQH�6|]OHU�6DUI�(WPHVL�
�

øúoLQLQ�� LúYHUHQ� \DKXW� EXQODUÕQ� DLOH� �\HOHULQGHQ� ELULQLQ� úHUHI� YH� QDPXVXQD�

GRNXQDFDN� V|]OHU� VDUIHWPHVL�YH\D�GDYUDQÕúODUGD�EXOXQPDVÕ��\DKXW� LúYHUHQ�KDNNÕQGD�

úHUHI�YH�KD\VL\HW�NÕUÕFÕ�DVÕOVÕ]� LKEDU�YH� LVQDGODUGD�EXOXQPDVÕ� LúYHUHQH�KDNOÕ�QHGHQH�

GD\DOÕ�GHUKDO�IHVLK�RODQD÷Õ�YHUPHNWHGLU��ø.�P����,,�E���ùD\HW�LúoLQLQ�LúYHUHQ�DOH\KLQH��

VDUI� HWWL÷L� V|]OHU� EX� D÷ÕUOÕNWD� ROPDPDNOD� ELUOLNWH� �� Lú\HULQLQ� QRUPDO� \�U�\�ú�Q��

ROXPVX]� \|QGH� HWNLOL\RU� YH� � EX� QHGHQOH� LúYHUHQGHQ� PDNXO� G�]H\GH� Lú� LOLúNLVLQLQ�

sürdürmesi bekleneme]VH� JHoHUOL� ELU� IHVLK� QHGHQLQLQ� YDUOÕ÷ÕQÕQ� NDEXO�� JHUHNLU��

$QFDN� KDNDUHW� G�]H\LQH� YDUPD\DQ�� LúLQ� \�U�W�P�QH� G|Q�N� HOHúWLUL� QLWHOL÷LQGHNL�

V|]OHU�JHoHUOL�ELU�IHVLK�QHGHQL�ROXúWXUPD]��

�

1LWHNLP� <DUJÕWD\¶D� J|UH�� VDWÕQ� DOPD� P�G�U�� RODQ� LúoLQLQ� WRSODQWÕGD� JHQHO�

P�G�UH� NDUúÕ� V|\OHGL÷L� V|]OHULQ� KDNDUHW� YH\D� VD\JÕVÕ]OÕN� QLWHOL÷LQGH� ROPDPDVÕ��

������������������������������ ������������������
1�1 +

 Yrg.9.HD 04.03.2004 Tarih ve E. 2004/1389, K. 2004/4190, (ÇANKAYA� GÜNAY��*g.7$ù��
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NXUXPXQ�LúOH\Lú�YH�LúOHULQ�\�U�\�ú�WDU]ÕQD�LOLúNLQ�HOHúWLUL�QLWHOL÷LQGH�ROPDVÕ�IHVLK�LoLQ�

geçerli ELU�QHGHQ�WHúNLO�HWPH]
.�.�"

���

�

GG��$UNDGDúODUÕQÕ�øúYHUHQH�.DUúÕ�.ÕúNÕUWPDN�
�

����� VD\ÕOÕ� \DVDQÕQ� ��¶LQFL� PDGGHVL� LúYHUHQH�� NDQXQ� GÕúÕ� JUHY� \DSÕOPDVÕQD�

NDWÕODQ, böyle bir� JUHYLQ� \DSÕOPDVÕQÕ� WHúYLN� HGHQ� YH\D� E|\OH� ELU� JUHYH� NDWÕOPD\D�

YH\DKXW� GHYDPD� WHúYLN� HGHQ� LúoLOHULQ� KL]PHW� DNLWOHULQL�� IHVKLQ� LKEDUÕQD� O�]XP�

ROPDGDQ�YH�KHUKDQJL�ELU�WD]PLQDW�|GHPH\H�PHFEXU�EXOXQPDNVÕ]ÕQ�IHVKHWPH�RODQD÷Õ�

YHUPLúWLU�� øúoLQLQ� GL÷HU� LúoLOHUL� NÕúNÕUWPDVÕ� KDOL� JHoHUOL� ELU� IHVLK� QHGHQL� RODELOPHVL�

LoLQ��H\OHPLQ�NDQXQ�GÕúÕ�JUHY�RODUDN�QLWHOHQGLULOHPHPHVL�YH�DQÕODQ�\DVD�PDGGHVLQGH�

EHOLUWLOHQ�KDOOHU�NDGDU�GD�D÷ÕU�ROPDPDVÕ�JHUHNLU��7ø6*/.�P������<DUJÕWD\��Lú�ELWLPL�

Lú\HULQGH�Lú\HULQL�WHUN�HWPH\HUHN��Lú�V|]OHúPHVL�IHVKHGLOHQ��WDúHURQ�LúoLOHUL�LOH��ELUOLNWH�

Lú� DUNDGDúODUÕQÕ� LúYHUHQH� NDUúÕ� NÕúNÕUWDQ� LúoLQLQ� H\OHPLQLQ� \DVD� GÕúÕ� JUHY� RODUDN�

QLWHOHQGLULOPHPHVLQL� \HULQGH� EXOPXú� YH� LúoLQLQ� � EX� GDYUDQÕúÕQÕ� GD geçerli bir fesih 

QHGHQL�RODUDN�J|UP�úW�U
.�.�(

���
�

HH��'HYDPVÕ]OÕN��*Ho�*HOPHN�9H��*HUHNHQ�$ODNDQÕQ�*|VWHULOPHPHVL�
�

øúoLQLQ� LúYHUHQGHQ�L]LQ�DOPDNVÕ]ÕQ�YH\D�KDNOÕ�ELU�VHEHEH�GD\DQPDNVÕ]ÕQ�DUGÕ�

DUGÕQD� LNL� LúJ�Q��YH\D�ELU�D\� LoLQGH� LNL�GHID�KHUKDQJL�ELU� WDWLO� J�Q�QGHQ� VRQUDNL� Lú�

günü, yahut bir ayda üç iúJ�Q�� LúLQH� GHYDP�HWPHPHVL� LúYHUHQH� KDNOÕ� QHGHQ� GD\DOÕ�

GHUKDO� IHVLK� KDNNÕ� YHUPHNWHGLU� �ø.� P����,,�J��� øúoLQLQ� EX� V�UHOHUH� XODúPD\DQ�

GHYDPVÕ]OÕNODUÕ� LVH� Lú\HULQGHNL� X\XPX� YH\D� LúLQ� QRUPDO� LúOH\LúLQL� ER]PDVÕ� KDOLQGH�

JHoHUOL�ELU�IHVLK�VHEHEL�ROXúWXUPNDWDGÕU��

�

øúoLQLQ� LúH� VÕNOÕNOD geç gelmesi,� \LQH� LúYHUHQGHQ� L]LQ� DOPDNVÕ]ÕQ� VÕNOÕNOD�

V�UHVLQGHQ�|QFH�LúWHQ�D\UÕOPDVÕ�GD�JHoHUOL�ELU�IHVLK�VHEHEL�ROXúWXUXU��$QFDN�KDNOÕ�ELU�

PD]HUHWH� GD\DOÕ� RODUDN� LúoLQLQ� LúH� JHOPHPHVL� YH\D� JHo� JHOPHVL� JHoHUOL� ELU� QHGHQOH�

IHVKH�RODQDN�YHUPH]��

������������������������������ ������������������
1�1 )

�<UJ���+'������������7DULK��(�������������.��������41 (ÇANKAYA� GÜNAY��*g.7$ù��D�J�H�
��V�������1�1 ,

 Yrg. 9HD 31.01.2005 Tarih ve E. 2004/31609 , K. 2005/2521(ÇANKAYA� GÜNAY��*g.7$ù��
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�

<DUJÕWD\¶D�ELU�NDUDUÕQGD���\HGL�D\�LNL�J�QO�N�oDOÕúPD�V�UHVL�LoHULVLQGH��DOWÕ�Lú�

J�Q�� LúH� JHOPH\HQ�� ELU� J�Q� LúH� JHo� JHOGL÷L� LoLQ� KDNNÕQGD� WXWDQDN� WXWXODQ��PLVDILUL�

JHOHFH÷L�YH�|]HO�QHGHQOHUOH��o�Lú�J�Q���FUHWVL]�L]LQ�WDOHS�HGHQ�YH�DODQ��VHYNOL�RODUDN�

D\UÕOGÕ÷ÕQGD� GRNWRUD� D\QÕ� J�Q� JLWPH\LS� HUWHVL� J�Q� JLGHQ� LúoLQLQ� EX� GDYUDQÕúÕQÕQ�

JHoHUOL�ELU�QHGHQ�WHúNLO�HWWL÷LQL�EHOLUWPLúWLU
.�/�-

�����
�
'L÷HU� \DQGDQ�� Lú\HULQGH� Lú� DNÕúÕQÕ� YH� Lú� RUWDPÕQÕ� ROXPVX]� HWNLOH\HFHN� ELU�

ELoLPGH�GL÷HU�NLúLOHUOH�LOLúNLOHUH�JLUPHN��LúLQ�DNÕúÕQÕ�GXUGXUDFDN�úHNLOGH�X]XQ�WHOHIRQ�

J|U�úPHOHUL� \DSPDN� YH� LúLQL� DNVDWDFDN� úHNLOGH� � Lú\HULQGH� GRODúPDN� JLEL� �� LúoLQLQ�

Lú\HULQGH� V�UHNOLOLN� ND]DQDQ� YH� LúH� RODQ� LOJLVLQLQ� YH� VRUXPOXOXN� GX\JXVXQXQ�

\HWHUVL]OL÷LQL�J|VWHUHQ�GDYUDQÕúODUÕ�GD�JHoHUOL�IHVKH�QHGHQ�RODELOLU
.�/�.

���
�
II��øúoLQLQ�*HoLPVL]OL÷L�
�

øúoLQLQ�� LúYHUHQH� \DKXW� RQXQ� DLOHVL� �\HOHULQGHQ�ELULQH� \DKXW� LúYHUHQLQ� EDúND�

LúoLVLQH� VDWDúPDVÕ�� Lú\HULQH� VDUKRú� YH\D� X\XúWXUXFX� PDGGH� DODUDN� JHOPHVL� YH�

Lú\HULQGH� DONROO�� LoNL� YH\D� X\XúWXUXFX� PDGGH� NXOODQPDVÕ� LúYHUHQH� KDNOÕ� QHGHQOH�

GHUKDO� IHVLK� RODQD÷Õ� YHULU� �ø.�P�� ���,,�G���%XQD�NDUúÕOÕN� ELU� VDWDúPD�GL÷HU� GH\LPOH�

G|YPH� YH\D� KDNDUHW� V|]� NRQXVX� ROPDNVÕ]ÕQ� LúoLQLQ�� \DVDQÕQ� JHUHNoHVLQGH� GH�

EHOLUWLOGL÷L�JLEL� µ¶DPLUOHUL�YH\D� Lú�DUNDGDúODUÕ� LOH�FLGGL�JHoLPVL]OLN�J|VWHUPHN�� VÕNoD�

YH\D�JHUHNVL]�\HUH�WDUWÕúPD\D�JLUPHN�JLEL¶¶�GDYUDQÕúODUGD�EXOXQPDVÕ�JHoHUOL�ELU�IHVKH�

GD\DQDN�ROXúWXUXU
.�/�/

���
�

<DUJÕWD\¶D�J|UH��Lú\HULQGH�VDWÕú�HODPDQÕ�RODUDN�oDOÕúDQ�LúoLQLQ�Lú\HULQLQ�DPLUL�

RODQ� VDWÕú� P�G�U�QH� µ¶� 6HQ� EHQLP� oRFX÷XP� \DúÕQGDVÕQ�� EDQD müdürlük mü 

\DSÕ\RUVXQ�¶� úHNOLQGH� V|]OHU� VDUI� HWPHVL�� HOLQL� P�G�UH� GR÷UX� VDOODPDVÕQD� NDUúÕQ�

LVDEHW�HWWLUHPHPHVL�QHGHQL\OH��GDUS�H\OHPLQL�JHUoHNOHúWLUHPH\HQ�LúoLQLQ�EX�GDYUDQÕúÕ�

Lú\HUL�oDOÕúPD�G�]HQLQL�ER]DQ��JHoHUOL�IHVLK�QHGHQOHULQGHQGLU
.�/�#

���%LU�EDúND�NDUDUÕQGD�

������������������������������ ������������������
1 2�0
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D�J�H���V�������



� ���

LVH�<DUJÕWD\�� LúoLQLQ� LúYHUHQ� YH\D� LúoLVLQH� VDWDúPD� QLWHOL÷LQGH� ROPD\DQ�KDNDUHWLQLQ�

Lú\HULQGHNL��oDOÕúPD�G�]HQLQL�ER]DFDN�QLWHOLNWH�ROPDVÕ�KDOLQGH���fesih için geçerli ELU�

QHGHQ�WHúNLO�HGHFH÷LQL�EHOLUWPLúWLU
.�/�$

���'L÷HU�ELU�NDUDUÕQGD�LVH�<DUJÕWD\��KDNDUHW�YH\D�
GDUS�H\OHPLQGH�EXOXQPDPDVÕQD�NDUúÕQ�� Lú\HULQGH�NDYJD\D�NDUÕúDQ�LúoLQLQ�H\OHPLQLQ�

GH�JHoHUOL�ELU�IHVLK�VHEHEL�RODFD÷ÕQÕ�EHOLUWPLúGLU
.�/ %

���
�

E��'DYUDQÕúWDQ�.D\QDNOÕ�)HVLKOHUGH�'LNNDWH�$OÕQPDVÕ�*HUHNHQ�+XVXVODU�
�

.XúNXVX]� GDYUDQÕúD� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� \XNDUÕGD� DQODWÕODQODUOD�

VÕQÕUOÕ� GH÷LOGLU�� %X� VHEHSOHUH�� Lú� DUNDGDúODUÕQÕ� SVLNRORMLN� RODUDN� UDKDWVÕ]� HWPHN��

LVWLUDKDW� UDSRUXQX� LúYHUHQH� ]DPDQÕQGD� XODúWÕUPDPDN�� KDVWDOÕN� V�UHFLQL� X]DWDFDN�

GDYUDQÕúODUGD� EXOXQPDN�� � L]LQVL]� RODUDN� DPLUOHULQLQ� YH\D� Lú� DUNDGDúODUÕQÕQ� |]HO�

EHOJHOHULQH� EDNPDN�� \DVDNODQPDVÕQD� UD÷PHQ� � LQWHUQHWWHQ� ELOJLVD\DUÕQD� SRUQRJUDILN�

belge ve resim yüklemek,� LúYHUHQFH� ]RUXQOXOXN�QHGHQL\OH� \DSÕOPDVÕ� LVWHQLOHQ� ID]OD�

oDOÕúPD\Õ� NDEXO� HWPHPHN�� Lú� J�YHQOL÷L� YH� LúoL� VD÷OÕ÷Õ� NXUDOODUÕQD� X\PDPDN� JLEL
.�/�&

�

KDOOHUGH�HNOHQHELOLU��

�

'DKD� |QFHGH� EHOLUWLOGL÷L� �]HUH�� GDYUDQÕúD� LOLúNLQ geçerli fesih nedenlerini�

bütünüyle�VLVWHPDWL]H�HWPHN�YH�E�W�Q�VRPXW�GXUXPODUÕ�|QJ|UHUHN�W�NHWLFL�ELU�úHNLOGH�

VD\PDN�P�PN�Q�GH÷LOGLU��(VDVÕQGD�\DSÕODQ� IHVKLQ�GDYUDQÕúWDQ�ND\QDNODQDQ geçerli 

ELU�IHVLK�VHEHEL�ROXS�ROPDGÕ÷Õ�|UQHNOHUGHQ�\ROD�oÕNDUDN�WHVSLW�HWmek oldukça güçtür. 

%X�QHGHQOH�GH÷HUOHQGLUPH\L�EHOLUOL� LONHOHU�GR÷UXOWXVXQGD�VRPXW�ROD\ÕQ�|]HOOLNOHULQL�

GLNNDWH�DODUDN�\DSPDN�JHUHNPHNWHGLU��ùD\HW�VRPXW�ROD\ÕQ�|]HOOLNOHULQH�J|UH��LúoLQLQ�

GDYUDQÕúÕ�GHUKDO� IHVLK�KDNNÕQD� RODQ�YHUHQ�KDOOHU�NDGDU� D÷ÕU� ROPDPDNOD� ELUOLNWH� LúLQ�

QRUPDO� LúOH\LúLQL� YH\D� Lú\HULQGHNL� X\XPX� ROXPVX]� HWNLOL\RU�� REMHNWLI� � ELU�

GH÷HUOHQGLUPHQLQ� VRQXFXQGD� � LúYHUHQLQ� LúYHUHQLQ� J�YHQLQL� VDUVDFDN� QLWHOLNWH� YH� Lú�

LOLúNLVLQLQ�V�UG�U�OPHVLQL� �PDNXO�|Oo�OHU�LoHULVLQGH�EHNOHQHPH]�NÕOÕ\RUVD�JHoHUOL�ELU�

IHVLK�QHGHQLQL�V|]�NRQXVX�RODFDNWÕU
.�/�'

���
�
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øúoLQLQ� GDYUDQÕúÕQGDQ� ND\QDNOÕ� IHVLKOHUGH� ROXPVX]OXN� YDUVD\ÕPÕ� LONHVL�

geçerlidir
.�/�"

�� %X� LONH\OH� LIDGH� HGLOPHN� LVWHQHQ�� IHVLK� QHGHQLQLQ� JHçerli olabilmesi 

için�� LúoLQLQ� GDYUDQÕúÕQÕQ� Lú\HULQGH� ROXPVX]OXNODUD� VHEHEL\HW� YHUPHVL� YH� EX�

GXUXPXQGD�Lú�LOLúNLVLQLQ�V�UG�U�OPHVLQH�LOHUL\H�G|Q�N�RODUDN�HQJHO�WHúNLO�HGHFHN�ELU�

QHGHQ� ROPDVÕ�� %X� LONH\OH� LúoLQLQ� YH\D� Lú\HULQLQ� QRUPDO� \�U�\�ú�Q�� ROXPVX]�

HWNLOH\HFHN� V|]OHúPH\H� D\NÕUÕ� GDYUDQÕúODUÕQ� |Q�QH�  ileriye dönük olarak geçilmek 

LVWHQPHNWHGLU����

�

$\UÕFD�GDYUDQÕúWDQ�ND\QDNOÕ�QHGHQOHULQ�JHoHUOL�ELU�QHGHQ�ROPDVÕ� LoLQ��XOWLPD�

UDWLR� LONHVL� JHUH÷L�� |QFHOLNOH� LúoLQLQ� önceden X\DUÕOPDVÕ� YH� EXQD� UD÷PHQ� LúoLQLQ�

GDYUDQÕúÕ� WHNUDUODPDVÕ� JHUHNLU�� ø/2¶� QXQ� ���� VD\ÕOÕ� øú� YHUHQLQ� *LULúLPL\OH� øú�

øOLúNLVLQLQ��6RQD�(UPHVLQH�LOLúNLQ�7DYVL\HVLQLQ����PDGGHVLQH�J|UH��NXVXUOX�GDYUDQÕúÕ�

QHGHQL\OH� � LúoL� �� \D]ÕOÕ� RODUDN� X\DUÕOPDVÕQD� NDUúÕQ bir veya bir çok kereler kusurlu 

GDYUDQÕúÕQÕ� WHNUDUODPDVÕ� NRúXOX\OD� LúWHQ� oÕNDUWÕODELOLU
.�/�(

�� %|\OHOLNOH� LúoL\H� NHQGLQL�

VDYXQPD�YH�GDYUDQÕúÕQÕ�WHNUDUODPDNWDQ�NDoÕQPD�RODQD÷Õ�GD�VD÷ODQPÕú�ROPDNWDGÕU
.�#�-

���
�
øúoLQLQ� GDYUDQÕúODUÕQGDQ� ND\QDNOÕ� IHVLKOHUGH� NDUúÕOÕNOÕ� oÕNDUODUÕQ�

GHQNOHúWLULOPHVL
.�#�.

� YH� IHVKLQ� VRV\DO� DoÕGDQ� KDNOÕ� ROPDVÕ� JHUHNLU�� øúoLQLQ�� oR÷X� � NH]�

NXVXUOX�GDYUDQÕúÕQÕQ�Lú�V|]OHúPHVLQGH��EHOLUOHQPLú�NXUDOODUD�X\JXQ�ROPDPDVÕ�YH\D�Lú�

HGLPLQLQ� V|]OHúPHGH� |QJ|U�OP�ú� HVDVODUD� X\JXQ� LID� HGLOPHPHVL�� LúoLQLQ� EHOLUWLOHQ�

GDYUDQÕúODUÕ� QHGHQL\OH� X\DUÕOPDVÕ� �LúoL\H� LKWDU� YHULOPLú� ROPDVÕ��� GDKD� VRQUD� LúoLQLQ�

LúOHWPH� LoLQ� ]DUDUOÕ� RODELOHFHN� ELU� GDYUDQÕúÕQÕQ� WHVSLW� HGLOPHVL� JLEL
.�#�/

� � GDYUDQÕúODU��

IHVKL� VRV\DO� DoÕGDQ� KDNOÕ� NÕODFDN� ELU� QHGHQ� VD\ÕOPDNWDGÕU�� <DUJÕo�� LúoLQLQ��

GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� IHVLKOHUGH�� LúoLQLQ� NXVXUOX� GDYUDQÕúÕQÕQ� YH\D� Lú�

HGLPLQLQ�N|W��LID�HWPHVLQL�LúOHWPH�DoÕVÕQGDQ�]DUDUOÕ�VRQXoODUÕQÕ�EHOLUOHUNHQ�NDUúÕOÕNOÕ�

oÕNDUODUÕ� GD� ELU� E�W�Q� RODUDN� GH÷HUOHQGLUPHOL�� EX� GH÷HUOHQGLUPH� VRQXFXQGD�� Lú�

V|]OHúPHVLQLQ� IHVKL� KDOLQGH� LúYHUHQLQ� oÕNDUÕQÕQ� LúoLQLQ� Lú� LOLúNLVLQLQ� GHYDPÕ�

NRQXVXQGDNL�oÕNDUÕQGDQ�GDKD�D÷ÕUOÕNOÕ�ROPDOÕGÕU
.�#�#
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��øúoLQLQ�<HWHUVL]OL÷LQGHQ�.D\QDNODQDQ�*HoHUOL�)HVLK�1HGHQOHUL�øOH�
'DYUDQÕúÕQGDQ�.D\QDNOÕ�*HoHUOL�)HVLK�1HGHQOHU�$\UÕPÕ�
�

� øúoLQLQ� NHQGLVLQGHQ� ND\QDNOÕ� \HWHUOLOL÷H� LOLúNLQ� QHGHQOHU� LOH� LúoLQLQ�

GDYUDQÕúÕQGDQ� ND\QDNOÕ� JHoHUOL� IHVLK� QHGHQOHUL� ELUELULQGHQ� D\ÕUPDN� GD� ED]Õ�

GXUXPODUGD� NROD\� ROPDPDNWDGÕU�� %X� QHGHQOH� bu iki geçerli fesih nedenlerini 

ELUELULQGHQ� D\ÕUPDGD� |UQHNOHUGHQ� \ROD� oÕNÕOPDVÕQÕQ� VRQXFD� HWNLOL� ROPDPDVÕ�

NDUúÕVÕQGD�� |UQHNOHU� \HULQH� ölçüWOHUGHQ� \ROD� oÕNPDN� GDKD� GR÷UX� ELU� \|QWHP�

ROPDNWDGÕU�� *HUHN� \HWHUVL]OLN� ND\QDNOÕ� IHVLK� QHGHQOHULQH� �� JHUHNVH� GDYUDQÕúWDQ�

ND\QDNOÕ� IHVLK� QHGHQOHULQH� LOLúNLQ� DoÕNODPDODUÕPÕ]GDQ�GD� DQODúÕODFD÷Õ� �]HUH�� LúoLQLQ�

NHQGL�NXVXUXQXQ�ROXS�ROPDGÕ÷Õ�KXVXVX� �D\UÕPGD�EHOLUOH\LFL�ELU�XQVXU�RODUDN�RUWD\D�

oÕNPDNWDGÕU��

�

� %HOLUWPHN�JHUHNLU�NL��LúoLQLQ�\HWHUVL]OL÷LQGHQ�ND\QDNODQDQ�QHGHQOHUGH�LúoLQLQ�

NXVXUX� DUDQPD]�� VDGHFH� RQXQ�REMHNWLI�NRQXPX�GLNNDWH� DOÕQÕU�� GDYUDQÕúWDQ� ND\QDNOÕ�

QHGHQOHUGH� LVH� LúoLQLQ� KDNOÕ� QHGHQOH� GHUKDO� IHVhe olanak verecek ölçüde olmayan  

NXVXUOX�GDYUDQÕúÕ�GH÷HUOHQGLUPHGH�HVDV�DOÕQÕU
.�#�$

��.XVXUGDQ�EDKVHGLOHELOPHVL� LúoLQLQ�

LUDGHVLQLQ�YDUOÕ÷ÕQÕ�JHUHNWLUGL÷LQGHQ��µ¶LUDGLOLN¶¶�NDYUDPÕ�D\UÕPGD�HVDV�DOÕQDFDN�NULWHU�

RODUDN�NDUúÕPÕ]D�oÕNPDNWDGÕU��%XQD�J|UH�� IHVLK�QHGHQL� LúoLQLQ� LUDGHVLQGHQ�ED÷ÕPVÕ]�

ELU�úHNLOGH�RUWD\D�oÕNPÕú�LVH��RQXQ�\HWHUVL]OL÷LQGHQ�ND\QDNODQDQ�ELU�IHVLK�QHGHQL�YDU�

GHPHNWLU�� %XQD� NDUúÕOÕN� LúoLQLQ� LUDGHVLQLQ� HWNLOL� YH� EHOLUOH\LFL� ROGX÷X� GXUXPODUGD�

RQXQ�GDYUDQÕúODUÕQGDQ�ND\QDNODQDQ�ELU�IHVLK�VHEHEL�V|]�NRQXVX�RODFDNWÕU
.�#�%

��

� �

�

%��øù<(5ø1(�ø/øù.ø1�*(d(5/ø�)(6ø+�6(%(3/(5ø�
��

� øú�.DQXQXQXQ���¶LQFL�PDGGHVLQGH�EHOLUWLOHQ�µ¶LúOHWPHQLQ��Lú\HULQLQ�YH\D� LúLQ�

JHUHNOHULQGHQ� ND\QDNODQDQ� VHEHSOHU’ ’ � Lú\HULQH� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHULQL�

ROXúWXUPDNWDGÕU��%XQD�J|UH�Lú\HULQH�LOLúNLQ�QHGHQOHUH�GD\DOÕ�RODUDN�Lú�DNWLQL�IHVKHGHQ�

LúYHUHQ��LúOHWPHQLQ��Lú\HULQLQ�YH\D�LúLQ�JHUHNOHULQGHQ�ND\QDNODQDQ�JHoHUOL�ELU�QHGHQH�

GD\DQPDN� GXUXPXQGDGÕU�� øúOHWPHGHQ�� Lú\HULQGHQ� YH\D� LúLQ� JHUHNOHULQGHQ��
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ND\QDNODQDQ�EX�VHEHSOHU�LúoLQLQ�NLúLOL÷L�LOH�LOJLVL�ROPD\DQ���EXQD�NDUúÕOÕN�\DSÕODQ�LúL�

veya sözlHúPH\L� RUWDGDQ� NDOGÕUÕFÕ� YH� GH÷LúWLULFL� QLWHOLNWH� RODQ�� LúOHWPH\H�� Lú\HULQH�

YH\D� \DSÕODQ� LúH� DLW� HNRQRPLN� J�oO�NOHU� LOH� WHNQRORMLN� GH÷LúLNOLNOHU� VRQXFX� RUWD\D�

oÕNDQ�VHEHSOHUGLU
.�#�&

��Geçerli bir fesih için�LúOHWPHQLQ��Lú\HULQLQ�YH�LúLQ�JHUHNOHULQGHQ�

ND\QDNODQDQ�Lú\HUL�LoL�YH\D�GÕúÕ�QHGHQOHULQ��LúoLQLQ�LúLQL�GR÷UXGDQ�YH\D�GROD\OÕ�RODUDN�

HWNLOH\HUHN�� RQXQ� Lú\HULQGH� oDOÕúWÕUÕOPD� JHUHNVLQLPLQL� JHUoHNWHQ� RUWDGDQ� NDOGÕUÕFÕ�

QLWHOLNWH�ROPDVÕ�GD�JHUHNLU
.�#�' ����

�

.DQXQ�NR\XFX�Lú\HULQH�LOLúNLQ�JHoHUOL�IHVLK�VHEHSOHULQLQ�QH�ROGX÷X�NRQXVXQX�

K�NPH� ED÷ODPÕúVD� GD�� LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ� QH� DQODúÕOPDVÕ�

JHUHNWL÷LQH� LOLúNLQ� ELU� |Oo�� JHWLUPHPLú� YH� � PDGGH� JHUHNoHVLQGH� ED]Õ� |UQHNOHU�

YHUPHNOH� \HWLQHUHN� NDYUDPÕ� JHQHO� KDWODUÕ� LOH� oL]PLúWLU�� )UDQVÕ]� KXNXNXQGD� � IHVKL�

JHoHUOL� NÕODQ� HNRQRPLN� QHGHQOHULQ� QHOHU� ROGX÷X� DoÕNoD� K�NPH� ED÷ODQPÕú�� $OPDQ�

KXNXNXQGD� LúOHWPH� JHUHNOHUL� DoÕNoD� VD\ÕOPDPÕú� ROPDNOD� ELUOLNWH� � IHVLK� QHGHQL�

µ¶NDoÕQÕOPD]� Lú\HUL� JHUHNOHUL¶¶� RODUDN� WDQÕPODQPÕúWÕU
.�# "

�� +HU� LNL� KXNXN� VLVWHPL��

LúOHWPH� JHUHNOHUL� LOH� IHVLK� LoLQ� \DVDGD� VD\ÕODQ� � EHOLUOL� KDOOHU� YH\D� EHOLUOL� REMHNWLI�

QHGHQOHUOH� LúoLQLQ� oDOÕúPD� RODQD÷ÕQÕQ� RUWDGDQ� NDOPDVÕ� DUDQPDNWDGÕU
.�#�(

�� Öz bir 

DQODWÕPOD�� LúOHWPH� JHUHNOHUL� LOH� IHVKLQ� DPDFÕ� Lú\HULQGHNL� LúoL� VD\ÕVÕQÕQ� LúJ�F��

LKWL\DFÕQD�J|UH�X\DUODQPDVÕ�ROPDOÕGÕU
.�$�-

���
�

� 6HUEHVW� SL\DVD� HNRQRPLVLQH� VDKLS� KHU� �ONHGH� Lú� V|]OHúPHVLQL� IHVKHWPHN�

LVWH\HQ� LúYHUHQ� EHQ]HU� JHUHNoHOHUH� GD\DQDFD÷ÕQGDQ�� 7�UN� +XNXNXQGD� LúOHWPH�

JHUHNOHUL� LOH� IHVLK� HNRQRPLN� QLWHOLNOL� EHOLUOL� REMHNWLI� QHGHQOHUOH� LúoLQLQ� oDOÕúPD�

RODQD÷ÕQÕQ� RUWDGDQ� NDOPDVÕ� YH� EXQXQ� VRQXFXQGD� Lú\HULQGHNL� LúoL� VD\ÕVÕQÕQ� LúJ�F��

LKWL\DFÕQD�X\DUODQPDVÕ�RODUDN�WDQÕPODQDELOLU
.�$�.

���

�
���øúOHWPH�øoL�1HGHQOHU�9H�øúOHWPH�'ÕúÕ�1HGHQOHU��

�
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øú\HULQGHQ� ND\QDNODQDQ� JHoHUOL� VHEHSOHU� Lú\HULQLQ� içinden YH\D� GÕúÕQGDQ�

ND\QDNODQDQ�VHEHSOHU�ROmak üzere�LNL�\|QGH�GH÷HUOHQGLULOHELOLU��%X�D\UÕPÕQ��7�UN�øú�

KXNXNXQGD�NDYUDP�NDUJDúDVÕQD�\RO�DoDFD÷ÕQÕ��EX�QHGHQOH�ERUoODU�KXNXNX�VLWHPLQGHQ�

ID\GDODQÕODUDN� ]RUOD\ÕFÕ� QHGHQOHU� YH� XPXOPD\DQ� KDOOHU� D\UÕPÕQÕQ� GDKD� X\JXQ�

RODFD÷ÕQÕ� VDYXQDQ�\D]DUODUGD� EXOXQPDNWDGÕU
.�$�/ ��$QFDN� Lú\HULQH� LOLúNLQ� JHoHUOL� IHVLK�

KDOOHULQLQ� ROXúXPXQGD� LúYHUHQLQ� LUDGHVLQLQ� EHOLUOH\LFL� ROXS� ROPDPDVÕ�� V|]� NRQXVX�

QHGHQOHULQ�LúOHWPH�LoLQGHQ�PL�LúOHWPH�GÕúÕQGDQ�PÕ�ND\QDNODQGÕ÷ÕQÕ�GD�D\ÕUDFD÷ÕQGDQ��

EL]�PDGGH�JHUHNoHVLQH�VDGÕN�NDODUDN��LQFHOHPHPL]L�LúOHWPH�LoL�YH�LúOHWPH�GÕúÕ�JHoHUOL�

IHVLK�QHGHQOHUL�DOW�EDúOÕNODUÕ�EDúOÕ÷Õ�DOWÕQGD�\DSDFD÷Õ]��

�

D��øúOHWPH�øoL�1HGHQOHU�
�

<HQL� oDOÕúPD� \|QWHPOHULQLQ� X\JXODQPDVÕ�� Lú\HULQLQ� GDUDOWÕOPDVÕ�� \HQL�

WHNQRORMLQLQ� X\JXODQPDVÕ�� Lú\HUOHULQLQ� ED]Õ� E|O�POHULQLQ� LSWDO� HGLOPHVL�� ED]Õ� Lú�

W�UOHULQLQ� NDOGÕUÕOPDVÕ� JLEL� KDOOHU� PDGGH� JHUHNoHVLQGH� LúOHWPH� LoL� QHGHQOHUH� |UQHN�

RODUDN� YHULOPLúWLU�� øúOHWPH içindeQ kaynaklanan geçerli fesih nedenleri, LúYHUHQLQ�

LúOHWPHVHO� NDUDUÕQD� GD\DQDQ� Lú\HULQGHNL� KHU� W�UO�� \DSÕVDO� YH� WHNQRORMLN� GH÷LúLP�

VRQXFXQGD� RUWD\D� oÕNDQ� QHGHQOHUGLU�� øúOHWPH� GÕúÕ� QHGHQOHUGHQ� IDUNOÕ� RODUDN�� EXUDGD�

IHVKH� QHGHQ� RODQ� ROJX�� LúYHUHQLQ� NXUXFX� LúOHWPHVHO� NDUDUÕ� YH� EX� NDUDUÕQ�

X\JXODQPDVÕGÕU
.�$�#

�� %LU� EDúND� GH÷LúOH�� LúOHWPH� LoL� IHVLK� QHGHQOHULQLQ� ROXúXPXQGD�

LúYHUHQLQ�LUDGHVL�HWNLOL�YH�EHOLUOH\LFLGLU���

�

� øúOHWPHVHO� NDUDUODUÕQ� WHPHO� |]HOOL÷L�� EXQODUÕQ�� JHOHFH÷H� \|QHOLN� LúOHWPH�

SODQODPDVÕQÕ�YH�LúYHUHQLQ�HNRQRPLN�WDNWLU�YH�WHUFLKOHULQL�LOJLOHQGLUPHVLGLU��%X�NDUDUD�

NH\IL� GH÷LO�� LúOHWPHVHO� � NDUDU� ROPD� |]HOOL÷LQL� ND]DQGÕUDQ� ROJX� LVH� �� EXQODUÕQ�

�LúOHWPHFLOLN� NLPOL÷L\OH� DOÕQDQ�� LúOHWPH� YHULPOLOL÷LQH� \|QHOLN� NDUDU� ROPDODUÕGÕU
.�$�$ ���

øúYHUHQLQ� LúOHWPH� YHULPOLOL÷LQH� G|Q�N� EX� NDUDUODUÕ� $QD\DVDO� WHPHOLQL� V|]OHúPH� YH�

LúYHUHQLQ� JLULúLP� |]J�UO�÷�QGH� EXOXU�� %X� oHUoHYHGH� JLULúLPFL� RODUDN� LúYHUHQLQ�

LúOHWPHVLQL� QDVÕO� \|QHWHFH÷L� YH� JHOHFH÷H� QDVÕO� WDúÕ\DFD÷ÕQÕ� VHUEHVWoH� EHOLUOHPH�

KDNNÕQD� VDKLSWLU�� +HU� WHPHO� KDN� JLEL�� LúYHUHQLQ� LúOHWPHVHO� NDUDU� DOPD� |]J�UO�÷���

oDWÕúDQ� WHPHO�KDNODU�YH�PHQIDDWOHU�DUDVÕQGD�GHQJH�NXUPD�DPDFÕ\OD�|Oo�O�O�N� LONHVL�
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oHUoHYHVLQGH�YH�|]H�GRNXQPDPD�ND\GÕ\OD�VÕQÕUODQGÕUÕODELOLU
.�$ %

��1LWHNLP������VD\ÕOÕ�

\DVD�LOH�LúYHUHQLQ�IHVLK�KDNNÕQÕQ�GR÷XPX�JHoHUOL�ELU�QHGHQH�ED÷ODPÕú�ROPDVÕ�YH�IHVKH�

VHEHEL\HW� YHUHQ� LúOHWPHVHO� NDUDUODUÕ� \DUJÕ� GHQHWLPLQH� DçmDVÕ�EX� |]J�UO�÷�Q�

VÕQÕUODQPDVÕ�QLWHOL÷LQGHGLU��

�

� +HU� QH� NDGDU� øú� .DQXQX�� LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ�

ND\QDNODQDQ� VHEHSOHUOH� V|]� HWPHNOH� \HWLQLS� LúOHWPHVHO� NDUDU� NDYUDPÕQD� DoÕNoD� \HU�

YHUPHPLú�P���� I���� LVH� GH�� LúOHWPHVHO� NDUDUODUÕQ� DOÕQPDVÕ� VRQXFXQGD� Lú\HUL� \DGD�

LúOHWPH� LOH� LOJLOL� GH÷LúLNOLNOHU� RUWD\D� oÕNÕ\RU� YH� EX� GH÷LúLNOLNOHU� Lú� V|]OHúPHVLQLQ�

IHVKLQL� JHUHNOL� NÕOÕ\RUVD�� EX� NDUDUODU� IHVKLQ� JHoHUOL� QHGHQOHUH� GD\DQPDVÕQÕQ� WHPHO�

gerekçesi haline JHOPHNWH� YH� EX� LWLEDUOD�� \DVDGD� \HU� DOPDVD� GD� LúOHWPHVHO� NDUDUODU�

feshin özünde mevcut zorunlu bir unsurX�ROXúWXUPDNWDGÕU
.�$�&

���
�

�<DSÕODQ�\DVDO�G�]HQOHPHQLQ�\|QHWLP�KDNNÕQÕ�VÕQÕUODPDVÕ�QHGHQL\OH�LúOHWPHQLQ�

\HQL� JHOLúLPOHUH� YH� GH÷LúLPOHUH� X\XP� VD÷ODPDVÕQÕ� HQJHOOHGL÷L�� LúOHWPHQLQ�

YHULPOLOL÷LQL� YH� UHNDEHW� HWPH� \HWHQH÷LQL� VÕQÕUODGÕ÷Õ� LOHUL� V�U�OHELOLU�� $QFDN� \DSÕODQ�

G�]HQOHPH\OH� LúYHUHQLQ� \|QHWLP� KDNNÕ� JHUoHN� DQODPGD� VÕQÕUODQPDPÕú�� DNVLQH�

VÕQÕUODPD�� LúYHUHQLQ�EHOLUVL]� V�UHOL� Lú� V|]OHúPHOHULQGH� IHVLK� \HWNLVLQL� EHOLUOL� REMHNWLI�

úDUWODUD� ED÷ODPDNWDQ� LEDUHWWLU�� )HVLK� \HWNLVLQLQ� VÕQÕUODQPDVÕQGDQ� PDNVDW� LVH��

LúYHUHQLQ� NH\IL� IHVLKOHULQLQ� |Q�QH� JHoPHN� YH� E|\OHOLNOH� GH� LúoL\L� NRUXPDNWÕU��

øúYHUHQLQ� IHVLK� NH\IL\HWLQLQ� VÕQÕUODQPDVÕ�� LúoL� VHoLPLQGH� JHUHNHQ� WLWL]OL÷LQ�

J|VWHULOPHVLQL��LúH�DOÕP�XVXO�YH�HVDVODUÕQÕ�\HQLGHQ�J|]GHQ�JHoLULOPHVLQL�JHUHNWLUHFH÷L�

PXKDNNDNWÕU��øúoL�VHoLPLQGH�J|VWHULOHFHN�WLWL]OLN�YH�JHOLúWLULOHQ�ELOLPVHO�ELU�SHUVRQHO�

SROLWLNDVÕ� LVH�� \|QHWLP� KDNNÕQÕ� VÕQÕUODPD� QLWHOL÷LQGH� ROPD\DFD÷Õ� YH� LúOHWPHQLQ�

YHULPOLOL÷LQGH�GR÷UXGDQ�GR÷UX\D�ELU�HWNL�GR÷XUDFD÷Õ�ELU�Jerçektir.��

�

.DOGÕ�NL� øúYHUHQ��YHULPOLOLN�YH� UHNDEHW�JHUHNOHUL�YH�GH� WHNQRORMLN�GH÷LúLPOHU�

NDUúÕVÕQGD�KHU�]DPDQ�LúOHWPHVLQL�LVWHGL÷L�\|QGH�G�]HQOHPH�KDN�YH�\HWNLVLQH�VDKLSWLU��

øúYHUHQ� LúOHWPHQLQ� YHULPOLOL÷LQL� YH� UHNDEHW� \HWHQHNOHULQLQ� DUWÕUPDN� LoLQ� �UHWLPL�

NÕVDELOLU�� �UHWLP� NRQXVXQX�� \|QWHPOHULQL� YH� WHNQLNOHULQL� GH÷LúWLUHELOLU�� LúOHWPHVLQL�

küçültebilir,� LúOHWPHQLQ� ID]OD� YHULPOL� ROPD\DQ� IDDOL\HWOHULQH� VRQ� YHUHELOLU��

������������������������������ ������������������
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E|O�POHULQL� YH\D� �UHWLP� EDQGÕQÕ� NDSDWDELOLU�� �UHWLPLQ� oHúLWOLOL÷LQL� D]DOWDUDN� EHOLUOL�

PDO�YH�KL]PHWOHULQ��UHWLPLQH�\R÷XQODúDELOLU��Lú�DNÕúÕQÕ�\HQLGHQ�\DSÕODQGÕUDELOLU��\LQH���

LúYHUHQ��üretim DúDPDODUÕQÕ�\HQL�WHNQRORMLN�JHOLúPHOHUH�YH�W�NHWLFL�WDOHSOHULQH�X\JXQ�

hale getirebilmek için, modern makine YH� �UHWLP� DUDoODUÕQÕ� GHYUH\H� VRNDELOLU�� EX�

VRQXFXQGD� GD� ELOJLVD\DU�� WHOH� oDOÕúPD� YH� URERW� VLVWHPOHUL� EHQLPVH\HELOLU
.�$�'

�� %X�
QHGHQOH�GH�ED]Õ�LúOHUL�RUWDGDQ�NDOGÕUDELOLU��$QFDN�EX�LúOHWPH�LoL nedenlerin geçerli bir 

IHVLK�VHEHEL�ROXúWXUDELOPHVL�LoLQ��LúYHUHQLQ�EX�JLEL�WDVDUUXIODUÕ�VRQXFXQGD�Lú\HULQGHNL�

LúoLQLQ�LúoLOHULQ�LúLQLQ�RUWDGDQ�NDOPDVÕ�YH\D�oDOÕúPD\D�GHYDP�RODQD÷ÕQÕQ�NDOPDPDVÕ�

JHUHNLU�� <DVDQÕQ� DUDGÕ÷Õ�� LúoLQLQ� Lú\HULQGH� oDOÕúPD� RODQD÷ÕQÕQ� NDOPDPDVÕ� LOH� EX�

QHGHQOHUH�GD\DOÕ�V�UHOL�IHVLK�DUDVÕQGD�X\JXQ�ELU�LOOL\HW�ED÷ÕQÕQ�EXOXQPDVÕGÕU��1LWHNLP�

<DUJÕWD\�GD�EX�ED÷Õ�DUDPDNWDGÕU��<DUJÕWD\¶D�J|UH�� Lú\HUL� LoL�QHGHQOHULQ�IHVKH�QHGHQ�

WHúNLO�HGHELOPHVL�LoLQ��JHUoHN�YH�FLGGL�ROPDVÕ�\DQÕQGD��LVWLKGDP�RODQD÷ÕQÕ�GD�RUWDGDQ�

NDOGÕUPDVÕ�JHUHNPHNWHGLU
.�$�"

���*|U�OG�÷���]HUH�LúYHUHQLQ�\|QHWLP�KDNNÕ��KXNXNLOLN�LOH�

NH\ILOLN� DUDVÕQGD� DODFDNDUDQOÕN� ROXúWXUDQ�� \HULQGHOLN� QRNWDVÕQGDQ� GHQHWLPH� DoÕN�

WXWXOPDPDNWDGÕU���

�

<DUJÕWD\�� |]HOOHúWLUPH� NDUDUÕ� GR÷UXOWXVXQGD� E|OJH� P�G�UO�÷�Q�Q� WDVIL\H�

HGLOPHVL�� EXQXQ� VRQXFXQGD� GD� LúoLQLQ� oDOÕúWÕ÷Õ� PHUNH]� WHúNLODWÕQGD� N�o�OPH\H�

gidilmesi ve bu küçülmenin GH� LVWLKGDP� ID]ODOÕ÷ÕQD� \RO� DoPDVÕ� NDUúÕVÕQGD�� EX� \HQL�

ROXúXP�VRQXFXQGD�HPHNOLOL÷L�JHOHQOHULQ�Lú�DNWLQLQ�IHVKHGLOPHVLQL�LúOHWPH�JHUHNOHULQH�

LOLúNLQ� JHoHUOL� ELU� QHGHQ� RODUDN� J|UP�úW�U�� Yüksek Mahkemeye göre ‘’ � 'RV\D�

LoHUL÷LQGHQ� GDYDOÕ\D� DLW� Lú\HULQLQ� |]HOOHúWLUPH� NDSVDPÕQD� DOÕQGÕ÷Õ�� ED÷OÕ�

RUWDNOÕNODUÕQGDQ� *HPOLN� YH� øVWDQEXO� *�EUH� 6DQD\L� $ù�OHUL� *HQHO� 0�G�UO�NOHULQLQ�

|]HOOHúWLULOGL÷L�� 6DPVXQ� *�EUH� 6DQD\L� $ù�QLQ� LVH� g]HOOHúWLUPH� \�NVHN� NXUXOXQXQ�

KLVVH�GHYLU�V|]OHúPHVL�LP]DODQDUDN�|]HOOHúWLULOGL÷L�øo�$QDGROX�%|OJH�P�G�UO�÷�Q�Q�

WDVIL\H� HGLOGL÷L� EXQXQ� VRQXFX� RODUDN� GDYDFÕQÕQ� oDOÕúWÕ÷Õ� PHUNH]� WHúNLODWÕQGD� GD�

N�o�OPH\H� JLGLOGL÷L� 0HUNH]� WHúNLODWÕQGD� oDOÕúDQ� PHPXU� YH� V|]OHúPHOL� SHUVRQHOLQ�

�����VD\ÕOÕ�\DVDQÕQ�����PDGGHVL�JHUH÷LQFH�LVWLKGDP�ID]ODVÕ�RODUDN�GL÷HU�NDPX�NXUXP�

YH�NXUXOXúODUÕQD�QDNLOOHULQLQ�\DSÕOGÕ÷Õ��KL]PHW�DNGL�LOH�oDOÕúDQ�SHUVRQHOGHQ�HPHNOLOL÷L�

JHOHQOHULQ�EX�\HQL�ROXúXP�VRQXFX�\|QHWLP�NXUXOX�NDUDUÕ�JHUH÷LQFH�KL]PHW�DNLWOHULQLQ�

IHVKLQH� NDUDU� YHULOGL÷L� EX� NDUDU� JHUH÷L� GDYDFÕQÕQ� KL]PHW� DNWLQLQ� LKEDU� NÕGHP�
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WD]PLQDWÕ�|GHQHUHN�IHVKHGLOGL÷L�DQODúÕOPDNWDGÕU��<XNDUGD�DoÕNODQGÕ÷Õ�JLEL��GDYDFÕQÕQ�

KL]PHW� DNWLQLQ� IHVKLQLQ� LúOHWPHQLQ� YH� LúLQ� JHUHNOHULQGHQ� ND\QDNODQDQ� JHoHUOL� ELU�

QHGHQH�GD\DQGÕ÷Õ�DQODúÕOGÕ÷ÕQGDQ�GDYDFÕQÕQ�KL]PHW�DNGLQLQ�IHVKLQLQ�JHoHUVL]OL÷LQH�YH�

LúH� LDGHVLQH� GDLU� GDYDVÕQÕQ� UHGGL� JHUHNLUNHQ� \D]ÕOÕ� úHNLOGH� NDEXO�� KDWDOÕ�

EXOXQGX÷XQGDQ� ����� VD\ÕOÕ� \DVDQÕQ� ������ PDGGHVL� JHUH÷LQFH� DúD÷ÕGDNL� NDUDU�

YHULOPLúWLU
.�$�(

�� <DUJÕWD\� EX� NDUDUÕ\OD� LúOHWPH� LoL� QHGHQOHUL� JHoHUOL� ELU� QHGHQ� RODUDN�

NDEXO�HWPLúWLU��

�

E��øúOHWPH�'ÕúÕ�1HGHQOHU�
�

øúOHWPH�GÕúÕQGDQ�ND\QDNODQDQ�VHEHSOHU��LúYHUHQLQ�LUDGHVL�GÕúÕQGD�RUWD\D�oÕNDQ�

YH� Lú\HULQGHNL� LúLQ� V�UG�U�OPHVLQLQ� RODQDNVÕ]� KDOH� JHWLUHQ� VHEHSOHUGLU�� øúOHWPH� GÕúÕ�

QHGHQOHU�� ELU� Lú� \RNOX÷XQD� YH\D� D]DOPDVÕQD� QHGHQ� ROGX÷X� YH� EX� ]RUXQOX� Lú�

D]DOPDVÕQÕQ�VRQXFXQGD�Lú�J�F��ID]ODOÕ÷Õ�RUWD\D�oÕNWÕ÷Õ�WDNWLUGH�JHoHUOL�ELU�IHVLK�QHGHQL�

RODELOLU
.�%�-

��%XUDGD�������VD\ÕOÕ� øú�.DQXQX¶QXQ����,,,��0DGGHVLQGH�J|VWHULOHQ¶¶LúoL\L�

Lú\HULQGH� ELU� KDIWDGDQ� ID]OD� V�UH� LOH� oDOÕúPDNWDQ� DOÕNR\DQ� ]RUOD\ÕFÕ�

VHEHSOHU���¶GÕúÕQGD���EX�G�]H\H�JHOPHVH�GH�LúLQ��Lú\HULQLQ�YH�LúOHWPHQLQ�GÕúÕQGD�RUWD\D�

oÕNDQ�YH�LúoL�D]DOWÕOPDVÕQÕ�JHUHNWLUHQ�KDOOHU
.�%6.

��söz konusudur.�

�

*HUHNoH�GH��V�U�P�YH�VDWÕú�RODQDNODUÕQÕQ�D]DOPDVÕ��WDOHS�YH�VLSDULú�D]DOPDVÕ��

HQHUML�VÕNÕQWÕVÕ���ONHGH�\DúDQDQ�HNRQRPLN�NUL]��SL\DVDGD�JHQHO�GXUJXQOXN��GÕú�SD]DU�

ND\EÕ�� KDPPDGGH� VÕNÕQWÕVÕ� JLEL� VHEHSOHU� LúOHWPH� GÕúÕ� QHGHQOHUH� |UQHN� RODUDN�

J|VWHULOPLúWLU�� 9HULOHQ� EX� |UQHNOHU� LQFHOHQGL÷LQGH� J|U�OHFH÷L� �]HUH�� KHPHQ� KHSVL�

HNRQRPLN� QLWHOLNOLGLU�� Ancak burada sözü edilen ekonomik� QHGHQOHU�� LúYHUHQLQ�

EDVLUHWOL� ELU� WDFLU�JLEL� KDUHNHW� HWPHPHVL�QHWLFHVLQGH�ROXúPDPDNWD�� LúYHUHQLQ� LUDGHVL�

GÕúÕQGD� YH� JHQHO� QLWHOLNOL� � QHGHQOHUGHQ� ND\QDNODQPDNWDGÕU�� (NRQRPLN� NUL]LQ� JHQHO�

QLWHOLNOL�ROPDVÕQGDQ�NDVÕW��XOXVDO�YH\D�XOXVODU�DUDVÕ�oDSWD�ROPDVÕGÕU��*HoPLú�\ÕOODUGD�

ülkemizde \DúDGÕ÷ÕPÕ]� HNRQRPLN� NUL]OHU�� Lú\HUL� GÕúÕQGDQ� ND\QDNODQDQ� QHGHQOHULQ�

WLSLN�|UQH÷LGLU���

�

������������������������������ ������������������
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� Belirli sektörde (tekstil,� LQúDDW� JLEL�� YH\D� ELU� E|OJHGH� SD]DU� GDUDOPDVÕ��

VLSDULúOHUGH� V�UHNOL� D]DOPD\D� QHGHQ� ROPXú� LVH� LúOHWPH� SHUVRQHO� VD\ÕVÕQÕ� D]DOWPDN�

GXUXPXQXQ� GD� NDODELOLU
.�%�/ � YH� EX� QHGHQOHU� LOH� \DSÕODQ� IHVLK� JHoHUOL� RODFDNWÕU��<LQH��

LúOHWPHQLQ� IDDOL\HWOHULQGH� |QHPOL� YH� V�UHNOL� ELU� GDUDOPD�� ILQDQVPDQ� J�oO�NOHULQLQ�

V�UHNOLOLN� ND]DQPDVÕ�� LúOHWPHQLQ� IDDOL\HWOHULQL� FLGGL� ELoLPGH� ROXPVX]� \|QGH�

HWNLOH\HFHN�P�úWHUL�ND\EÕ��FLURGDNL�V�UHNOL�D]DOÕú�GD��IHVLK�QHGHQL�RODELOHFHNWLU
.�%�# ���

�

� øúOHWPH�LoL�QHGHQOHUGH�ROGX÷X�JLEL��LúOHWPH�GÕúÕ�QHGHQOHULQ�EDúOÕ�EDúOÕQD�YDUOÕ÷Õ�

geçerli nedenli IHVKL� RODQDN� YHUPHPHNWHGLU�� %XQXQ� LoLQ� LúOHWPH� GÕúÕ� QHGHQOHULQ�

YDUOÕ÷Õ� \DQÕQGD�� IHVKLQ� Lú\HULQLQ� LoLQGH� EXOXQGX÷X� GXUXP� DoÕVÕQGDQ� GD� NDoÕQÕOPD]�

ROPDVÕ�JHUHNLU��%LU�EDúND�GH\LúOH��JHQHO�HNRQRPLN�NUL]LQ�YH\D�EDúND�ELU�ROD÷DQ�VW��

KDOLQ� JHoHUOL� QHGHQOL� IHVKH� RODQDN� YHUPHVL� LoLQ�� EX� JLEL� LúOHWPH� GÕúÕ� QHGHQOHULQ�

Lú\HULQL� GR÷UXGDQ� ROXPVX]� ELU� úHNLOGH� HWNLOHPHVL� YH� EXQXQ� VRQXFXQGD� Lú\HULQGHNL�

LúoLQLQ�LúoLOHULQ�LúLQLQ�RUWDGDQ�NDOPDVÕ�YH\D�oDOÕúPD\D�GHYDP�RODQD÷ÕQÕQ�NDOPDPDVÕ�

JHUHNLU��

�

1LWHNLP� �8OXFDQ� �� )HGHUDO� 0DKNHPHQLQ� GH�� )HVKH� .DUúÕ� .RUXPD� <DVDVÕ�

hükümleri çerçevesinde  ve daha önce verilen  NDUDUODUOD�EHOLUWLOHQ�LONHOHU�X\DUÕQFD��

LúOHWPH�GÕúÕQGD� ROXúDQ�QHGHQOHUGHQ� � GR÷DQ� VHEHSOHU� QHGHQL\OH� � � \DSÕODQ� IHVLKOHUGH���

IHVKLQ� Lú\HULQLQ� LoLQGH� EXOXQGX÷X� GXUXP� DoÕVÕQGDQ� NDoÕQÕOPD]� ROPDVÕ� JHUHNWL÷LQLQ�

YXUJXODQGÕ÷ÕQD�GLNNDW�oHNPLúWLU
.�%�$

���
�

���øú\HULQH�øOLúNLQ�1HGHQOHULQ�*HoHUOL�%LU�)HVLK�2OXúWXUPD�.RúXOODUÕ�
�

D��øúoLQLQ�øú\HULQGH�dDOÕúPD�2ODQD÷ÕQÕ�.DOPDPDOÕGÕU�
�

� øú\HULQH� LOLúNLQ� QHGHQOHULQ� YDUOÕ÷Õ� EDúOÕ� EDúÕQD� JHoHUOL� ELU� IHVLK� LoLQ� \HWHUOL�

ROPDPDNWDGÕU�� +XNXNXPX]GD� GD�� LúOHWPHQLQ�� Lú\HULQLQ� YH\D� LúLQ� JHUHNOHULQGHQ�

ND\QDNODQDQ� QHGHQOHULQ�� V|]OHúPHVL� IHVKHGLOPHN� LVWHQHQ� LúoLQLQ� LúL� �]HULQGH�

ROXPVX]OXN� \DUDWPDVÕ�� <DUJÕWD\� NDUDUÕQGDNL� LVDEHWOL� DQODWÕPOD�� Lú\HULQGH� LúJ�F��

ID]ODOÕOÕ÷ÕQÕQ�RUWD\D�oÕNPDVÕ�QHGHQL\OH�� LúoLQLQ� Lú\HULQGH�oDOÕúPD�RODQD÷ÕQÕQ�RUWDGDQ�

������������������������������ ������������������
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NDONPÕú� ROPDVÕ� JHUHNPHNWHGLU
.�%�%

�� %LU� EDúND� GH\LúOH�� EX� QHGHQOHU�� LúoLQLQ� LúLQL�

GR÷UXGDQ� YH\D� GROD\OÕ� ELU� úHNLOGH� HWNLOH\HUHN� oDOÕúWÕUÕOPD\D� GHYDP� HWWLULOPH�

LKWL\DFÕQÕ� RUWDGDQ� NDOGÕUÕFÕ� QLWHOLN� WDúÕGÕNODUÕ� WDNWLUGH� JHoHUOL� ELU� IHVKH� VHEHS� WHúNLO�

HGHUOHU�� 2� KDOGH�� Lú\HULQH� LOLúNLQ� QHGHQOHU� VRQXFXQGD� LúoLQLQ� oDOÕúPD� RODQD÷Õ�

NDOPDPÕú��EDúND�úHNLOGH� LVWLKGDPÕ�ROPD\DQ�ELU� Lú�J�F��ID]ODOÕ÷Õ�RUWD\D�oÕNPÕúVD�YH�

Lú\HULQH�LúoL�DOÕQPDVÕ�V|]�NRQXVX�GH÷LOVH��LúYHUHQ�JHoHUOL�RODUDN�V|]�NRQXVX�LúoLOHULQ��

Lú�V|]OHúPHOHULQL�V�UHOL��IHVLK�\ROX\OD�VRQD�HUGLUHELOLU
.�%�&

���

�

� +HQ�]� JHUoHNOHúPHPLú�� JHUoHNOHúLS� JHUoHNOHPH\HFH÷L� GH� NHVLQ� RODUDN�

ELOLQPH\HQ� QHGHQOHU�� Lú\HULQH� LOLúNLQ� geçerli feshe dayanak ROPD]�� Geçerli bir 

QHGHQGHQ� EDKVHGHELOPHN� LoLQ�� V|]� NRQXVX� QHGHQLQ� IHVLK� DQÕQGD�PHYFXW� ROPDVÕ� YH�

LúJ�F�� ID]ODOÕ÷ÕQD� \RO� DoPDVÕ� JHUHNLU�� %HOLUOL� LKWLPDOOHUH� GD\DOÕ� Lú\HULQH� LOLúNLQ�

ROXPVX]� EHNOHQWLOHU� KDOL�� JHoHUOL� IHVKH� QHGHQ� WHúNLO� HWPHVL� G�ú�Q�OHPH]�� 1LWHNLP�

<DUJÕWD\��LúOHWPHQLQ�NDUÕQÕQ�ELU�|QFHNL�\ÕOD�J|UH�G�úPHVLQLQ�JHoHUOL�ELU�QHGHQ�WHúNLO�

HWPH\HFH÷LQL� EHOLUWPLúWLU� Yüksek Mahkemeye göre ‘’  Dosyadaki bilgi ve belgelere 

J|UH��IHVLK�WDULKLQGH�GDYDOÕQÕQ�KHQ�]�]DUDU�HWPHGL÷L�������\ÕOÕ�LON��D\�NDUÕQÕ�|QFHNL�\ÕOD�

J|UH�D]DOGÕ÷Õ��EX�D]DOPDQÕQ�QHGHQOHULQGHQ�ELULQLQ�GH�NUHGL�DODFDNODUÕQ�WDNVLWOHQGLULOPHVL�

YH� ELU� NÕVPÕQGDQ� YD]JHoLOPHVL� ROGX÷X�� GDYDOÕ� LúYHUHQLQ� LVWLKGDP� ID]ODVÕ� SHUVRQHO�

ROGX÷XQX�VDYXQPDVÕQD�NDUúÕ�\|QHWLP�NXUXOXQXQ�IHVLK�WDULKLQH�\DNÕQ�WDULKWH�DOÕQDQ�NDUDU�

LOH� NHQGL� E�Q\HVLQGHNL� LúWLUDNOHULQH� SHUVRQHO� DOÕQPDVÕQD� NDUDU� YHULOGL÷L�� GDYDFÕQÕQ�

NRQXPX� JHUH÷L� oDOÕúWÕ÷Õ� NDGUR�YH� \DSWÕ÷Õ� LúWH�KL]PHWLQH� LKWL\Do� GX\XOGX÷X� EX� ROJXODUD�

J|UH��IHVKLQ�LúOHWPHQLQ��Lú\HULQL�YH�LúLQ�JHUHNOHULQGHQ�ELU�QHGHQH�GD\DQPDGÕ÷Õ�GDYDFÕQÕQ�

YHULPVL]OL÷LQLQ�GH� LOHUL� V�U�OPHGL÷L�DQODúÕOGÕ÷ÕQGDQ� IHVKLQ�JHoHUVL]OL÷L�YH�GDYDFÕQÕQ� LúH�

LDGHVLQH�NDUDU�YHULOPHVL�JHUHNLU
7�8�9

’ ’ ���

�

��%HOLUWPHN�JHUHNLU�NL��ED]Õ�GXUXPODUGD� LúYHUHQLQ� LKWL\Do�GX\GX÷X�LúoL�VD\ÕVÕ�

D\QÕ�NDOPDNOD�ELUOLNWH�� LúLQ�QLWHOL÷LQLQ�GH÷LúWLULOPHVL�VRQXFXQGD�PHYFXW� LúoL�QLWHOL÷L�

\HQL� LúWH� oDOÕúWÕUPD\D� HOYHUPH\H� ELOLU�� ÖrQH÷LQ�� Lo� SL\DVD� LoLQ� �UHWLP� \DSDQ� ELU�

LúOHWPH� JHQLú� |Oo�GH� LKUDFDWD� JHoHPH� NDUDUÕ� DOÕUVD� \DEDQFÕ� GLO� ELOHQ� oDOÕúDQODUD�

ihtiyaç duyabilir.�%X�GXUXPGD�LKWL\Do�GX\XODQ� LúoL�VD\ÕVÕ�GH÷LúPHGL÷L�KDOGH�\HQL�Lú�

������������������������������ ������������������
: ;�;

   Ali GÜZEL, µ¶øúOHWPHVHO�.DUDUODUÕQ�.H\ILOLN�'HQHWLPLQH�7DEL�2OPDVÕ��9H�*HoHUOL�1HGHQOH�
)HVLKWH�6RQ�dDUH��8OWLPD�5DWLR��øONHVLQLQ�*|]HWLOPHVL�.DUDU�øQFHOHPHV�´���dDOÕúPD�YH�7RSOXP�
'HUJLVL����������V������: ;�<

   SÜZEK, øú�+XNXNX���V������: ;�=

��<UJ���+�'������������7DULK��(��������������.��������������&25386��9HUVLRQ�������
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WDQÕPÕQD�X\PD\DQ� �LúoLOHULQ� Lú�DNLWOHULQL�JHoHUOL�QHGHQOH�IHVKHGHELOLU�YH�EX� LúoLOHULQ�

\HULQH�\HQL� LúLQ� LKWL\DoODUÕQÕ�NDUúÕOD\DFDN�YDVÕIWD�LúoLOHU�DOÕQDELOLU
>�?�@

��$QFDN�EX�\ROD�

JLWPHN�LoLQ�LúYHUHQLQ�PHYFXW�LúoLOHULQL�H÷LWLPH�WDEL�WXWPDVÕ�YH�EX�H÷LWLPGHQ�ELU�VRQXo�

DODPDGÕ÷Õ�WDNWLUGH�IHVLK�\ROXQD�JLWPHVL�JHUHNLU���

��

E��)HVLK�VRQ�oDUH�ROPDOÕGÕU��8OWLPD�5DWLR��
�

)HVKLQ� VRQ� oDUH� ROPDVÕ� �XOWLPD� UDWLR�� \DVDGD� EXOXQPDPDNOD� ELUOLNWH� JHUHN�

\DVDQÕQ� JHUHNoHVLQGH� YH� JHUHNVH� <DUJÕWD\¶ÕQ� Lú� J�YHQFHVL� LOJLOL� NDUDUODUÕQGD�

EHOLUWLOPLú�YH�EHQLPVHQPLú�ELU�LONHGLU��<DVD�JHUHNoHVLQGH ‘’  Bu uygulamaya giderken 

LúYHUHQGHQ�EHNOHQHQ�IHVKH�HQ�VRQ�oDUH�RODUDN�EDNPDVÕGÕU��%X�QHGHQOH�JHoHUOL�VHEHS�

NDYUDPÕQD� X\JXQ� \RUXP� \DSDUNHQ� V�UHNOL� RODUDN� IHVLKWHQ� NDoÕQPD� RODQD÷ÕQÕQ� ROXS�

ROPDGÕ÷Õ� DUDúWÕUÕOPDOÕGÕU¶¶� GHQPHN� VXUHWL\OH� IHVKLQ� VRQ� oDUH� ROPDVÕ� LONHVL�XOWLPD�

UDWLR�� EHQLPVHQPLúWLU�� �� 8OWLPD� UDWLR�� /DWLQFH� ELU� GH\LP� ROXS�� G�ú�Q�OPHVL� YH\D�

EDúYXUXOPDVÕ� JHUHNHQ� VRQ� oDUH�� VRQ� |QOHP�DQODPÕQD� JHOPHNWH�� V|]� NRQXVX� GH\LP��

HVDV�RODUDN�� LúYHUHQLQ� IHVLK� LúOHPLQH� VRQ�oDUH�RODUDN�EDúYXUPDVÕ��EX�\ROD�JLWPHGHQ�

öQFH��Lú�V|]OHúPHVLQLQ�GHYDPOÕOÕ÷ÕQÕ�VD÷ODPD\D�YH�LúoLQLQ�Lú\HULQGHNL�LúLQL�NRUXPD\D�

\|QHOLN�W�P�|QOHPOHUL�DOPDVÕ�DQODPÕQD�JHOPHNWHGLU
>�?�A

���
�

øú\HUL� LoLQH� YH\D� GÕúÕQD� LOLúNLQ� QHGHQOHULQ� YDUOÕ÷Õ� KDOLQGH�� Lú� V|]OHúPHVLQLQ�

KHPHQ� IHVKL� FLKHWLQH� JLGLOHPHPHVL�� EDúWD� P�PN�Q� ROGX÷X� |Oo�GH� HVQHN� oDOÕúPD�

\|QWHPOHULQLQ�X\JXODQPDVÕ�ROPDN��]HUH�Lú�LOLúNLVLQLQ�V�UG�U�OPHVLQH�RODQDN�YHUHFHN�

|QOHPOHUH�EDúYXUXOPDVÕ��EXQODU� VRQXoVX]�NDOGÕ÷Õ� WDNWLUGH� �HQ�RQ�oDUH� �XOWLPD� UDWLR��

RODUDN�V|]OHúPHQLQ�IHVKHGLOPHVL�JHUHNLU
>�B�C

���
�

øúOHWPHVHl karar ile amaçlanan ne olursa olsun�� JHoHUOL� QHGHQH� GD\DOÕ� IHVLK�

KDNNÕQÕQ�GR÷XPX��LúoLQLQ�oDOÕúPD�RODQD÷ÕQÕQ�RUWDGDQ�NDONPDVÕQD��Lú\HULQGH�R�LúoL\H�

LKWL\Do�NDOPDPDVÕQD��ELU�EDúND�GH÷LúOH� IHVKLQ�NDoÕQÕOPD]�ROPDVÕQD�ED÷OÕGÕU��)HVKLQ�

������������������������������ ������������������
: ;�D

 SÜZEK, øú�+XNXNX���V������: ;�E

 GÜZEL, øúOHWPHVHO�.DUDUODUÕQ�.H\ILOLN�'HQHWLPLQH�7DEL�2OPDVÕ��9H�*HoHUOL�1HGHQOH�)HVLKWH�6RQ�
dDUH��8OWLPD�5DWLR��øONHVLQLQ�*|]HWLOPHVL��V������: <�F

�02//$0$+0872ö/8��D�J�H���V�����
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NDoÕQÕOPD]OÕ÷ÕQGDQ�V|]�edebilmek için ise,�LúOHWPHVHO�NDUDUOD�|QJ|U�OHQ�DPDFD�IHVLK�

GÕúÕQGD�GDKD�KDILI�ELU�WHGELUOH�LOH�XODúPDN��P�PN�Q�YH\D�ID\GDOÕ�ROPDPDOÕGÕU
>�B�>

���
�
'DKD� KDILI� WHGELUOHUOH� IHVKL� HQJHOOHPHN� EHNOHQHELOLU� ROGX÷X� � KDOGH�� LúYHUHQ�

\LQH�IHVLK�\ROXQD�JLWPLú�LVH�NDoÕQÕOPD]OÕN�XQVXUX�JHUoHNOHúPHGL÷LQGHQ�IHVLK�JHoHUOL�

VD\ÕOPD]
>�B�G

��)HVLK�\HULQH�JHoHELOHFHN�PXKWHPHO�WHGELUOHU��PHVOHN�LoL�H÷LWLP��oDOÕúPD�

NRúXOODUÕQGD� HVDVOÕ� GH÷LúLNOLN� LOH� NÕVD� oDOÕúPD� YH� �FUHWVL]� L]LQ� ROPDN� �]HUH� �o� DQD�

JUXSWD� WRSODQDELOLU
>�B�H

�� gUQH÷LQ�� \HQL� ELU� �UHWLP� WHNQRORMLVLQH� JHoLOPHVL� VRQXFX� Lú�

J�F�� WDVDUUXIX� VD÷ODQPDVÕ�� Lú\HULQLQ� NDSDQPDVÕ�� WDúÕQPDVÕ� YH\D� N�o�OW�OPHVL�

QHGHQOHUL�LOH�LúoLQLQ�Lú\HULQGH�oDOÕúPD�RODQD÷Õ�RUWDGDQ�NDONPÕúWÕU�YH�Lú�V|]OHúPHVLQLQ�

IHVKL�NDoÕQÕOPD]GÕU
>�B�I ��%X�QRNWDGD��NHQGLVLQH�DLW�EDúND�Lú\HUOHUL�RODQ�ELU�LúYHUHQGHQ�

EHNOHQHQ�Lú�DNWLQL�IHVKHWPHN�\HULQH��GDKD�KDILI�ELU�WHGELU�RODUDN�LúoL\H�NHQGLVLQH�DLW�

ELU�EDúND�Lú\HULQGH�oDOÕúPDVÕQÕ�önermesiGLU��øúYHUHQLQ�EX�GH÷LúLNOLN�|QHULVLQL�LúoL��DOWÕ�

Lú�J�Q��LoHULVLQGH��\D]ÕOÕ�RODUDN�NDEXO�HWPH]VH�YHya bu süreyi suskun kalarak geçirir 

LVH�� EX� KDOGH� LúYHUHQ�� JHoHUOL� ELU� IHVLK� QHGHQLQLQ� YDUOÕ÷Õ� QHGHQLQH� GD\DQDUDN� Lú�

V|]OHúPHVLQL�IHVKHGHELOHFHNWLU
>�B�?

���

�
� <DUJÕWD\� GD� LoWLKDWODUÕ\OD� XOWLPD� UDWLR� LONHVLQLQ� J|]HWLOPHVL� JHUHNWL÷LQL�

YXUJXODPDNWD� YH� IHVLKWHQ�EDúND�|QOHPOHULQ� DOÕQÕS� DOÕQPDGÕ÷ÕQÕ�GD�GHQHWOHPHNWHGLU��

<�NVHN� 0DKNHPH\H� J|UH� µ¶����� 6D\ÕOÕ� øú� .DQXQX
QXQ� ���PDGGHVLQGH� Lú�

V|]OHúPHVLQLQ� LúYHUHQ� WDUDIÕQGDQ� LúOHWPHQLQ�� Lú\HULQLQ� YH� LúLQ� JHUHNOHULQGHQ�

ND\QDNODQDQ� JHoHUOL� ELU� VHEHEH� GD\DQÕODUDN� IHVKHGLOHELOHFH÷L� G�]HQOHQPLúWLU��

øúOHWPH\L� YH\D� Lú\HULQL� HWNLOH\HQ� REMHNWLI� QHGHQOHUOH� RUWD\D� oÕNDQ� LúJ�F�� ID]ODOÕ÷Õ�

VRQXFXQGD��LúoLQLQ�Lú\HULQGH�oDOÕúPD�RODQD÷Õ�RUWDGDQ�NDONPÕú�LVH�IHVLK�LoLQ�JHoHUOL�ELU�

VHEHELQ�YDUOÕ÷ÕQGDQ�V|]�HGLOLU��øúYHUHQ�DPDo�YH�LoHUL÷LQL�EHOLUOHPHNWH�VHUEHVW�ROGX÷X�

LúOHWPHVHO� NDUDUODU� DODELOLU�� $QFDN�� LúOHWPHVHO� NDUDU� VRQXFXQGD�� WHGELU� RODUDN�

G�ú�Q�OHQ� IHVKLQ�]RUXQOX�KDOH�JHOPLú�ROPDVÕ�JHUHNLU��%DúND�ELU�DQODWÕPOD� LúYHUHQLQ�

IHVLK� NRQXVXQGD� NH\IL� NDUDUODUÕ� \DUJÕ� GHQHWLPLQH� WDELGLU�� gWH� \DQGDQ�� LúOHWPHVHO�

NDUDUOD�YDUÕOPDN�LVWHQHQ�KHGHIH�IHVLKWHQ�EDúND�ELU�\ROOD�XODúPDN�P�PN�Q� LVH�IHVLK�

için geçerli bir nedenden söz edilemez.�)D]OD�oDOÕúPDODU�NDOGÕUÕODUDN��LúoLQLQ�UÕ]DVÕ�LOH�
������������������������������ ������������������
: <�:

�(1*ø1��D�J�H���V�����: <�J

 ÇANKAYA� GÜNAY��*g.7$ù�D�J�H���V�����: <�K

�(1*ø1��D�J�H���V�����: <�L

�$/3��D�J�H��V������: <�;

 Sarper SÜZEK, µ¶'H÷LúLNOLN�)HVKL¶¶��7ø6.�$NDGHPL��&���6������������V�����
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HVQHN� oDOÕúPD� ELoLPOHUL� JHWLULOHUHN�� LúoL\L� EDúND� LúWH� oDOÕúWÕUDUDN� \D� GD� PHVlek içi 

H÷LWLPH� WDEL� WXWDUDN� DPDFD�XODúPD� RODQD÷Õ� YDU� LNHQ� IHVKH� EDúYXUXOPDPDVÕ� JHUHNLU��

.ÕVDFD��³IHVLK�VRQ�oDUH�ROPDOÕGÕU´��XOWLma ratio) ilkesi gözetilmelidir’ ’
>�B�B

���

�

&��*(d(5/ø�1('(1/ø�)(6ø+�ø/(�+$./,�1('(1/ø�)(6ø+�$<5,0,�
�

%RUoODU� +XNXNX� DQODPÕQGD�� V�UHOL fesih için her hangi bir nedenin 

JHUoHNOHúPHVL� DUDQPDPDNWDGÕU�� WDUDIODU� V|]OHúPHQLQ� GL÷HU� WDUDIÕQD� \|QHOWHFHNOHUL�

IHVLK� LUDGHVL\OH� V|]OHúPH\L� KHU� ]DPDQ� VRQD� HUGLUPH� RODQD÷ÕQD� VDKLSWLUOHU� �ø.�

P�������� 6|]OHúPH� WDUDIODUÕQGDQ� ELULVLQLQ� NRUXQPDVÕQÕ� JHUHNWLUHQ� KXNXNL� LOLúNLOHUGH�

%RUoODU�+XNXNX� HVDVÕQGDQ� D\UÕOPÕú�� \DVD� NR\XFX� KXNXNL� LOLúNL\H�P�GDKDOH� HGHUHN�

IHVLK� \HWNLVLQL� VÕQÕUODPÕúWÕU�� 1LWHNLP� øú� +XNXNXQGD� GD� %RUoODU� +XNXNX� HVDVÕQGDQ�

D\UÕOÕQPÕú�� LúYHUHQ� NDUúÕVÕQGD� LúoL\L� NRUXPDN� DPDFÕ\OD�� Lú� V|]OHúPHVLQLQ� LúYHUHQ�

WDUDIÕQGDQ� IHVKLQGH� JHoHUOL� QHGHQOHUH� GD\DQÕOPDVÕQÕ� JHUH÷LQL� DUDPÕúWÕU�� )HVLK� LoLQ�

JHoHUOL�ELU�QHGHQLQ�DUDQPDVÕ�GD�JHoHUOL�QHGHQOL�IHVLK�LOH�KDNOÕ�QHGHQOL�IHVLK�DUDVÕQGDNL�

IDUNODUÕQ� WHVSLWLQL� YH� EX� WHVSLWWH� NXOODQÕODFDN� |Oo�WOHULQ� QHOHU� RODFD÷Õ� VRUXQXQX�

J�QGHPH� JHWLUPLúWLU�� g]HOOLNOH� .DQXQXQ� ��� LQFL� PDGGHVLQGH� D\UÕ� ELU� G�]HQOHPH�

NRQXVX� RODQ� KDNOÕ� QHGHQOHUOH� IHVLK� ROJXVXQX�� JHoHUOL� VHEHSOHUOH� IHVLK� LoLQ� DUDQDQ�

VHEHSOHUGHQ�D\ÕUPDN�YH�DUDGDNL�IDUNODUÕ�RUWD\D�NR\PDN��PDGGL�ROD\ODUÕ�KXNXN�WHNQL÷L�

EDNÕPÕQGDQ�V|]�NRQXVX�LNL�IDUNOÕ�IHVLK�W�U��DoÕVÕQGDQ�GH÷HUOHQGLUPHN�JHUHNHFHNWLU�

�

���+DNOÕ�1HGHQOL�)HVLK�6HEHSOHUL�<DVDGD�6ÕQÕUOÕ�2ODUDN�6D\ÕOPÕúWÕU�
�

� 6�UHVL� EHOLUOL� ROVXQ� YH\D� ROPDVÕQ� LúYHUHQ�� NDQXQGD� EHOLUWLOHQ� KDOOHUGH� Lú�

V|]OHúPHVLQL�V�UHQLQ�ELWLPLQGHQ�|QFH�YH\D bildirim süresini beklemeksizin feshetme 

RODQD÷ÕQD�VDKLSWLU��6|]OHúPHQLQ�KDNOÕ�QHGHQOL�IHVKLQGH�WHN�WDUDIOÕ�IHVLK�EH\DQÕ�\HWHUOL�

ROPDPDNWD�� IHVLK� LUDGHVLQLQ� \DQÕ� VÕUD� \DVDGD� EHOLUWLOHQ� KDNOÕ� VHEHSOHULQGH�

JHUoHNOHúPHVL� GH� JHUHNPHNWHGLU�� +DNOÕ� QHGHQOL� IHVLKWH�� LID\Õ� ER]DQ�� V|]OHúPH\H�

D\NÕUÕOÕN� ROXúWXUDQ�� WDUDIODU� DUDVÕQGD� J�YHQ� LOLúNLVLQL� ]HGHOH\HQ� ELU� ROJXQXQ� RUWD\D�

oÕNPDVÕ�LOH�V|]OHúPH\H�GHYDPÕQ�oHNLOPH]�KDOH�JHOPHVL�V|]�NRQXVXGXU
>�B�M

���
������������������������������ ������������������
: <�<

�<DUJ�����+'��������������7DULK�� �(���������������.���������������dDOÕúPD�YH�7RSOXP�'HUJLVL��
6D\Õ���������������V��������: <�=

 Gülsevil ALPAGUT,� ³øú� 6|]OHúPHVLQLQ� )HVKLQGH� +DNOÕ�*HoHUOL� 1HGHQ� D\UÕPÕ� YH� <DJÕWD\¶ÕQ�
.RQX\D�øOLúNLQ�.DUDUODUÕQÕQ�'H÷HUOHQGLULOPHVL¶¶��6LFLO�øú�+XNXNX�'HUJLVL��6D\Õ����0DUW�������V�����
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�

� *HoHUOL� ELU� QHGHQ� GD\DOÕ� IHVLK� VHEHSOHUL� ����� VD\ÕOÕ� \DVDQÕQ� ���PDGGHVLQGH�

VD\ÕOPÕúNHQ�� KDNOÕ� QHGHQOL� IHVLK� VHEHSOHUL� LVH� \DVDQÕQ� ���� PDGGHVLQGH� ND]XLVWLN�

RODUDN�VD\ÕOPÕúWÕU��+DNOÕ�IHVLK�QHGHQOHULQ�<DVDGD�ND]XLVWLN�RODUDN�EHOLUOHQPLú�ROPDVÕ�

NDUúÕVÕQGD�� 7�UN�+XNXNX� EDNÕPÕQGDQ�� KDNOÕ�JHoHUOL� IHVLK� QHGHQOHUL� D\UÕPÕQGDNL� LON�

ölçüW�Q�KDNOÕ�QHGHQOH�IHVKH�LOLúNLQ�����PDGGH�ROGX÷X�V|\OHQPHOLGLU
>�B @

��

��
���'DYUDQÕúWDQ�.D\QDNODQDQ�)HVLK�øOH�øú�.DQXQX�0DGGH����,,�'H�<HU�$ODQ�
)HVLK�1HGHQOHUL�$\UÕPÕ��

�

�øú�NDQXQXQ�����PDGGHVLQGH�EHOLUWLOHQ�LúoLQLQ�GDYUDQÕúODUÕQGDQ�ND\QDNOÕ�IHVLK�

LOH�øú�NDQXQXQ�����PDGGHVLQLQ�,,��EHQGLQGH�\HU�DODQ��µ¶$KODN�YH�L\L�QL\HW�NXUDOODUÕQD�

X\PD\DQ� KDOOHU� YH� EHQ]HUOHUL� KDOOHUGH� ¶¶� KDNOÕ� QHGHQOL� IHVKL� D\ÕUPDGD� VÕNÕQWÕ�

oHNLOPHNWH�� HVDVHQ� GH� EX� KXVXV� D\UÕPGD� HVDVOÕ� PHVHOH\L� ROXúWXUPDNWDGÕU��

*HUoHNWHQGH�øú�.DQXQX�����PDGGHVL�,,��EHQGL�GÕúÕQGDNL�GL÷HU�EHQWOHUGH�VD\ÕODQ�KDOOHU��

WHUHGG�GH� \HUPH\HFHN� QHWOLNWH� YH� KDNLPLQ� WDNWLU� KDNNÕQÕ� \RN� VD\PDPDNOD� ELUOLNWH�

RQX�VÕQÕUODU�QLWHOLNWHGLU��%X�DQODPGD�,,�EHQG�GÕúÕQGDNL�GL÷HU�EHQWOHUGH��KDNOÕ�IHVLK�LOH�

JHoHUOL�QHGHQH�GD\DOÕ�IHVLK�D\UÕPÕQGD�ELU�VÕNÕQWÕ�GR÷PDPDNWDGÕU��

�

$KODN� YH� L\L� QL\HW� NXUDOODUÕQD� X\PD\DQ� ROJXODU�� \DQÕOWPD�� úHUHI� YH� QDPXVD�

GRNXQDFDN� V|]OHU�� DKODND� D\NÕUÕ� \DúD\Õú�� VDWDúPD�� WHKGLW� YH\D� VDUKRúOXN�� VDGDNDW�

ERUFXQD� D\NÕUÕ� GDYUDQÕúODU�� KDSLV� FH]DVÕQD� PDKNXPL\HW�� GHYDPVÕ]OÕN�� LúLQ�

\DSÕOPDPDVÕ�� Lú� J�YHQOL÷LQL� WHKOLNH\H� G�ú�UPH� YH\D� ]DUDU� YHUPH�� KDOOHULGLU�� %X�

ROJXODU�NXVXUD�GD\DOÕ�ROPDVÕ�\DQÕQGD�� LúYHUHQLQ�J�YHQLQL�]HGHOH\HQ��LúoLQLQ�VDGDNDW�

ERUFXQD�YH�V|]OHúPHGHQ�GR÷DQ�ERUFXQD�D\NÕUÕOÕN�WHúNLO�HGHU�QLWHOLNWH�ROJXODUGÕU��%X�

QRNWDGD� � |]HOOLNOH� øú� .DQXQX� PDGGH� ��¶GH� \HU� DODQ� � LúoLQLQ� GDYUDQÕúÕQGDQ�

ND\QDNODQDQ� JHoHUOL� IHVLK� QHGHQL� LOH� SDUDOHOOLN� RUWD\D� oÕNPDNWDGÕU� NL�� D\UÕP�

]RUOX÷XQXQ�\R÷XQODúWÕ÷Õ�oHNLUGHN�DODQÕQ�VÕQÕUODUÕ�GD�EX�\ROOD��EHOLUPHNWHGLU
>�B�A ���

�

������������������������������ ������������������
: <�D

�$/3$*87��øú�6|]OHúPHVLQLQ�)HVKLQGH�+DNOÕ�*HoHUOL�1HGHQ�D\UÕPÕ�YH�<DJÕWD\¶ÕQ�.RQX\D�øOLúNLQ�
.DUDUODUÕQÕQ�'H÷HUOHQGLULOPHVL���V����: <�E

�gPHU�(.0(.dø� “ <HQL�øú�.DQXQX�.DUúÕVÕQGD�<DUJÕ��'DYD�6�UHFL�YH�2ODVÕ�8\JXODPD�6RUXQODUÕ�
h]HULQH¶¶��0HUFHN��7HPPX]�������V������
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'DYUDQÕúWDQ� ND\QDNOÕ� QHGHQOHUGH�� DKODN� YH� L\L� QL\HW� NXUDOODUÕQD� D\NÕUÕ� RODQ�

KDOOHUGH�ROGX÷X�JLEL��JHQHO�RODUDN�NXVXUD�GD\DQDQ�YH�V|]OHúPH\H�D\NÕUÕOÕN�WHúNLO�HGHQ�

KDOOHUGLU�� )DNDW�� .DQXQXQ���PDGGHVL� EDNÕPÕQGDQ� JHoHUOL� VHEHSOHU� ���� PDGGHVLQGH�

EHOLUWLOHQOHU� NDGDU� D÷ÕU� ROPDPDNOD� ELUOLNWH�� LúoLQLQ� LúLQL� YH\D� Lú\HULQLQ� ROD÷DQ�

\�U�\�ú�Q�� ROXPVX]� HWNLOH\HQ� KDOOHUGLU
>�M�C �� .DQXQXQ� JHUHNoHVLQGH� GDYUDQÕúWDQ�

ND\QDNOÕ� JHoHUOL� IHVLK� QHGHQOHULQH� �� LúYHUHQH� ]DUDU� YHUPHN� \D� GD� ]DUDUÕQ� WHNUDUÕ�

WHGLUJLQOL÷LQL� \DUDWPDN�� Lú\HULQGH� UDKDWVÕ]OÕN� \DUDWDFDN� úHNLOGH� oDOÕúPD�

DUNDGDúODUÕQGDQ� ERUo� SDUD� LVWHPHN�� DUNDGDúODUÕQÕ� LúYHUHQH� NDUúÕ� NÕúNÕUWPDN�� LúLQL�

X\DUÕODUD� UD÷PHQ� HNVLN�� N|W�� YH\D� \HWHUVL]� RODUDN� \HULQH� JHWLUPHN�� Lú\HULQGH� Lú�

DNÕúÕQÕ� YH� Lú� RUWDPÕQÕ� ROXPVX]� HWNLOH\HFHN� ELU� ELoLPGH� GL÷HU� NLúLOHUOH� LOLúNLOHUH�

JLUPHN��LúLQ�DNÕúÕQÕ�GXUGXUDFDN�úHNLOGH�X]XQ�WHOHIRQ�J|U�úPHOHUL�\DSPDN��VÕN�VÕN�LúH�

JHo� JHOPHN� YH� LúLQL� DNVDWDUDN� Lú\HULQGH� GRODúPDN�� DPLUOHUL� YH\D� Lú� DUNDGDúODUÕ� LOH�

FLGGL�JHoLPVL]OLN�J|VWHUPHN��VÕNoD�YH�JHUHNVL]�\HUH�WDUWÕúPD\D�JLULúPHN�JLEL�KDOOHU��

örnek olaUDN� YHULOPLúWLU�� *HUHNoHGH� GDYUDQÕúWDQ� ND\QDNOÕ� JHoHUOL� QHGHQH� � YHULOHQ�

|UQHNOHU��VR\XW��DQODPGD�KDNOÕ�QHGHQOL�IHVLK�NDSVDPÕQD�GD�JLUPHNWHGLU��%X�GD�KDNOÕ�

QHGHQOH� IHVLKOH� D\UÕPÕ� GDKD� GD� J�oOHúWLUPHNWH� YH� o|]�P�Q� VRPXW� ROD\D� J|UH�

EHOLUOHQPHVLQL�JHUHNOL�NÕOPDNWDGÕU��

�

� <DUJÕWD\� �ELU�NDUDUÕQGD��Lú\HULQGH�VDWÕú�HOHPDQÕ�RODUDN�oDOÕúDQ�GDYDFÕ�LúoLQLQ�

Lú\HULQLQ�DPLUL�RODQ�VDWÕú�P�G�U�QH�µ¶VHQ�EHQLP�oRFX÷XP�\DúÕQGDVÕQ��EDQD�P�G�UO�N�

P�� \DSÕ\RUVXQ¶¶� V|]OHULQL� VDUI� HWWL÷L� HOLQL� P�G�UH� GR÷UX� VDOODGÕ÷Õ�DQFDN� LVDEHW�

HWWLUHPHGL÷L� LoLQ� GDUS� H\OHPLQL� JHUoHNOHúWLUHPHGL÷LQL� WHVSLW� HWWLNWHQ� VRQUD� � EXQX�

JHoHUOL�ELU�IHVLK�QHGHQL�RODUDN�J|UP�úW�U
>�M�> ���%LU�EDúND�NDUDUÕQGD�GD�LúoLQLQ�Lú\HULQH�

DLW�ELOJLVD\DUÕ�NXOODQDUDN�oDOÕúPD�VDDWOHUL� LoLQGH�D\QÕ�\HUGH�oDOÕúDQ�EDúND�ELU�KDQÕP�

DUNDGDúÕQD�HGHS�GÕúÕ� V|]OHU�YH� UHVLPOHU� LoHUHQ�PHVDMODU�QHGHQL\OH� � Lú� V|]OHúPHVLQLQ�

IHVKLQLQ�JHoHUOL�IHVLK�QHGHQLQH�GD\DOÕ�ROGX÷XQX�NDEXO�HWPLúWLU
>�M�G ���2\VD��NL�NDUDUODUGD�

\HU� DODQ� LúoLOHULQ� GDYUDQÕúODUÕ�� øú� .DQXQX� P� ���,,� NDSVDPÕQGD� KDNOÕ� IHVLK� VHEHEL�

RODUDN�GD�QLWHOHQGLULOHELOLU��

�

������������������������������ ������������������
: =�F

�8/8&$1�D�J�H���V����: =�:

  Yrg.9 HD 26.01.2005 Tarih, 2004/30915, 2005/1538 ( ÇANKAYA�GÜNAY�*g.7$ù�D�J�H��V��
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 Yrg. 9 HD 16.12.2005 Tarih,E.2004/18435,K.2004/28069 (ÇANKAYA�GÜNAY�*g.7$ù�D�J�H���
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%X� QHGHQOH�� D\UÕPÕQ� JHUoHNOHúWLULOPHVLQGH� EHNOHQPH]OLN� NULWHUL� YH� VRPXW�

ROD\ÕQ� NRúXOODUÕ� oHUoHYHVLQGH� \DSÕODFDN� GH÷HUOHQGLUPH� EHOLUOH\LFLGLU
>�M�H

�� 6RPXW�

GXUXPD� J|UH�� LúoLQLQ� EHOLUOL� ELU� GDYUDQÕúÕ��*HUHNoH¶GH� IRUP�OH� HGLOHQ� LIDGH\OH� µ¶� Lú�

LOLúNLVLQLQ� V�UG�U�OPHVLQLQ� LúYHUHQ� DoÕVÕQGDQ� |QHPOL� YH� PDNXO� |Oo�GH�

EHNOHQHPH\HFH÷L«¶¶� D÷ÕUOÕNWD� LVH� � JHoHUOL� QHGHQGHQ�� DKODN� YH� L\L� QL\HW� NXUDOODUÕ��

EDNÕPÕQGDQ�EHNOHQHPH\HFHN�D÷ÕUOÕNWD�LVH�KDNOÕ�QHGHQGHQ�EDKVHWPHN�JHUHNHFHNWLU
>�M�I

���

+DQJL� KXVXVODUÕQ� JHoHUOL� QHGHQOL� IHVLK� VHEHEL� ROPD\DFD÷Õ� PDGGH� ��� µLQ� LOJLOL�

EHQWOHULQGH� HPUHGLFL� ELU� úHNLOGH� EHOLUWLOPLú� ROPDVÕ� NDUúÕVÕQGD� GD�� EX� EHQWOHUGH�

EHOLUWLOHQ�KXVXVODUGD�EX�D\UÕPÕ�NROD\ODúWÕUD�ELU�HWNHQ�RODFDNWÕU��

������������������������������ ������������������
: =�K

�$/3$*87��øú�6|]OHúPHVLQLQ�)HVKLQGH�+DNOÕ�*HoHUOL�1HGHQ�D\UÕPÕ�YH�<DJÕWD\¶ÕQ�.RQX\D�øOLúNLQ�
.DUDUODUÕQÕQ�'H÷HUOHQGLULOPHVL��V����: =�L

�02//$0$+0872ö/8�D�J�H���V�����
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�
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�
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�

�����VD\ÕOÕ�øú�.DQXQX¶QGD�KDNOÕ�ELU�QHGHQLQ�EXOXQPDVÕ�KDOLQGH�IHVLK�KDNNÕQÕQ�

DOWÕ� J�QO�N� KDN� G�ú�U�F�� V�UHGH� NXOODQÕOPDVÕ� JHUH÷L� G�]HQOHQPLú� LNHQ�� JHoHUOL�

QHGHQOHULQ� EXOXQPDVÕ� KDOLQGH� LVH� IHVLK� KDNNÕQÕQ� QH� ]DPDQ� NXOODQÕODFD÷ÕQD� GDLU� ELU�

G�]HQOHPH� EXOXQPDPDNWDGÕU�� .XUDO� RODUDN�� LúYHUHQ�� JHoHUOL� QHGHQOHUGHQ� ELULQLQ�

YDUOÕ÷Õ� KDOLQGH� Lú� DNWLQL� IHVKHWPH� RODQD÷ÕQD� VDKLSWLU�� $QFDN�� \DVDGD� ELU� DoÕNOÕN�

ROPDPDVÕ� NDUúÕVÕQGD�� � LúYHUHQLQ�� JHoHUOL� QHGHQOHUGHQ� ELULQLQ� YDUOÕ÷Õ� KDOLQGH�� � IHVLK�

KDNNÕQÕ� KDQJL� V�UH� LoHULVLQGH� NXOODQDFD÷Õ� YH� EX� KDNNÕQ� NXOODQÕODFD÷Õ� süreQLQ� QH\H�

J|UH� EHOLUOHQHFH÷L� VRUXQX, çözüOPHVL� gereken önemli konulardan biri� RODUDN�

NDUúÕPÕ]D�oÕNPDNWDGÕU��

�

+DNOÕ� QHGHQOHULQ� YDUOÕ÷Õ� KDOLQGH� IHVLK� KDNNÕQÕQ� DOWÕ� J�QO�N� KDN� G�ú�U�F��

V�UHGH� NXOODQÕOPDVÕ� JHUHNWL÷L� |QJ|UHQ� G�]HQOHPHQLQ�� JHoHUOL� IHVLK� QHGHQOHULQLQ�

YDUOÕ÷Õ� KDOLQGH� GH� X\JXODQDELOLQHFH÷L� |QH� V�U�OHELOLU��1H� YDU� NL�� � ELU� KDNNÕQ� DQFDN�

\DVD\OD�LOH�VÕQÕUODQDELOLQHFH÷LQH�LOLúNLQ�DQD\DVD�NXUDOÕ�NDUúÕVÕQGD��ELU�KDNNÕQ�\RUXPOD�

VÕQÕUODQGÕUÕOPDVÕ�P�PN�Q� J|]�NPHPHNWHGLU��1LWHNLP��<DUJÕWD\� GD� DOWÕ� J�QO�N� KDN�

G�ú�U�F�� V�UHQLQ� JHoHUOL� VHEHSOH� IHVLKOHUGH� X\JXODQDPD\DFD÷ÕQÕ� NDUDUODUÕQGD�

YXUJXODPDNWDGÕU��<DUJÕWD\� ‘’�����VD\ÕOÕ�.DQXQXQ����PDGdesinde düzenlenen DOWÕ�Lú�

J�QO�N� KDN� G�ú�U�F�� V�UH�� D\QÕ� \DVDQÕQ� ���PDGGHVLQGHNL� NRúXOODUÕQ� EXOXQPDVÕ�

KDOLQGH� X\JXODQDFDN� ROXS�� \DVDQÕQ� ��� YG�� PDGGHOHULQGH� G�]HQOHQHQ� � JHoHUOL� IHVLK�

KDOOHULQGH�X\JXODQDFD÷ÕQD�GDLU�ELU�K�N�P�EXOXQPDPDNWDGÕU�¶¶*HoHUOL�IHVLK�nedeni’ ’  
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EXOXQPDVÕ� KDOLQGH� LúYHUHQLQ� PDNXO� ELU� V�UHGH� IHVLK� KDNNÕQÕ� NXOODQPÕú� ROPDVÕ�

\HWHUOL
>�M�?

� RODFD÷ÕQÕ� EHOLUWPHNWHGLU�� %LU� EDúND� NDUDUÕQGD� GD� <DUJÕWD\� µ¶� ����� VD\ÕOÕ�

.DQXQXQ����PDGGHVLQGH�|QJ|U�OHQ�KDN�G�ú�U�F��V�UH�D\QÕ�\DVDQÕQ������PDGGHVLQH�

göre fesihlHU�LoLQ�V|]�NRQXVXGXU��%X�V�UHQLQ�DúÕOPÕú�ROPDVÕ�IHVKL�KDNVÕ]�KDOH�JHWLUPLú�

ROVD� GD�� IHVKLQ� µ¶JHoHUOL¶¶� VD\ÕOPDVÕQD� YH� PDNXO� V�UH� LoHULVLQGH� Lú� DNWLQLQ� LúYHUHQ�

WDUDIÕQGDQ�EX�VHEHSOH�IHVKHGLOPHVLQH�HQJHO�ROPDGÕ÷ÕQÕ
>�M�B

��EHOLUWPHNWHGLU��

�

<DVDQÕQ� ELU� V�UH� JHWLUPHPHVL� YH� \RUXP� \ROX\OD� GD� KDNOÕ� QHGHQOH� IHVLK� LoLQ�

|QJ|U�OHQ�V�UHQLQ�JHoHUOL�QHGHQOL� IHVLKOHUGH�GH�X\JXODQPDVÕQÕQ�P�PN�Q�ROPDPDVÕ�

NDUúÕVÕQGD�� LúYHUHQLQ� EHOLUOL� ELU� V�UH\OH� VÕQÕUODQPDNVÕ]ÕQ� KHU� ]DPDQ� LoLQ� JHoHUOL�

QHGHQOH�IHVLK�KDNNÕQÕ�NXOODQDELOHFH÷L söylemHN�GH�GR÷UX�GH÷LOGLU��+HU�úH\GHQ�|QFH��

|]HOOLNOH� LúoLQLQ� GDYUDQÕúÕ� \D� GD� \HWHUOLOL÷LQGHQ� ND\QDNODQDQ� QHGHQOHUOH� \DSÕODQ�

IHVLKOHUGH� IHVLK� VHEHEL� RUWDGD� NDONPÕú� ROGX÷X� \DGD� X]XQ� ELU� V�UH� JHoWL÷L� KDOGH�

LúYHUHQLQ�V|]OHúPH\L�IHVKHWPHVL
>�M�M �KDNNÕQ�N|W�\H�NXOODQÕPÕ�QLWHOL÷LQGHGLU�YH�NDQXQ�

EXQX�NRUXPD]��0.�P�����%X�QHGHQOH� LúYHUHQLQ�V�UH�VÕQÕUODPDVÕ�ROPDNVÕ]ÕQ�geçerli 

QHGHQOH�IHVLK�KDNNÕQÕ�NXOODQPD�RODQD÷Õ�\RNWXU��

�

g÷UHWLQLQ�
>�M @

� YH� <DUJÕWD\¶ÕQ� EX� NRQX\D� LOLúNLQ� EHQLPVHGL÷L� o|]�P, geçerli 

VHEHSOHULQ�YDUOÕ÷Õ�KDOLQGH�LúYHUHQ�IHVLK�KDNNÕQÕ�PDNXO�ELU�V�UH�LoHULVLQGH�NXOODQPDVÕ�

JHUHNWL÷L� \|Q�QGHGLU�� %XQD� J|UH� LúYHUHQ�� JHoHUOL� ELU� IHVLK� QHGHQLQLQ� RUWD\D�

oÕNPDVÕQGDQ�LWLEDUHQ dürüstlük ve L\L�QL\HW�NXUDOODUÕQD�J|UH�PDNXO�ELU�V�UH�LoHULVLQGH�

IHVLK� KDNNÕQÕ� NXOODQPDVÕ� JHUHNLU�� 0DNXO� V�UH�� G�U�VWO�N� YH� L\L� QL\HW� NXUDOODUÕ�

oHUoHYHVLQGH�KHU�ROD\ÕQ�VRPXW�|]HOOL÷LQH�J|UH�EHOLUOHQPHOL�YH�EHOLUOHPHGH��LúYHUHQLQ�

V�UHJHOHQ�WXWXPX�LOH�LúoLGH�IHVKH�EDúYXUPD\DFD÷Õ�\|Q�QGH�KDNOÕ�ELU�J�YHQ�ROXúWXUXS�

ROXúWXUPDGÕ÷Õ� GLNNDWH� DOÕQPDOÕ
>�M�A �� � úD\HW� LúYHUHQ� � IHVKH� EDúYXUPD\DFD÷Õ� \|Q�QGH�

LúoLGH�ELU�J�YHQ�ROXúWXUPXú�LVH�EX�J�YHQH��VW�QO�N�WDQÕQPDOÕGÕU
>�@�C

���

�

������������������������������ ������������������
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 Yrg.9.HD.27.01.2005 Tarih ,E.2004/26072, K.2005/2011 ( ÇANKAYA�GÜNAY�*g.7$ù��
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<DVDFD�G�]HQOHQPHPLú�ROPDVÕ�NDUúÕVÕQGD��EL]LP�KXNXNXPX]GD�PDNXO�V�UHQLQ�

KXNXNL� GD\DQD÷ÕQÕQ� %RUoODU� .DQXQX¶QXQ� ����� PDGGHVLQLQ� ROXúWXUXOGX÷X� LOHUL�

sürülmektediU
>�@�> �� %X� J|U�úH� J|UH�� ���� VD\ÕOÕ� WDYVL\H� NDUDUÕQGD� LIDGH� HGLOHQ� IHVKLQ�

PDNXO� ELU� V�UH� LoHULVLQGH� \DSÕOPDVÕ� LONHVLQH� EL]LP� KXNXNXPX]GD� \HU� YHULOPHPLú�

ROPDVÕQD� NDUúÕQ�� EHQ]HU� ELU� VRQXFD� %RUoODU� .DQXQX¶QXQ� ����� PDGGHVL� GD\DQDN�

DOÕQDUDN�JLGLOHELOLU���

�

.DQDDWLPL]FH, Borçlar Kanunu’ nun 344. maddesinde düzenlenen fesih 

ELOGLULPL��KDNOÕ�ELU�QHGHQLQ�YDUOÕ÷ÕQD�ED÷ODQPÕú�YH� IHVKH�GD\DQDN� WHúNLO�HGHQ�KDNOÕ��

QHGHQLQ�ROXúXPXQGD�GD�NXUDO�RODUDN� LúoLQLQ�NXVXUX�DUDQPÕúWÕU��%XQD�NDUúÕQ� geçerli 

IHVLK�QHGHQOHUL�LúoLQLQ�NXVXUXQD�GD\DQPD\DELOHFH÷L�JLEL��LúoLQLQ�NXVXUXQXQ�DUDQGÕ÷Õ�

geçerli fesih nedenleriQGH� GH� KDNOÕ� QHGHQ� ROXúWXUDFDN� D÷ÕUOÕNWD� NXVXUODU�

DUDQPDPDNWD�� GDKD� KDILI� NXVXUODUGD� JHoHUOL� IHVLK� LoLQ� \HWHUOL� ROPDNWDGÕU�� $\UÕFD�

Borçlar Kanununun ilgili düzenlemesi� �%.�P������ LOH� øú�.DQXQX� ¶QGD�G�]HQOHQHQ�

KDNOÕ�QHGHQOH�GHUKDO�IHVLK�KDOOHUL� �ø.�P�����SDUDOHO�ELU�G�]HQOHPH�ROXS��ELOGLULPVL]�

IHVLK� KDOOHULQH� LOLúNLQGLU�� %X� QHGHQOH� JHoHUOL� QHGHQOHUOH� \DSÕODQ� IHVLKOHUGH� IHVLK�

VHEHEL�RUWDGD�NDOPÕú�ROGX÷X�\D�GD�IHVLK�VHEHELQLQ�ROXúPDVÕQGDQ�VRQUD�DUDGDQ�X]XQ�

ELU� V�UH� JHoWL÷L� KDOGH� LúYHUHQLQ� Lú� V|]OHúPHVLQL� IHVKHWPHVL�� dürüstlük ve iyi niyet 

NXUDODUÕ�LOH�ED÷GDúPD\DFD÷ÕQGDQ��PDNXO�V�UHQLQ�KXNXNL�GD\DQD÷ÕQÕ�G�U�VWO�N�YH�L\L�

QL\HW�NXUDOODUÕQÕQ��ROXúWXUGX÷XQXQ�NDEXO��JHUHNLU��0.�P���YH������

�

%��øùdø1ø1�6$9810$6,1,1�$/,10$�=2581/8/8ö8�
�

���6DYXQPD�$OPD�=RUXQOXOX÷XQ�.DSVDPÕ�
�

<HQL�\DVD�LOH�JHWLULOHQ�|QHPOL�\HQLOLNOHUGHQ�ELUL�GH�Lú�DNWLQLQ�IHVKLQGHQ�|QFH�

LúoL\H� VDYXQPD� KDNNÕQÕQ� WDQÕQPDVÕGÕU�� $KODN� YH� L\L� QL\HW� NXUDOODUÕQD� X\PD\DQ� YH�

EHQ]HUOHUL� KDOOHU� VDNOÕ� NDOPDN� ND\GÕ\OD� �ø.� ���,,��� KDNNÕQGDNL� LGGLDODUD� NDUúÕ�

VDYXQPDVÕQÕ�DOPDGDQ�ELU�LúoLQLQ�EHOLUVL]�V�UHOL�Lú�V|]OHúPHVL��R�LúoLQLQ�GDYUDQÕúÕ�YH\D�

YHULPL� LOH� LOJLOL� QHGHQOHUOH� IHVKHGLOHPH\HFH÷L�� øú� .DQXQXQXQ� ���PDGGHVLQLQ�

��IÕNUDVÕQGD� K�NPH� ED÷ODQPÕúWÕU�� <DVDQÕQ� JHUHNoHVLQH� J|UH� GH� µ¶� %HOLUVL]� V�UHOL� Lú�

V|]OHúPHVL�� LúoLQLQ� GDYUDQÕúÕ� YH\D� YHULPL� LOH� LOJLOL� ELU� QHGHQOH� IHVKHGLOL\RU� LVH�� RQD�

������������������������������ ������������������
: D�:

�d(/ø.�øú�+XNXNX�'HUVOHUL���VV����1; GÜZEL,�D�J�H���V������62<(5��D�J�H��V����
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|QFH�KDNNÕQGDNL� LGGLDODUD�NDUúÕ�VDYXQPD�IÕUVDWÕ�YHULOHFHNWLU��$QFDN�� LúoLQLQ�]LKLQVHO�

YH\D� EHGHQVHO� \HWHUVL]OL÷L�� DUNDGDúODUÕ� YH\D� DPLUOHUL� LOH� VÕNoD� YH� JHUHNVL]� \HUH�

WDUWÕúPD\D� JLULúPLú� ROPDVÕ� JLEL� GXUXPODUGD� VDYXQPDVÕQÕQ� DOÕQPDVÕ� LúYHUHQGHQ�

EHNOHQHPH\HFHNWLU�� .XúNXVX]�� øú� .DQXQX� P�� ��� LQFL� PDGGHVLQLQ� �,,�� QXPDUDOÕ�

EHQGLQGHNL� úDUWODU� JHUoHNOHúPLú� LVH�� LúYHUHQ� EXQD� J|UH� ELOGLULPVL]� �GHUKDO�� IHVLK�

KDNNÕQÕ� NXOODQDELOHFHNWLU¶¶��0DGGH� JHUHNoHVLQGH� EHOLUWLOHQ� µ¶���LúoLQLQ� ]LKLQVHO� YH\D�

EHGHQVHO�\HWHUVL]OL÷L��DUNDGDúODUÕ�YH\D�DPLUOHUL� LOH�VÕNoD�YH�JHUHNVL]�\HUH�WDUWÕúPD\D�

JLULúPLú� ROPDVÕ� JLEL� GXUXPODUGD� VDYXQPDVÕQÕQ� DOÕQPDVÕ� LúYHUHQGHQ�

EHNOHQHPH\HFHNWLU«¶�DoÕNODPDVÕ��GRNWULQGH�KDNOÕ�RODUDN�HOHúWLULOPLúWLU��*HUoHNWHQGH�

LúoLQLQ�EHGHQVHO�\HWHUVL]OL÷L�DoÕNoD�J|U�OVH�GH�GDYUDQÕúODUÕQÕQ�]LKLQVHO�\HWHUVL]OLNWHQ�

ND\QDNODQGÕ÷Õ�YH\D� DUNDGDúODUÕ� YH\D� DPLUOHUL� LOH� JLUGL÷L� WDUWÕúPDODUÕQ� JHUHNVL]� ROXS�

ROPDGÕ÷Õ� oRN� DoÕN� ROPD\DFD÷ÕQGDQ� E|\OH� GXUXPODUGD� LúoLQLQ� VDYXQPDQÕQ� DOÕQPDVÕ�

JHUHNLU
>�@�G ��

�
<DVDQÕQ� EX� G�]HQOHPHVL�� ø/2¶� QXQ� ���� VD\ÕOÕ� V|]OHúPHVLQLQ� µ¶øúWHQ�

oÕNDUPDGDQ�|QFH�YH\D� LúWHQ�dÕNDUPD�DQÕQGD�ø]OHQHFHN�3URVHG�U¶¶� �EDúOÕ÷ÕQÕ� WDúÕ\DQ�

��� PDGGHVL\OH� X\XPOXGXU�� $QFDN� ���� PDGGHQLQ� ��IÕNUDVÕQGD� µ¶\HWHUOLOLN¶¶� NDYUDPÕ�

\HULQH� � µ¶� YHULPOLOLN¶¶� NDYUDPÕ� NXOODQÕOPÕú� ROVD� GD�� µ¶YHULPOLOLN¶¶� NDYUDPÕ\OD� GL÷HU�

KDOOHULQ� GÕúODQGÕ÷Õ� VRQXFXQD� YDUÕOPDPDOÕ� YH� ���� PDGGHGH� NL� LIDGH\OH� SDUDOHOOL÷L�

VD÷ODQPDOÕGÕU�� %X� QHGHQOH�� øú� .DQXQXQXQ� ���PDGGHVLQLQ� ��� IÕNUDVÕQGD� \HU� DODQ�

µµYHULPL¶¶� LEDUHVLQL�� ���� PDGGH� GH� ROGX÷X� JLEL� µ¶\HWHUVL]OL÷L¶¶� úHNOLQGH� DQODPDN�

JHUHNLU
>�@�H

�� 6DYXQPDQÕQ� ELoLPL� YH� \|QWHPL� KXVXVXQGD� \DVDGD� ELU� DoÕNOÕN� \RNWXU��

6DYXQPD� KDNNÕQÕQ� DPDFÕQD� X\JXQ� RODUDN�� LúYHUHQ� LúoL\H� YHULPVL]OL÷LQGHQ� YH\D�

GDYUDQÕúWDQ�ND\QDNODQDQ�IHVLK�QHGHQLQL�\D]ÕOÕ�RODUDN�ELOGLUPHN��VDYXQPD�LoLQ�LúoL\H�

X\XQ� ELU� V�UH� WDQÕPDN�� \D]ÕOÕ� \DGD� WXWDQDNOD� WHVSLW� HGLOPHN� NRúXOX\OD� V|]O��

VDYXQPDVÕQÕ� YHUPHGL÷L� WDNWLUGH�� VDYXQPD� KDNNÕQGDQ� YD]JHoPLú� VD\ÕODFD÷Õ�

KDWÕUODWÕOPDOÕGÕU
>�@�I

���gQHPOL�RODQ�VDYXQPD\D�GDYHWLQ�LúoLQLQ�HOLQH�XODúPDVÕ�ROGX÷XQD�

J|UH��LúYHUHQ�VDYXQPDVÕQÕ�YHUPHVL�LVWHPLQL�LúoL\H��HOGHQ�LOHWHELOHFH÷L�JLEL��QRWHU�YH\D�

iadeli taahhütlü mektupla da iletebilir.� ùD\HW� VDYXQPD\D� GDYHW� � ELOGLULPL� � LúoL\H�

XODúPD]VD� YH\D� XODúPDVÕ� UD÷PHQ� LúoL� EHOLUWLOHQ� J�Q� YH� VDDWWH� KDNOÕ� ELU� PD]HUHWL�

ROPDNVÕ]ÕQ�JHOPH]VH��øú�.DQXQXQ������PDGGHVL�X\DUÕQFD��EXQXQ�ELU�WXWDQDNOD��WHVSLW�

������������������������������ ������������������
: D!J
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HWPHN� ]RUXQOXGXU
>�@�?

�� %HOLUWPHN� JHUHNLU� NL�� LúYHUHQLQ� LúoLQLQ� VDYXQPDVÕQÕ� DOPD�

]RUXQOXOX÷X�ELU�LVSDW�NRúXOX�ROPD\ÕS�JHoHUOLOLN�NRúXOXGXU��$\UÕFD�LúoLQLQ�VDYXQPDVÕ�

IHVLK� ELOGLULPLQGH� |QFH� DOÕQPDVÕ� JHUHNLU�� IHVLKWHQ� VRQUD� LúoLQLQ� VDYXQPDVÕQÕQ�

DOÕQPDVÕ� \DVDQÕQ� DoÕN� DQODWÕPÕ� NDUúÕVÕQGD� P�PN�Q� J|U�OPHPHNWHGLU�� 1LWHNLP��

<DUJÕWD\�GD�� LúoLQLQ�IHVLKWHQ�VRQUD�VDYXQPDVÕQÕQ�DOÕQPDVÕQÕ�JHoHUOL�ELU� IHVLK�VHEHEL�

RODUDN�J|UPHPLú�YH�EX�\|QGHNL�\HUHO�PDKNHPH�NDUDUÕQÕ�RQDPÕúWÕU
>�@�B �� �Öte yandan��

LúoLQLQ� VDYXQPDQÕQ� DOÕQPDVÕ� ]RUXQOXOX÷XQD�� VDGHFH� úHNOL� ELU� NRúXOXQ� \HULQH�

JHWLULOPHVL� RODUDN� GD� EDNPDPDN� GD� JHUHNLU�� <DVD� NR\XFX�� LúoLQLQ� VDYXQPDVÕQÕQ�

DOÕQPD� ]RUXQOXOX÷XQX� ELU� VÕKKDW� úDUWÕ� RODUDN� |QJ|UPHVL�� HVDVÕQGD� Lú� LOLúNLVLQLQ�

GHYDPÕQÕ� DPDoODGÕ÷Õ� YH� EXQXQ� GR÷DO� VRQXFX� RODUDN� GD� VDYXQPDVÕQÕQ� DOÕQPDVÕ�

VRQUDVÕ� Lú� DNWLQLQ� KHPHQ� IHVKHGLOHELOPHVLQL� |QJ|UPHGL÷L� DoÕNWÕU�� %X� QHGHQOH�

\HWHUVL]OLN�YH\D�GDYUDQÕúODUGDQ�ND\QDNOÕ�VHEHSOHUH�GD\DOÕ�RODUDN�LúoLQLQ�VDYXQPDVÕQÕ�

DODQ� LúYHUHQ�� EX� VDYXQPD\Õ� GD� J|]� |Q�QGH� EXOXQGXUDUDN� öncelikle bu nedenlerin 

giderilmesi için uygun çözümler üretmeli��úD\HW�üretilen çözümler sonuç verme]�LVH�

IHVLK�\ROXQD�JLWPHOLGLU�����

�

���6DYXQPD�$OÕQPDVÕQÕ��=RUXQOXOX÷XQXQ�øVWLVQDODUÕ�
�

� øúYHUHQLQ� VDYXQPD� DOPD� \�N�PO�O�÷��� \DVDQÕQ� LIDGHVLQGHQ� GH� DoÕNoD�

DQODúÕODFD÷Õ� �]HUH�� LúoL\H� LOLúNLQ� JHoHUOL� QHGHQOHULQ� YDUOÕ÷Õ� KDOLQGH� V|]� NRQXVX�

ROPDNWDGÕU�� øú\HULQH� LOLúNLQ� JHoHUOL� VHEHSOHULQ� YDUOÕ÷Õ� KDOLQGH� LVH�� EX� VHEHSOHU� LúoL�

PHUNH]OL� ROPDGÕ÷ÕQGDQ�� LúYHUHQLQ� LúoLQLQ� VDYXQPDVÕQÕ� DOPD� \�N�PO�O�÷��

EXOXQPDPDNWDGÕU�� (VDVHQ�� LúoLGHQ� ND\QDNODQPD\DQ�� RQXQOD� ELU� LOJLVL� EXOXQPD\DQ��

LúOHWPH�JHUH÷L� IHVLKOHUGH� LúoLQLQ�NHQGLVLQL� VDYXQPDVÕ�P�PN�Q�ROPDGÕ÷Õ�JLEL�EXQXQ�

ELU�DQODPÕ�GD�\RNWXU
>�@�M ��*�]HO��DQÕODQ�QHGHQOHU��LúoLGHQ�ND\QDNODQPDGÕ÷Õ�LoLQ�LúoLQLQ�

VDYXQPDVÕQÕQ�DOÕQPDPDVÕ�X\JXQ�J|U�OHELOLU� LVH�GH�����PDGGH�GH� WRSOX�LúoL�oÕNDUPD�

LOH� LOJLOL� RODUDN� D\QÕ� QHGHQOHUOH� \DSÕODQ� IHVLKOHUGH� V|]� NRQXVX� RODQ� Lú\HUL� VHQGLND�

WHPVLOFLOHUL�LOH�J|U�úPH�]RUXQOXOX÷XQXQ�����PDGGH�NDSVDPÕQD�JLUPH\HQ�ELUH\VHO�LúoL�

������������������������������ ������������������
: D�;

� )HY]L� '(0ø5�³*HoHUOL� 6HEHSOH� )HVLK� .DYUDPÕ� YH� 8\JXODPD´�� /HJDO� øú� +XNXNX� YH� 6RV\DO�
*�YHQOLN�+XNXNX�'HUJLVL��6���������V�������: D�<
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oÕNDUPDODUD� GD� WHúPLO� HGLOPHVLQLQ� oRN� GDKD� LVDEHWOL� ELU� o|]�P� RODFD÷Õ�

NDQDDWLQGHGLU
>�@�@

��
�

�� øúYHUHQLQ� VDYXQPD� DOPD�\�N�PO�÷�Q�Q� LVWLVQDODUÕQGDQ�ELUL� GH�� DKODN� YH� L\L�

QL\HW�NXUDOODUÕQD�X\PD\DQ�YH�EHQ]HUL�KDOOHULQ�YDUOÕ÷ÕGÕU��ø.�P���,,���Yasaya göre bu 

KDOOHULQ�YDUOÕ÷Õ�KDOLQGH��LúoLQLQ�VDYXQPDVÕQÕQ�DOÕQPDVÕQD�JHUHN�\RNWXU��%X�G�]HQOHPH�

GRNWULQGH�HOHúWLULOPLúWLU��%LU�J|U�úH�J|UH��øúoL\H�DKODN�YH�L\L�QL\HWH�D\NÕUÕ�GDYUDQGÕ÷Õ��

V|]JHOLPL�KÕUVÕ]OÕN�\DSWÕ÷Õ�YH�EXQXQ� LoLQGH�V|]OHúPHVL� IHVKHGLOHFH÷L� V|\OHQGL÷LQGH��

RQXQ�NHQGLQL� VDYXQPDVÕ� HQ� GR÷DO� KDNNÕ�ROGX÷X�JLEL�� EHONL� GH� LúYHUHQLQ� � ELU� \DQOÕú�

GDYUDQÕúD� EDúYXUPDPDVÕ� EDNÕPÕQGDQ� ID\GDOÕ� RODELOHFH÷L� YH� EX� \ROOD�� LúoL\H� DNVLQL�

RUWD\D�NR\PD�RODQD÷Õ�VD÷ODQDFD÷ÕQGDQ��\DUJÕQÕQ�JHUHNVL]�\HUH�PHúJXO�HGLOPHVLQLQ�GH�

|Q�QH� JHoLOPH� RODQD÷Õ� NDUúÕVÕQGD�� � \DSÕODQ� EX� G�]HQOHPH� \HULQGH� GH÷LOGLU
>�@�A

�� %LU�

GL÷HU�J|U�úH�J|UH�GH��EX�G�]HQOHPH��GDKD�KDILI�NXVXUXQ�\�NOHQGL÷L�KDOOHUGH�VDYXQPD�

RODQD÷Õ� WDQÕUNHQ� GDKD� D÷ÕU� NXVXUXQ� \�NOHQGL÷L� KDOOHUGH� LúoLQLQ� VDYXQPD�KDNNÕQGDQ�

\RNVXQ� EÕUDNDQ� WXWDUVÕ]�� DGDOHW� YH� KDNNDQL\HWH� D\NÕUÕ� ELU� G�]HQOHPH� RODUDN�

görülmektedir
>�A�C ��

�

� gWH�\DQGDQ��DKODN�YH�L\L�QL\HW�NXUDOODUÕQD�X\PD\DQ�YH�EHQ]HUL�KDOOHULQ�YDUOÕ÷Õ�

KDOLQGH��LúYHUHQLQ�VDYXQPD�DOPD�\�N�PO�O�÷�Q�Q�EXOXQPDGÕ÷Õ�EHOLUWLOPLúVH�GH��ø.�

P�������µ¶�VD÷OÕN�VHEHSOHUL¶¶��µ¶]RUOD\ÕFÕ�VHEHSOHU¶¶��µ¶LúoLQLQ�J|]DOWÕQD�DOÕQPDVÕ�YH\D�

WXWXNODQPDVÕ¶¶ø.� P����,�,,,�,9�� LOH� µ¶NDQXQ� GÕúÕ� JUHY¶¶� �7ø*/.� P����� KDOOHULQGH�

LúYHUHQLQ�LúoLQLQ�VDYXQPDVÕQÕ�DOÕS�DOPD\DFD÷Õ�NRQXVXQGD�\DVD�GD�ELU�DoÕNOÕN�\RNWXU��

'RNWULQGH�� ELU� J|U�ú�� EX� KDOOHUGH� LúoLQLQ� VDYXQPDVÕQÕQ� DOÕQPDVÕ� JHUHNWL÷LQL� LOHUL�

sürerken
>�A�>

�� ELU� EDúND� J|U�ú� LVH�� EX� JLEL� � KDOOHUGH� LúoLQLQ� VDYXQPDVÕQÕQ� DOÕQPD�

]RUXQOXOX÷XQXQ�EXOXQPDGÕ÷ÕQÕ�Lleri sürmektedir
>�A�G ���

�
.DQDDWLPL]FH�� DKODN� YH� L\L� QL\HW� NXUDOODUÕQD� X\PD\DQ� YH� EHQ]HUL� KDOOHULQ�

YDUOÕ÷Õ� GÕúÕQGD�NL�GL÷HU bütün� KDOOHUGH� LúoLQLQ� VDYXQPDVÕQÕQ� DOÕQPDVÕ� JHUHNLU�� �����

VD\ÕOÕ� \DVD\OD� \DSÕODQ düzenlemeGH� LúoLQLQ� VDYXQPD� KDNNÕ� \DVDO� J�YHQFH\H�

NDYXúWXUXOPXú� YH� EX� KDNNÕQ� VÕQÕUÕ� GD� LVWLVQDL� RODUDN� NDQXQGD� G�]HQOHQPLúWLU�� %X�
������������������������������ ������������������
: D�D
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QRNWD�GD��\DVDGD�|QJ|U�OPH\HQ�KDOOHULQ�LVWLVQD�NDSVDPÕQD�DOÕQPDVÕ�YH�E|\OHOLNOH�GH�

\RUXP� \ROX\OD� ELU� KDNNÕQ� VÕQÕUODQPDVÕ�RODQDNOÕ� J|U�OPHPHNWHGLU��$\UÕFD� EX� \|QGH�

\RUXP��LúoL�OHKLQH�\RUXP�LONHVL\OH�GH�oHOLúPHNWHGLU��.DOGÕ�NL�\DVDQÕQ�DPDFÕQGDQ�YH�

JHQHO�IHOVHIHVLQGHQ�GH�E|\OH�ELU�VRQXFD�XODúPDN�RODQDNOÕ�GH÷LOGLU���

�

&��)(6ø+�%ø/'ø5ø0ø1ø1�<$=,/,�<$3,/0$�=2581/8/8ö8�
�

øú� .DQXQXQXQ� ���PDGGHVLQGH� IHVLK� ELOGLULPLQLQ� \D]ÕOÕ� RODUDN� \DSÕOPDVÕ�

JHUHNWL÷L�KXVXVX�G�]HQOHQPLúWLU��%X�G�]HQOHPH\H�J|UH��Lú�J�YHQFHVL�NDSVDPÕQGD�ELU�

LúoLQLQ� EHOLUVL]� V�UHOL� V|]OHúPHVLQL� IHVKHGHQ� ELU� LúYHUHQ�� � IHVLK� ELOGLULPLQL� \D]ÕOÕ�

RODUDN�\DSPDN�]RUXQGDGÕU��ø.�P��������%X�G�]HQOHPH�NDUúÕVÕQGD��IHVLK�ELOGLULPLQLQ�

sözlü olaUDN�\DSÕOPDVÕ��\DSÕODQ�IHVKL�JHoHUVL]�NÕODFDNWÕU��$QFDN�EX�HVDV��\DOQÕ]FD�Lú�

J�YHQFHVL� NDSVDPÕQD� JLUHQ� \HUOHUGH� YH� NLúLOHUGH� X\JXODPD� DODQÕQD� VDKLSWLU�� EX�

QHGHQOH�Lú�J�YHQFHVL�NDSVDPÕQD�JLUPH\HFHN�ELOGLULPOL�IHVLK�KDOOHULQGH�EX�]RUXQOXOXN�

EXOXQPDPDNWDGÕU
>�A�H

��

�
<D]ÕOÕ� ELOGLULP� úDUWÕ� VDGHFH� JHoHUOL� VHEHSOHULQ� YDUOÕ÷Õ� KDOLQGH� GH÷LO�� øú�

.DQXQXQ� LúYHUHQLQ� KDNOÕ� QHGHQOH� GHUKDO� IHVLK� KDNNÕQÕ� G�]HQOH\HQ� ���� PDGGHVLQGH�

belirtilen bütün haller içinde söz konusudur. Yasa koyucu, sadece ahlak ve iyi niyet 

NXUDOODUÕQD� X\PD\DQ� KDOOHUGH�� LúoLQLQ� VDYXQPDVÕQÕQ� DOÕQPDVÕQÕQ� JHUHNPHGL÷LQL�

|QJ|UP�ú�� EX� KDOOHUGH� GDKL� \D]ÕOÕOÕN� NRúXOXQXQ� \HULQH� JHWLULOPHVLQLQ� JHUHNPHGL÷L�

\|Q�QGH� ELU� G�]HQOHPH\H� JLWPHPLúWLU�� %X� QHGHQOH�� DKODN� YH� L\L� QL\HW� NXUDOODUÕQD�

X\PD\DQ� KDOOHU� GDKLO olmak üzere, ���� PDGGH� GH� |QJ|U�OHQ� E�W�Q� KDOOHUH� GD\DOÕ�

IHVLKOHUGH� \D]ÕOÕOÕN� NRúXOXQD� X\XOPDVÕ� JHUHNPHNWHGLU
>�A�I

��g÷UHWLGH�� Lú� V|]OHúPHVLQLQ�

JHoHUOL�QHGHQOH�\D]ÕOÕ�RODUDN�ELOGLULOPHVLQLQ�úDUWÕQÕQ�ELU�LVSDW�úDUWÕPÕ�\RNVD�JHoHUOLOLN�

úDUWÕ�PÕ�ROGX÷X�WDUWÕúÕOPDNWDGÕU��g÷UHWLGH�J|U�ú�ELUOL÷L�ROPDPDVÕQD�NDUúÕQ��oR÷XQOXN�

J|U�ú���EXQXQ�ELU�JHoHUOLOLN�úDUWÕ�ROGX÷X�\|Q�QGHGLU
>�A�? ���$NVL�J|U�úe göre�LVH��IHVLK�

V|]O��RODUDN�YH�JHoHUOL�VHEHSWH�J|VWHULOHUHN�LúoL\H�ELOGLULOPLúVH��LúYHUHQ�NHQGLQL�LVSDW�

\|Q�QGHQ��J�o�GXUXPGD�J|UP�\RUVD��LúOHPLQ�VÕUI�ELOGLULPL�\D]ÕOÕ�RODUDN�\DSÕOPDGÕ÷Õ�

LoLQ�JHoHUVL]OL÷L�LOHUL�V�U�OPH\HFH÷L��ELU�EDúND�GH\LúOH�\D]ÕOÕOÕN�úDUWÕQÕQ�ELU�LVSDW�úDUWÕ�
������������������������������ ������������������
: E�K

�8/8&$1��D�J�H���V�����: E�L

$\QÕ�\|QGH��8OXFDQ��D�J�H���V�����02//$0$+0872ö/8�D�J�H��V�������: E�;

� %N]�d(/ø.�� øú� *�YHQFHVL�� V����� $\QÕ� \D]DU�� øú� +XNXNX� 'HUVOHUL�� V������ 62<(5�D�J�H�� V�����
ULUCAN, a.g.e. ,s.73; SÜZEK, øú�+XNXNX��V������02//$0$+0872ö/8��D�J�H���V������0XVWDID�
.,/,d2ö/8�D�J�H��V������
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ROGX÷X�\|Q�QGHGLU
>�A�B

���.DQDDWLPL]FH�GH��DNVL�J|U�úH�NDWÕOPD�RODQD÷Õ�EXOXQPDPDNWD�

YH� |÷UHWLGHNL� oR÷XQOXN� J|U�ú�� GR÷UXOWXVXQGD� EXQXQ� ELU� JHoHUOLOLN� úDUWÕ� ROGX÷XQX�

NDEXO�HWPHN�JHUHNLU���1LWHNLP��<DUJÕWD\�GD�oR÷XQOXN�J|U�ú�Q��NDEXO�HWPLú�YH�IHVKLQ�

\D]ÕOÕ�RODUDN�\DSÕOPDVÕ�NRúXOXQX�VÕKKDW�úDUWÕ�RODUDN�J|UP�úW�U
>�A�M

��

�

�� 'H÷LQLOPHVL� JHUHNHQ� ELU� EDúND� KXVXVWD�� LOJLOL� LúoLQLQ� \D]ÕOÕ� IHVLK� ELOGLULPLQL�

LP]DODPDNWDQ�LPWLQD�HWPHVL�KDOLQGH��VRUXQXQ�QDVÕO�o|]�OHFH÷LGLU�������VD\ÕOÕ�\DVDQÕQ�

����� PDGGHVLQGH�� � \DVDGD� |QJ|U�OHQ� ELOGLULPOHULQ� LOJLOL\H� \D]ÕOÕ� RODUDN� YH� LP]D�

NDUúÕOÕ÷ÕQGD� \DSÕOPDVÕ� JHUHNWL÷LQL�� ELOGLULP� \DSÕODQ� NLúLQLQ� EXQX� LP]DODPDPDVÕ�

KDOLQGH� GH� GXUXPXQ� R� \HUGH� WXWDQDNOD� WHVSLW� HGLOHELOHFH÷LQL� G�]HQOHPLúWLU�� %XQD�

J|UH�� úD\HW� LOJLOL� LúoL� LP]DGDQ� LPWLQD� HGL\RUVD�� LúYHUHQ� GXUXPX� ELU� WXWDQDNOD� WHVSLW�

edecek ve böylelikle de \�N�PO�O�÷�Q�� \HULQH� JHWLUPLú� RODFDNWÕU�� 8\JXODPDGD��

özellikle bü\�N�LúOHWPHOHUGH��IHVLK�ELOGLULPL�QRWHU�DUDFÕOÕ÷Õ\OD�\DSÕOPDNWDGÕU��

�

'��)(6ø+�%ø/'ø5ø0ø1'(�6(%(3�*g67(50(�=2581/8/8ö8�
�

.DQXQ� NR\XFX� IHVLK� ELOGLULPLQ� \D]ÕOÕ� \DSÕOPDVÕ� \DQÕQGD�� D\UÕFD� IHVLK�

VHEHELQLQ�GH�DoÕN�YH�QHW�RODUDN�J|VWHULOPHVLQL�]RUXQOX�NÕOPDNWDGÕU��ø.�P������(VNL�øú�

.DQXQX� G|QHPLQGH� W�P� LúoLOHU� EDNÕPÕQGDQ� V�UHOL� IHVLKWH� EXOXQDQ� LúYHUHQ� IHVLK�

QHGHQLQL� J|VWHUPH� ]RUXQOXOX÷X� EXOXQPDGÕ÷ÕQGDQ�� LúoLOHU�� IHVLK� QHGHQLQL� GDYD�

V�UHFLQGH�|÷UHQHELOL\RUODUGÕ
>�A @

��<HQL�øú�.DQXQX�LOH�EX�GXUXP�GH÷LúPLú�YH�LúYHUHQOHUH�

IHVLK� ELOGLULPGH� IHVLK� VHEHELQL� DoÕN� YH� QHW� RODUDN� LúoL\H� ELOGLUPH� ]RUXQOXOX÷X�

JHWLUPLúWLU��.XúNXVX]��EX�G�]HQOHPH\OH��PDGGH�JHUHNoHVLQGH�GH�LIDGH�HGLOGL÷L��]HUH�

‘’ …LOHULGH� LúoL� WDUDIÕQGDQ� DoÕODELOHFHN� ELU� GDYDGD�� IHVKLQ� øú� .DQXQX� DQODPÕQGD�

JHoHUOL� VD\ÕOÕS� VD\ÕODPD\DFD÷ÕQÕQ� EHOLUOHQPHVL� EDNÕPÕQGDQ� LVSDW� NROD\OÕ÷Õ�

VD÷OD\DFDNWÕU’ ’ ��$\UÕFD�� EX� \ROOD� LúYHUHQLQ� ELOGLUGL÷L� IHVLK� VHEHEL\OH� ED÷OÕ� NDOPDVÕ��

EXQX�VRQUDGDQ�\D]ÕOÕ�RODUDN�GH÷LúWLUPH�RODVÕOÕ÷Õ�GD�HQJHOOHQPLú�ROPDNWDGÕU
>�A�A ��

�

øúYHUHQLQ�� IHVLK� ELOGLULPGH� IHVLK� VHEHELQL� DoÕN� YH� QHW� RODUDN� J|VWHUPH�

]RUXQOXOX÷X�� � VR\XW�� JHQHO� YH� PX÷ODN� LIDGHOHU� LOH� \HWLQPHPHVLQL� YH� IHVLK� VHEHELQL�
������������������������������ ������������������
: E�<

�(.2120ø��+L]PHW�$NWLQLQ�)HVKL�YH�øú�*�YHQFHVL���V�����: E�=

� <UJ�� ��+'� � 7DULK�� ����������� � (�� ������������ � � .������������� �$.,�� $/7,17$ù��
BAHÇIVANLAR, a.g.e., s.129).�: E�D

 SÜZEK, øú�+XNXNX���V������: E�E

�(<5(1&ø��7$ù.(17�8/8&$1���D�J�H���V������
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RODELOGL÷LQFH� VRPXWODúWÕUPDVÕQÕ� JHUHNOL� NÕOPDNWDGÕU�� %X� LWLEDUOD� µ¶GDYUDQÕúODUÕQÕ]GDQ�

ötürü’ ’ �  ‘’ Lú\HULQLQ� LoLQGH� EXOXQGX÷X� GXUXP� QHGHQL\OH¶¶� JLEL� LIDGHOHU� NXOODQÕOPDVÕ�

KDOLQGH� IHVLK� QHGHQLQLQ� DoÕN� YH� QHW� RODUDN� EHOLUWLOGL÷L� V|\OHQHPH]
G�C�C

�� %X� QHGHQOH�

\DSÕODQ� ELU� IHVLK� LúOHPLQGH�� � |UQH÷LQ� � LúoLQLQ� GDYUDQÕúÕQD� GD\DQÕOÕ\RU� LVH� EX�

GDYUDQÕúODUÕQ�YH�Lú�LOLúNLVLQL�VRQD�HUGLUPH\L�JHUHNWLUHFHN��HWNLOHULQLQ�QHOHU�ROGX÷XQXQ�

DoÕN� YH� NHVLQ� RODUDN� \D]ÕOPDVÕ� JHUHNLU�� D\QÕ� GXUXP�� LúoLQLQ� \HWHUOLOL÷LQGHQ� YH�

Lú\HULQGHQ� ND\QDNODQDQ� IHVLK� QHGHQOHUL� LoLQ� GH� JHoHUOLGLU
G�C�>

�� %LU� EDúND� LIDGH\OH��

\DSÕODQ� IHVLK� LúOHPLQGH� LúoLGHQ� YH\D� Lú\HULQGHQ�ND\QDNODQDQ� ELU� QHGHQH�GD\DQÕOÕ\RU�

LVH� EX� QHGHQLQ� QH� ROGX÷X� YH� Lú� V|]OHúPHVLQLQ� IHVKLQL� JHUHNWLUHFHN� HWNLOHULQLQ� QHOHU�

ROGX÷XQXQ�GHQHWLPH�HOYHUHFHN�DoÕNOÕN�YH�NHVLQOLNWH�J|VWHULOPHVL�JHUHNLU��

�

)HVLK�VHEHELQLQ�DoÕN�YH�NHVLQ�RODUDN�EHOLUWLOPHVL�NXUDOÕ�� LúYHUHQLQ�J|VWHUGL÷L�

VHEHSOH� ED÷OÕ� ROPDVÕ� LONHVLQLQ� ELU� J|U�Q�P�G�U
G�C�G

�� 6HEHSOH� ED÷OÕOÕN� LONHVL� LVH��

ELOGLULOHQ� IHVLK� VHEHELQLQ� VRQUDGDQ� GH÷LúWLULOHPHPHVLQL� YH� GH� gösterLOHQ� VHEHELQ�

JHQLúOHWLOPHPHVLQL� LIDGH� HGHU�� %XQD� J|UH� LúYHUHQ�� \D]ÕOÕ� IHVLK� ELOGLULPLQGH� KDQJL�

VHEHEL�J|VWHUPLúVH�VDOW�R�VHEHSOH�ED÷OÕ�NDODFDN�YH�\DUJÕODPD�DúDPDVÕQGD�GD�ELOGLUGL÷L�

VHEHS� GÕúÕQGD� EDúND� ELU� VHEHEH� GD\DQDPD\DFD÷Õ� JLEL�� ELOGLUGL÷L� VHEHEL� GH�

JHQLúOHWHPH\HFHNWLU�� 1LWHNLP�� <DUJÕWD\� GD�� LúYHUHQLQ�� LON� IHVLK� VHEHEL\OH� ED÷OÕ�

ROGX÷XQX� YH� \DUJÕODPD� DúDPDVÕQGD� LON� IHVLK� VHEHELQL� GH÷LúWLUHPH\HFH÷LQL�

YXUJXODPDNWDGÕU
G�C�H

���

�

%HOLUWPHN� JHUHNLU� NL�� IHVLK� VHEHELQLQ� DoÕN� YH� QHW� RODUDN� J|VWHULOPHVL� úDUWÕ��

\D]ÕOÕOÕN�úDUWÕQGD�ROGX÷X�JLEL�ELU�JHoHUOLOLN�úDUWÕGÕU��%X�QHGHQOH�IHVLK�ELOGLULPLQGH�EX�

NRúXOXQ�\RNOX÷X�� IHVKL�EDúOÕ� EDúÕQD� JHoHUVL]� NÕOPDNWDGÕU��Ö÷UHWL� GH� IHVLK� VHEHELQLQ�

DoÕN� YH� QHW� RODUDN� EHOLUWLOPHVL� úDUWÕQÕ�� � ELU� JHoHUOLOLN� úDUWÕ� RODUDN� J|UPHNWHGLU
G�C�I

���

<DUJÕWD\� GD� |÷UHWL� J|U�ú�Q�� EHQLPVHPHNWH� YH� IHVLK� VHEHELQLQ� DoÕN� YH� QHW� RODUDN�

gösterilmemesini geçersiz fesih hali olarak görmeNWHGLU
G�C�? ��

�
������������������������������ ������������������
J�F�F

�02//$0$+0872ö/8�D�J�H���V������J�F�:

UÇUM,a.g.e,s.152�J�F�J

 UÇUM,a.g.e,s.152.�J�F�K

�<UJ���+'������������7DULK��(���������������.���������������0XVWDID�.,/,d2ö/8��D�J�H���V�����J�F�L

� %N]�� d(/ø.� øú� *�YHQFHVL�� V����� $\QÕ� \D]DU�øú� +XNXNX� 'HUVOHUL�� V������ 62<(5� D�J�H�� V�����
ULUCAN,a.g.e., s.73; Süzek, øú� +XNXNX�� V������ 02//$0$+0872ö/8�� D�J�H�� V������ 0��
.,/,d2ö/8�D�J�H���V������J�F�;

�<UJ���+'������������7DULK���(��������������.��������������0XVWDID�.,/,d2ö/8��D�J�H��V�������
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)HVLK� VHEHELQLQ� DoÕN� YH� QHW� RODUDN� J|VWHULOPHVL� ]RUXQOXOX÷X�� \D]ÕOÕOÕN�

]RUXQOXOX÷XQGD� ROGX÷X� JLEL�� VDGHFH� JHoHUOL� QHGHQOHUH� GD\DOÕ� IHVLKOHUL� GH÷LO�� KDNOÕ�

QHGHQOHUH� GD\DOÕ� IHVLKOHUL�GH�NDSVDGÕ÷ÕQÕ� HNOHPHN�JHUHNLU��Buna göre�� Lú� J�YHQFHVL�

NDSVDPÕQGDNL� ELU� LúoLQLQ� Lú� V|]OHúPHVL�� KDNOÕ� QHGHQOH� IHVKHGLOLUNHQ� GH� IHVLK� VHEHEL�

DoÕN�YH�QHW�RODUDN�J|VWHULOPHVL�JHUHNLU
G�C�B

��

�

�

�

������������������������������ ������������������
J�F�<

�$\QÕ�\|QGH��8/8&$1��D�J�H����V�����02//$0$+0872ö/8�D�J�H��V�������
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�

�
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�

øú� V|]OHúPHVL� IHVKHGLOHQ� LúoL�� IHVLK� ELOGLULPLQGH� VHEHS� J|VWHULOPHGL÷L� YH\D�

J|VWHULOHQ� VHEHELQ� JHoHUOL� ELU� VHEHS� ROPDGÕ÷Õ� LGGLDVÕ� LOH� IHVLK� ELOGLULPLQLQ� WHEOL÷L�

WDULKLQGHQ� LWLEDUHQ� ELU� D\� LoLQGH� Lú� PDKNHPHVLQGH� GDYD� DoDELOLU�� 7RSOX� Lú�

V|]OHúPHVLQGH� K�N�P� YDUVD� YH\D� WDUDIODU� DQODúÕUODUVD� X\XúPD]OÕN� D\QÕ� V�UHGH� |]HO�

hakeme götürülHELOLU� �ø.�P��������g]HO�KDNHPLQ�ROXúXPX�� oDOÕúPD�HVDV�YH�XVXOOHUL�

oÕNDUÕODFDN�ELU�\|QHWPHOLNOH�EHOLUOHQLU��ø.�P����VRQ���Kanunun bu düzenlemesi 158 

VD\ÕOÕ� ø/2� V|]OHúPHVL\OH� GH� SDUDOHOGLU�� 6|]� NRQXVX� V|]OHúPHGH� GH� µ¶� +L]PHW�

LOLúNLVLQH� KDNVÕ]� RODUDN� VRQ� YHULOGL÷L� NDQÕVÕQGD� RODQ� ELU� LúoLQLQ� PDKNHPH�� Lú�

PDKNHPHVL�� KDNHPOLN� NXUXOX� YH\D� KDNHP� JLEL� WDUDIVÕ]� ELU�PHUFL� QH]GLQGH� LWLUD]GD�

EXOXQPD� KDNNÕ� YDUGÕU�� ø/2� ���� 6\�� V|]��P�����¶¶� GHQLOPHN� VXUHWL\OH� LúoLQLQ� LWLUD]�

KDNNÕ�YH�LWLUD]�PHUFLLOHUL�G�]HQOHPH�DOWÕQD�DOÕQPÕúWÕU��

�

)HVLK�ELOGLULPLQH�LWLUD]ÕQ�SUDWLNWHNL�DQODPÕ��\DSÕODQ�IHVKLQ�JHoHUOL�QHGHQOHUOH��

\DSÕOPDGÕ÷Õ� LGGLDVÕ\OD�\HWNLOL� Lú�PDKNHPHVLQGH��LúLQH�VRQ�YHULOHQ�Lúçi� WDUDIÕQGDQ�LúH�

VRQ�YHUHQ� � LúYHUHQH�NDUúÕ� LúH� LDGH�GDYDVÕ açmaNWÕU
G�C�M

��%X�GDYD\Õ�� LúoL�\HULQH� LúoLQLQ��

�\HVL� EXOXQGX÷X� VHQGLNDGD� DoDELOLU� �6.� P�������� øúoL� LúH� LDGH� GDYDVÕQÕ� \HWNLOL� Lú�

PDKNHPHOHULQGH�DoDELOHFH÷L�JLEL��WRSOX�Lú�V|]OHúPHVL�WDUDIODUÕQÕQ�|QJ|UPHVL�YH\D�LúoL�

LOH�LúYHUHQLQ�DQODúPDVÕ�GXUXPXQGD��X\XúPD]OÕ÷Õ�Lú�PDKNHPHVL�\HULQH�özel hakeme de 

götürebilHFH÷L�WDUWÕúPDVÕ]GÕU��*HUHNoHGH�GH�EHOLUWLOGL÷L��]HUH�NDQXQ�NR\XFXQXQ�E|\OH�

������������������������������ ������������������
J�F�=

�%ø/*ø/ø�D�J�H����V�����
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ELU� o|]�P�� EHQLPVHPHVLQGH� NL� PDNVDW�� Lú� PDKNHPHOHULQLQ� Lú� \�N�� NDUúÕVÕQGD�

X\XúPD]OÕ÷ÕQ�oRN�GDKD�NÕVD�V�UHGH�o|]�OPHVLGLU��

�

g]HO� KDNHPH� EDúYXUDELOPH� DOWHUQDWLI� NRúXOODUÕQGDQ� ELULVL�� WRSOX� Lú�

V|]OHúPHVLQe bu yönde hüküm NRQXOPDVÕGÕU��ùD\HW�WRSOX�Lú�V|]OHúPHVLQGH�EX�\|QGH�

hüküm varsa�� Lú� J�YHQFHVL� NDSVDPÕQGDNL� X\XúPD]OÕN� |]HO� KDNHPH�

götürülebilinecektir.� 7RSOX� Lú� V|]OHúPHVLQH� NRQXODFDN� KDNHP� ND\GÕQÕQ�� WRSOX� Lú�

V|]OHúPHVLQLQ�ERUo�GR÷XUXFX�E|O�P�QH
G�C @

�PL�JLUGL÷L�\RNVD�QRUPDWLI bölümüne 
G�C�A

�PL�

JLUGL÷L� \|Q�QGH� GRNWULQGH� WDUWÕúPDODU� PHYFXWWXU�$QFDN� \DVDQÕQ� DoÕN� YH� ED÷OD\ÕFÕ�

K�NP��NDUúÕVÕQGD���WRSOX�Lú�V|]OHúPHVLQGH�K�N�P�ROPDVÕ�KDOLQGH��|]HO�KDNHPH�JLWPH�

]RUXQOXGXU�� GROD\ÕVÕ\OD� EX� ND\GÕQ� KXNXNL� QLWHOL÷LQLQ� QH� ROGX÷X� VRUXQXQXQ� o|]�P���

VRQXFD�HWNLOL�GH÷LOGLU
G�>�C

��

�

$OWHUQDWLI� NRúXOODUGDQ� ELU� GL÷HUL� LVH�� |]HO� KDNHPH� JLWPH� NRQXVXQGD� LúoL� LOH�

LúYHUHQLQ� DQODúPDVÕGÕU�� øúoL� LOH� LúYHUHQLQ� Lú� DNWLQLQ� GHYDPÕ� V�UHFLQGH� EX� NRQX\D�

G|Q�N� DQODúPDODUÕQÕQ� JHoHUOL� RODELOPHVL� LoLQ�� DQODúPDQÕQ� Lú� DNWLQLQ� IHVLK�

ELOGLULPLQGHQ� VRQUDNL� ELU� D\OÕN� ]DPDQ� GLOLPLQGH� \DSÕOPDVÕ� JHUHNLU�� øú� LOLúNLVL�

NXUXOPDVÕ� YH\D� GHYDPÕ� DúDPDVÕQGD� LúoLQLQ� LúYHUHQ� NDUúÕVÕQGD� VHUEHVW� LUDGHVLQGHQ�

bahsetmek güç RODFD÷ÕQGDQ�� EXQD� LOLúNLQ� \DSÕODQ� DQODúPDQÕQ� JHoHUVL]� VD\ÕOPDVÕ�

JHUHNLU
G�>�>

��

�
%HOLUWPHN� JHUHNLU� NL� WDUDIODUÕ� X\XúPD]OÕ÷Õ� |]HO� KDNHPH� J|W�UPH� \|Q�QGHNL�

DQODúPDODUÕ�� Lú� J�YHQFHVL� K�N�POHULQH� LOLúNLQ� X\XúPD]OÕNODUÕ� NDSVDPDNWD�� GL÷HU�

NRQXODUGDNL� X\XúPD]OÕNODUÕ� NDSVDPDPDNWDGÕU�� %X� QHGHQOH� Lú� J�YHQFHVL� K�N�POHUL�

GÕúÕQGD�NDODQ�X\XúPD]OÕNODUÕQ�o|]�P�\HUL�Lú�PDKNHPHVLGLU��1LWHNLP�<DUJÕWD\�GD�ELU�

NDUDUÕQ�GD��EX�KXVXVX�ú|\OH�LIDGH�HWPLúWLU��µ¶�øú�KXNXNX�YH�\DUJÕODPDVÕ�PHY]XDWÕQGD�

���0DUW������WDULKLQGH�\�U�UO�÷H�JLUHQ������YH�DNDELQGH����+D]LUDQ������WDULKLQGH�

\�U�UO�÷H�JLUHQ������VD\ÕOÕ�NDQXQODU�LOH�IHVKLQ�JHoHUVL]OL÷L��LúH�LDGH�YH�EXQD�ED÷OÕ�Lú�

J�YHQFHVL�LOH�ERúWD�JHoHQ�V�UH�LoLQ��FUHW�DODFD÷Õ�X\XúPD]OÕNODUÕ�GÕúÕQGD��NDODQ�GL÷HU�

������������������������������ ������������������
J�F�D

��g]HO�KDNHP�ND\GÕQÕQ�ERUo�GR÷XUXFX��QLWHOLNWH�ROGX÷X��\|Q�QGHNL�J|U�ú�LoLQ�%N]�8/8&$1��D�J�H���
V������J�F�E

�g]HO�KDNHP�ND\GÕQÕQ�QRUPDWLI� �QLWHOLNWH�ROGX÷X��\|Q�QGHNL�J|U�ú� LoLQ�%N]��d(/ø.��øú�+XNXNX�
'HUVOHUL��V������J�: F

 SÜZEK,øú�+XNXNX�V�������J�:�:

�(<5(1&ø�7$ù.(17�ULUCAN,a.g.e., s.140;  SÜZEK,øú�+XNXNX��V������



� ���

Lú� X\XúPD]OÕNODUÕQÕQ� |]HO� KDNHP� \ROX� LOH� o|]�POHQHELOHFH÷LQH� GDLU� ELU� NXUDO�

EXOXQPDPDNWDGÕU�� øú� LOLúNLOHULQGHQ� GR÷DQ� X\XúPD]OÕNODUÕQ� Lú� PDKNHPHOHULQGH�

o|]�POHQHFH÷L� ����� VD\ÕOÕ� NDQXQXQ� ��� PDGGHVLQGH� DoÕNoD� G�]HQOHQPLúWLU��

+80.�QXQ������PDGGHVL�X\DUÕQFD��KDNHPOHU�\HWNLOHUL�GDKLOLQGH�ROPD\DQ�PHVHOH\H�

NDUDU� YHUHPH]OHU��� $NVL� KDOGH� EX� ER]PD� QHGHQLGLU�� 6RPXW� ROD\GD� KDNHP� NXUXOX�

IHVKLQ� JHoHUVL]OL÷L� YH� VRQXFX� RODQ� LVWHNOHU� GÕúÕQGD� \ÕOOÕN� �FUHWOL� L]LQ� DODFD÷Õ� LOH�

V|]OHúPHGHQ� GR÷DQ� �FUHW� DODFD÷ÕQD� GD� NDUDU� YHUPLúWLU�� %HOLUWLOHQ� EX� G�]HQOHPHOHU�

NDUúÕVÕQGD�� KDNHP� NXUXOXQXQ� �FUHWOL� L]LQ� YH� V|]OHúPHGHQ� ND\QDNODQDQ� �FUHW�

DODFD÷ÕQD� NDUDU� YHUPH� \HWNLOHUL� EXOXQPDPDNWDGÕU�� $QÕODQ� LVWHNOHU� EDNÕPÕQGDQ�

X\XúPD]OÕ÷ÕQ�Lú�PDKNHPHOHULQGH�J|U�OPHVL�JHUHNLU��+DNHP�NXUXOXQFD� L]LQ�YH��FUHW�

DODFD÷ÕQD�NDUDU�YHULOPHVL�LVDEHWVL]�EXOXQPXúWXU¶¶
G�>�G

���

�

%��ø7ø5$=�6h5(6ø��
�

øú� .DQXQXQ� ���PDGGHVLQLQ� ��� IÕNUDVÕQGD� LúoLQLQ�� IHVLK� ELOGLULPLQLQ� WHEOL÷L�

WDULKLQGHQ� LWLEDUHQ� ELU� D\� LoLQGH� Lú� PDKNHPHVLQGH� GDYD� DoPDVÕ� JHUHNWL÷L�

G�]HQOHQPLúWLU������VD\ÕOÕ�ø/2�V|]OHúPHVLQGH�PDNXO�V�UH�|Oo�W��JHWLULOPLúNHQ��EL]LP�

KXNXNXPX]GD� GDKD� QHW� ELU� G�]HQOHPH\H� JLGLOPLú� YH� LWLUD]� V�UHVL� ��� J�Q� RODUDN�

EHOLUOHQPLúWLU��6|]OHúPH\H�J|UH�µ¶��%LU�LúoL�KL]PHW�LOLúNLVLQH�VRQ�YHUPH�LúOHPLQH�NDUúÕ�

PDNXO� ELU� V�UH� LoLQGH� LWLUD]GD� EXOXQPDPÕúVD� EX� KDNNÕQÕ� NXOODQPDNWDQ� YD]JHoPLú�

VD\ÕOÕU�ø/2� ���� VD\� V|]�� P�����¶¶�� *|U�OG�÷�� �]HUH�� JHUHN� V|]OHúPHQLQ�� JHUHNVH�

EL]LP� KXNXNXPX]XQ� |QJ|UG�÷�� V�UH� KDN� G�ú�U�F�� V�UHGLU�� .DQXQXQ� |QJ|UG�÷��

V�UHQLQ�KDN�G�ú�U�F��QLWHOLNWH�ROPDVÕ�NDUúÕVÕQGD��KDNLP�V�UH\L�NHQGLOL÷LQGHQ�GLNNDWH�

DOPDN�GXUXPXQGD�ROGX÷X�JLEL��EX�KXVXV�\DUJÕODPDQÕQ�KHU�DúDPDVÕQGD�LWLUD]�\ROX\OD�

GD�ileri sürebilir.�1LWHNLP�<DUJÕWD\���LúH�LDGH�GDYDVÕQÕQ�ELU�D\OÕN�KDN�G�ú�U�F��V�UHGH�

DoÕOÕS�DoÕOPDGÕ÷Õ�VDSWDQPDGDQ�LúLQ�HVDVÕQD�JLULOPHVLQLQ�KDWDOÕ�RODFD÷Õ�NDQÕVÕQGDGÕU
G�>�H

��

%HOLUWLOHQOHU� ÕúÕ÷ÕQGD� KDN� G�ú�U�F�� EX süreQLQ geçirilmesi halinde�� \DSÕODQ� IHVLK��

JHoHUOL�ELU�IHVLK�JLEL�W�P�KXNXNL�VRQXoODUÕQÕ�GR÷XUDFD÷Õ��DúLNDUGÕU��

�

�.DQXQXQ� DoÕN� LIDGHVLQGHQ� GH� DQODúÕODFD÷Õ� �]HUH�� GDYD� DoPD� V�UHVL�� IHVLK�

ELOGLULPLQLQ� LúoL\H� WHEOL÷�HGLOGL÷L� WDULKWHQ� LWLEDUHQ� LúOHPH\H�EDúODU�� øúYHUHQ� Lú�DNWLQL�

������������������������������ ������������������
J�: J

�<UJ����+'��������������7DULK���(���������������.����������������6h=(.�øú�+XNXNX�V����������J�: K

 Yrg.9.HD 13.01.2005 Tarih, E.2004/ 33929, K. 2005/ 649 ( ÇANKAYA� GÜNAY��*g.7$ù��
D�J�H���V�������
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ELOGLULP�V�UHOHULQH�X\DUDN�IHVKHWPLúVH��LúoL�GDYD\Õ��Lú�DNWLQLQ�VRQD�HUPHVL�WDULKL�RODQ�

ELOGLULP�V�UHOHULQLQ�VRQXQGD�GH÷LO��IHVKLQ�NHQGLVLQH�ELOGLULOGL÷L�WDULKWHQ�LWLEDUHQ��ELU�

D\� LoLQGH� GDYD� DoPDN� ]RUXQGDGÕU
G�>�I

��Dava açma� V�UHVL� D\� RODUDN� EHOLUOHQGL÷LQGHQ��

+XNXN� 8VXO�� 0XKDNHPHOHUL� .DQXQXQ� µ¶V�UHOHULQ� D\� RODUDN� EHOLUOHQGL÷L� KDOOHUGH�

EDúODGÕ÷Õ� J�QH� D\GD� NDUúÕOÕN� JHOHQ� J�Q�Q�PHVDL� VDDWLQGH� ELWHU� �+08.� �P������¶¶�

K�NP���KHVDSODPD�GD�GLNNDWH�DOÕQÕU
G�>�?

���

�

(NOHPHN� JHUHNLU� NL� .DQXQ�� \D]ÕOÕ� IHVKLQ� LúoL\H� WHEOL÷L\OH� V�UHQLQ�

EDúOD\DFD÷ÕQÕ�|QJ|UP�úVH�GH�IHVKLQ�V|]O��RODUDN�\DSÕOPDVÕ�KDOLQGH�V�UHQLQ�QH�]DPDQ�

EDúOD\DFD÷ÕQD� LOLúNLQ� ELU� G�]HQOHPH� JHWLUPHPLúWLU�� %X� KXVXV� GRNWULQGH� GH�

WDUWÕúPDOÕGÕU�� %LU� J|U�úH� J|UH�� LúYHUHQ� Lú� V|]OHúPHVLQL� \D]ÕOÕ� ELOGLULP� NRúXOXQD�

X\PDGDQ� \DSPÕúVD� �� EX� GXUXPGD� KDN� G�ú�U�F�� V�UH� LúOHPH\H� EDúODPD\DFD÷Õ�

yönündedir
G�>�B

�� 'L÷HU� ELU� J|U�úH� J|UH� LVH�� úD\HW� IHVLK� ELOGLULPL� \D]ÕOÕ� RODUDN�

\DSÕOPDPÕúVD��ILLOL�RODUDN�Lú�V|]OHúPHVLQLQ�IHVKHGLOGL÷L�WDULKLQ�HVDV�DOÕQPDVÕ�JHUHNWL÷L�

YH�EX�KXVXVXQGD�KHU�W�UO��GHOLOOH�LVSDWODQDFD÷Õ�\|Q�QGHGLU
G�>�M ���

�
.DQDDWLPL]FH� GH� �\D]ÕOÕOÕN� NRúXOXQD� X\XOPDPDVÕ� EDúOÕ� EDúÕQD� IHVKL� JHoHUVL]�

NÕODFD÷ÕQGDQ�� \D]ÕOÕOÕN� úDUWÕQD� X\XOPDNVÕ]ÕQ� \DSÕODQ� IHVKL� LúoL� |÷UHQPLúVH� YH�

|÷UHQGL÷L� GH� DQODúÕOÕ\RUVD�� LúoLQLQ� |÷UHQGL÷L� WDULKLQ� V�UHQLQ� EDúODQJÕFÕQGD� HVDV�

DOÕQPDVÕ�JHUHNLU���

�

&��ø63$7�<h.h�
�

%L]LP�KXNXNXPX]GD kural olarak ispat yükü, iddia edenin üzerindedir. Genel 

anlamda ispat yükünü düzenleyen Medeni Kanunun 6. maddesine göre; ‘’  kanunda 

DNVLQH�ELU�K�N�P�EXOXQPDGÕNoD��WDUDIODUGDQ�KHU�ELUL��KDNNÕQÕ�GD\DQGÕUGÕ÷Õ�ROJXODUÕQ�

YDUOÕ÷ÕQÕ� LVSDWOD� \�N�PO�G�U¶¶�� 2\VDNL� ���� VD\ÕOÕ� ø/2� V|]OHúPHVLQ� GH�� IHVLK�

ELOGLULPLQH� LOLúNLQ� LVSDW� \�N�Q�Q� LúoLQLQ� WHN� EDúÕQD� �VWOHQPHPHVL� LoLQ� V|]OHúPHQLQ�

LOJLOL� PDGGHVLQGH� EHOLUWLOHQ� X\JXODPD� \|QWHPOHULQH� LOLúNLQ� RODQDNODUGDQ� ELU� YH\D�

GDKD� ID]ODVÕQÕQ� VD÷ODQPDVÕ� YH� GH� JHoHUOL� ELU�ELU� IHVLK�QHGHQLQLQ� EXOXQGX÷XQX� LVSDW�
������������������������������ ������������������
J�: L

��SÜZEK, øú�+XNXNX��V������$NVL�\|QGHNL�J|U�ú�LoLQ�%N]��ùDKLQ�dø/�D�J�H��V������J�: ;

� <UJ���+'������������ 7DULK�� (��������289, K.2005/14394 (ÇANKAYA� GÜNAY�� *g.7$ù��
D�J�H���V�������J�: <

 UÇUM,a.g.e,s.165.�J�: =

 ÇANKAYA� GÜNAY��*g.7$ù�D�J�H���V������
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\�N�Q�Q� LúYHUHQH� DLW� ROPDVÕ� JHUHNWL÷L� EHOLUWLOPLúWLU� ����� 6\�� ø/2� P�����D��� �����

VD\ÕOÕ� NDQXQOD�� V|]OHúPH� K�N�POHUL� GR÷UXOWXVXQGD�‘¶� KHUNHV� LGGLDVÕQÕ� LVSDWOD�

\�N�PO�G�U¶¶� JHQHO� NXUDOÕQD� D\UÕN� ELU� G�]HQOHPH� JHWLULOHUHN� LVSDW� \�N�� LúYHUHQH�

\�NOHQPLúWLU�� Bu düzenlemeye J|UH�¶¶� IHVKLQ� JHoHUOL� ELU� VHEHEH� GD\DQGÕ÷ÕQÕ� LVSDW�

\�N�PO�O�÷�� LúYHUHQH� DLWWLU�� øúoL�� IHVKLQ� EDúND� ELU� VHEHEH� GD\DQGÕ÷ÕQÕ� LGGLD� HWWL÷L�

WDNGLUGH��EX�LGGLDVÕQÕ�LVSDWOD�\�N�PO�G�U��ø.�P������¶¶���

�

+Lo�NXúNX�\RN�NL��LVSDW�\�N�Q�Q�LúYHUHQH�DLW�ROPDVÕ��Lú�J�YHQFHVL�NDSVDPÕQD�

JLUHQ� G�>�@ �YH�EHOLUVL]�V�UHOL�Lú�V|]OHúPHVL�LúYHUHQ�WDUDIÕQGDQ�IHVKHGLOHQ�LúoLOHU�LoLQ�V|]�

NRQXVXGXU�� øúYHUHQ�� LVSDW� \�N�Q�� \HULQH� JHWLULUNHQ� LON� DúDPDGD� |QFHOLNOH� IHVKLQ�

ELoLPVHO�NRúXOODUD�X\GX÷XQX�NDQÕWOD\DFDNWÕU��%XQD�J|UH�LúoLQLQ�VDYXQPDVÕQÕ�DOGÕ÷ÕQÕ��

IHVLK� LúOHPLQL� \D]ÕOÕ� RODUDN� \DSWÕ÷ÕQÕ� YH� GH� IHVLK� VHEHELQL� VRPXW� YH� DoÕN� RODUDN�

J|VWHUGL÷LQL� NDQÕWODPDOÕGÕU�� %LoLPVHO� NRúXOODUD� X\XOGX÷XQXQ� LVSDWODPDPDVÕ� KDOLQGH�

IHVKLQ� JHoHUVL]OL÷LQH� NDUDU� YHULOLU� YH� IHVKLQ� LoHULN� \|Q�QGHQ� JHoHUOL� ROXS� ROPDGÕ÷Õ�

DUWÕN� GH÷HUOHQGLULOPH]�� øúYHUHQLQ� ELoLPVHO� NRúXOODUÕ� \HULQH� JHWLUGL÷LQL� LVSDWODPÕúVD��

içerik yönünden fesih nedenleriQLQ�JHoHUOL��KDNOÕ��ROGX÷XQXQ�NDQÕWODQPDVÕ�DúDPDVÕQD�

geçilecektir.�øúYHUHQ�EX�DúDPDGD��LúoL�|]O�N�GRV\DVÕ��Lú\HUL�ND\ÕWODUÕ��WXWDQDNODU��WDQÕN�

EH\DQODUÕ��NHúLI��ELOLUNLúL�LQFHOHPHVL��\HPLQ�JLEL��KHU�W�UO��NDQÕW�DUDFÕQD�GD\DQDELOLU
G�>�A

��
øúYHUHQLQ��GD\DQGÕ÷Õ� IHVLK�VHEHELQLQ�JHoHUOL� �YH\D�KDNOÕ��ROGX÷XQX�X\JXQ�NDQÕWODUOD�

RUWD\D�NR\PDVÕ��NDQÕW�\�N�Q��\HULQH�JHWLUPLú�VD\ÕOPDVÕ�EDNÕPÕQGDQ�\HWHUOLGLU
G�G�C

���

�

�+HU�QH�NDGDU�IHVKLQ�JHoHUOL�QHGHQH�GD\DQGÕ÷ÕQÕ�LVSDW�\�N��LúYHUHQH�DLWVH�GH��
IHVKLQ�EDúND�ELU�VHEHEH�GD\DQGÕ÷Õ� LúoL� WDUDIÕQGDQ�LGGLD�HGLOGL÷L� WDNGLUGH� ispat yükü 

LúoL\H� geçPHNWH� YH� LúoL� EX� LGGLDVÕQÕ� LVSDWODPD� \�N�PO�O�÷�� DOWÕQD� JLUPHNWHGLU��

<DVDGDNL�� µ¶LúoL�� IHVKLQ� EDúND� ELU� VHEHEH� GD\DQGÕ÷ÕQÕ� LGGLD� HWWL÷L� WDNGLUGH�� EX�

LGGLDVÕQÕ� LVSDWOD�\�N�PO�G�U¶¶�NXUDOÕ� JHUH÷LQFH� Lú�J�YHQFHVL�K�N�POHUL� LOH� LúYHUHQH�

yüklenen bu ispat yükünü SUDWLNWH� LúoL� oR÷X� ]DPDQ� LúoL� NHQGL� �]HULQGH�

KLVVHWPHNWHGLU��d�QN��LúoLQLQ�LúYHUHQLQ�J|VWHUGL÷L�VHEHSOH�GH÷LO�GH�EDúND�ELU�VHEHSOH�

LúWHQ� oÕNDUWÕOGÕ÷ÕQÕ� LGGLD� HWPHVL� NXYYHWOH� PXKWHPHOGLU
G�G�> �� �1LWHNLP�� X\JXODPD� GD��

LúYHUHQOHU�V|]O��RODUDN�LúoL\L�LúWHQ�oÕNDUPDNWD��GDKD�VRQUD�JHUoH÷H�D\NÕUÕ�ELU�ELoLPGH�
������������������������������ ������������������
J�: D

�(<5(1&ø��7$ù.(17��8/8&$1���D�J�H���V�����J�: E

�%HNWDú�.DU��µ¶øú�*�YHQFHVLQGH�øVSDW�<�N��YH�'HOLOOHU¶’ , /HJDO�øú�+XNXNX�YH�6RV\DO�*�YHQOLN�
+XNXNX�'HUJLVL��VD\Õ����������V��������J�J�F

 UÇUM,a.g.e,s.167�J�J�:

�%ø/*ø/ø��D�J�H��V�����
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GHYDPVÕ]OÕN� WXWDQD÷Õ� G�]HQOH\HUHN� LúoLQLQ� GHYDPVÕ]OÕN� \DSWÕ÷ÕQGDQ� EDKLVOH�� Lú�

V|]OHúPHVL�IHVKHWWLNOHULQL�ELOGLUPHNWHGLUOHU��'ROD\ÕVÕ\OD��X\JXODPDGD�J|U�OHQ�EDúOÕFD�

VRUXQODUGDQ� ELU� WDQHVL� GH�� YDUOÕ÷Õ� LGGLD� HGLOHQ� GHYDPVÕ]OÕ÷ÕQ� JHUoHN� ROXS� ROPDGÕ÷Õ�

QRNWDVÕQGD�WRSODQPDNWD�YH�\DUJÕFÕQ�X\XúPD]OÕN�NRQXVX�ROD\�EDNÕPÕQGD�ELU�IHVLK�PL��

\RNVD�ELU�GHYDPVÕ]OÕ÷ÕQ�PÕ�V|]�NRQXVX�ROGX÷XQX�EHOLUOHPHVL�JHUHNPHNWHGLU
G�G�G

���

�

*Hrçekten de�� X\JXODPD� GD� LúYHUHQOHU�� Lú� DNWLQL� sözlü olarak fesheWWLNWHQ�

VRQUD��JHUoH÷H�D\NÕUÕ�RODUDN�GHYDPVÕ]OÕN�WXWDQD÷Õ�G�]HQOHQPHNWH��LúH�LDGH�GDYDVÕQGD�

GD�EX�WXWDQDNODUD�GD\DQDUDN�Lú�DNWLQLQ�KDNOÕ�QHGHQOH�IHVKHGLOGL÷L�LOHUL�V�UPHNWHGLUOHU��

0DKNHPHOHU�GH�\DSÕODQ�IHVKLQ�KDNOÕ�QHGHQH�GD\DQGÕ÷ÕQGDQ�EDKLVOH�LúH�LDGH�GDYDVÕQÕ�

UHGGHWPHNWHGLUOHU�� 2\VDNL� WXWXODQ� GHYDPVÕ]OÕN� WXWDQDNODUÕ� LúoLQLQ� DoWÕ÷Õ� LúH� LDGH�

GDYDVÕQÕQ� DoÕOGÕ÷Õ� WDULKWHQ� VRQUDNL� WDULKOHUL� NDSVDGÕ÷Õ� GD� ROPDNWDGÕU�� 1LWHNLP��

X\XúPD]OÕN� NRQXVX� ELU� ROD\GD�� GHYDPVÕ]OÕN� WXWDQDNODUÕQÕQ� GDYDQÕQ� DoÕOGÕ÷Õ� WDULKWHQ�

VRQUDVÕQÕ�NDSVDPDVÕ�QHGHQL\OH� LúH�LDGH� WDOHELQL�NDEXO�HGHQ�\HUHO�PDKNHPH�NDUDUÕQÕ��

<DUJÕWD\� ER]PXúWXU�� 6|]� NRQXVX� \HUHO� PDKNHPH� NDUDUÕQÕQ� LoHUL÷L� YH� <DUJÕWD\¶ÕQ�

ER]PD� JHUHNoHVL� úX� úHNLOGHGLU�� ‘’ øú� akti sözlü olarak 01/09/2004 tarihin de 

IHVKHGLOGL÷L� LGGLDVÕ\OD� LúoL� ����������� WDULKLQGH� LúH� LDGH� GDYDVÕ� DoPÕúWÕU�� 'DYDOÕ�

LúYHUHQ�GH�VDYXQPDVÕQGD�Lú�DNWLQLQ�GHYDPVÕ]OÕN�QHGHQL\OH�IHVKHGLOGL÷LQL�LGGLD�HWPLú�

YH� EX� KXVXVD� LOLúNLQ� NDQÕW� RODUDN� GD� ����������� WDULKLQGHQ� ����������� WDULKOHUL�

DUDVÕQGD�WXWXODQ�GHYDPVÕ]OÕN�WXWDQDNODUÕQÕ�J|VWHUPLúWLU��%X�VDYXQPD��]HULQH�GDYDFÕ��

Lú�DNWLQLQ������������WDULKLQGH�IHVKHGLOGL÷LQL��Lú�DNWL�IHVKHGLOLU�GH�HGLOPH]�GH�GDYDQÕQ�

DoÕOGÕ÷Õ� YH� GDYDOÕQÕQ� WXWWX÷X� GHYDPVÕ]OÕN� WXWDQDNODUÕQÕQ� GDYDQÕQ� DoÕOGÕ÷Õ� WDULKWHQ�

VRQUDVÕQÕ� NDSVDPDVÕ� QHGHQL\OH� JHUoHN� GÕúÕ� ROGX÷XQX�� LúH� LDGH� GDYDVÕQÕQ� DoÕOGÕ÷Õ�

WDULKWHQ� VRQUDGD� LúoLQLQ� LúH� JLWPHVLQLQ� EHNOHQHPH\HFH÷LQL�� HVDVHQ� GH� Lú� DNWL�

IHVKHGLOPH\HQ� ELU� LúoLQLQ�� LúoLOLN� DODFDNODUÕQD� LOLúNLQ� GDYD� DoPDN� \HULQH� LúH� LDGH�

GDYDVÕ� DoPDVÕQÕQ� EHNOHPHQLQ� KD\DWÕQ� ROD÷DQ� DNÕúÕQD� WHUV� G�úW�÷�Q��� NDOGÕ� NL� V|]�

NRQXVX� Lú\HULQH� ED÷OÕ� \DUGÕP� VDQGÕ÷ÕQGDQ� GD�� LúoLQLQ� Lú� DNWLQLQ� IHVKL� QHGHQL\OH��

�����������WDULKLQGH�LúoLQLQ�LOLúL÷LQLQ�NHVLOGL÷LQLQ�EHOLUWLOGL÷LQL��V|]�NRQXVX�VDQGÕ÷D�

üyeli÷LQ� LúoLOHULQ� GDYDOÕ� Lú\HULQGH� LúH� EDúODPDVÕ\OD� EDúODGÕ÷ÕQÕ� YH� DQFDN� Lú� DNWLQLQ�

IHVKHGLOPHVL� KDOLQGH� VRQD� HUGL÷LQL�� EHOLUPLúWLU�� <HUHO� PDKNHPH� GH, söz konusu 

GHYDPVÕ]OÕN� WXWDQDNODUÕQÕQ� GDYDQÕQ� DoÕOGÕ÷Õ� WDULK� VRQUDVÕQÕ� NDSVDPDVÕ� YH� Lú\HULQH�

������������������������������ ������������������
J�J�J

 Erdem Özdemir, øú�6|]OHúPHVLQGHQ�'R÷DQ�8\XúPD]OÕNODUGD�øVSDW�<�N��YH�$UDoODUÕ��øVWDQEXO��
%HWD�������V������
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ED÷OÕ� \DUGÕP� VDQGÕ÷ÕQÕQ� GD� GD� LúoLQLQ� LOLúL÷LQL� ����������� � WDULKLQGH� NHVPHVL�

QHGHQL\OH� IHVKLQ� JHoHUVL]OL÷LQH� YH� LúoLQLQ� LúH� LDGHVLQH� NDUDU� YHUPLúWLU�� 1H� YDU� NL�

<DUJÕWD\��GDYDFÕQÕQ� LGGLDVÕQÕ�NDQÕWODPDN�LoLQ� WDQÕN�GLQOHWPHGL÷LQL�YH�GH�\D]ÕOÕ�GHOLO�

VXQPDGÕ÷Õ��GDYDOÕFD�LEUD]�HGLOHQ�GHYDPVÕ]OÕN�WXWDQDN�WDQÕNODUÕQÕQ�GD�GLQOHQLOPHGL÷L��

\DUGÕP� VDQGÕ÷ÕQÕQ� FHYDEÕ� LOH� \HWLQLOGL÷L� gerekçesiyle � \HUHO� PDKNHPH� NDUDUÕQÕ�

ER]PXúWXU
G�G�H

���
�

*|U�OG�÷���]HUH��<DUJÕWD\��LúYHUHQH�DLW�RODQ�LVSDW�\�N�Q��WHUVLQH�oHYLUPLú�YH�

‘’ feshin geçHUOL� ELU� VHEHEH� GD\DQGÕ÷ÕQÕ� LVSDW� \�N�PO�O�÷�� LúYHUHQH� DLWWLU¶¶� NXUDOÕQÕ�

LúOHYVL]� NÕOPÕúWÕU�� $QÕODQ� NDUDUGDQ� GD� DQODúÕODFD÷Õ� �]HUH�� X\JXODPDGD�� NDQXQXQ�

EHQLPVHGL÷L�LVSDW�NXUDOÕ�DPDoODQDQ�LúOHYL�J|UPHPHNWH�YH�SUDWLN�RODUDN�GD�LVSDW�\�N���

GDKD�oRN�LúoLQLQ�RPX]ODUÕQD�\�NOHQPHNWHGLU���
� �

'��<$5*,/$0$��
�

���<$5*,/$0$�868/h�9(�6h5(6ø�
�

<DVD� NR\XFX� WDUDIÕQGDQ�� Lú� J�YHQFHVLQH� LOLúNLQ� X\XúPDOÕNODUGD�� \DUJÕODPD�

usulü olarak seri muhakeme usulün��|QJ|UP�úW�U��ø.�P��������%HOLUOHQHQ�\DUJÕODPD�

XVXO�QH� J|UH�� V�UHOHU� \D]ÕOÕ� \DUJÕODPD� XVXO�QH� J|UH� GDKD� NÕVDGÕU��  bu usule göre 

cevap süresi yedi gün ve replik ile düplik süreleri�LVH�EHú�J�Q��JHoHPH]�YH�KDNLPGH�

\DUJÕODPD\Õ�HQ�\DNÕQ�ELU�J�QH�HUWHOHPHN�GXUXPXQGDGÕU��+08.�P�������$\UÕFD�EX�

\DUJÕODPD�XVXO�QGH��LNL�WDUDIÕQ�PXYDIDNDW�Kali hariç olmak üzere, taraflara delillerini 

göstermeleri için ancak bir defa kesin süre verilir��+08.�P�������<LQH�EX�XVXOGH�LON�

LWLUD]ODU� HVDVOD� ELUOLNWH� YHULOPHN� ]RUXQGDGÕU�� ELU� EDúND� GH\LúOH� LON� LWLUD]ODUÕQ� HVDVOD�

ELUOLNWH�YHULOPHPHVL�KDN�ND\EÕQD�VHEHEL\HW�YHULU��+08.�P�������*|U�OG�÷���]HUH��

DVOÕQGD� VHUL� \DUJÕODPD� XVXO��� \D]ÕOÕ� \DUJÕODPD� úHNOLQLQ� ELUD]� GDKD� oDEXNODúWÕUÕOPÕú�

úHNOLGLU
G�G�I

���

�

������������������������������ ������������������
N�N�O

�.RFDHOL���øú�0DKNHPHVL¶QLQ������������WDULK�(������������.������������6\���øODPÕ�YH�<UJ����+'�
�����������WDULK��(��������������.�������������6\��ER]PD�øODPÕ���\D\ÕQODQPDPÕú���N�N�P

�%DNL�.858��5DPD]DQ�$56/$1��(MGHU�<,/0$=��0HGHQL�8VXO�+XNXNX��'HUV�.LWDEÕ���
*HQLúOHWLOPLú�����%DVNÕ��$QNDUD��<HWNLQ�<D\ÕQODUÕ����������V������
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�6HUL� PXKDNHPH� XVXO�QH� J|UH�� HVDV� PDKNHPH� GDYD\Õ� LNL� D\� LoLQGH�

VRQXoODQGÕUPDOÕ�YH�HVDV�PDKNHPHQLQ�NDUDUÕQÕQ� WHP\L]L�KDOLQGH� LVH�<DUJÕWD\��ELU�D\�

LoLQGH� NHVLQ� RODUDN� NDUDU� YHUPHN� GXUXPXQGDGÕU�ø.� P�������� .DQXQ� NR\XFX�

WDUDIÕQGDQ��JHUHNoHGH�GH�EHOLUWLOGL÷L��]HUH��IHVKLQ�JHoHUVL]OL÷LQH� LOLúNLQ�GDYDQÕQ�VHUL�

PXKDNHPH� XVXO�QH� ED÷ODQPDVÕ� YH� EHOLUOL� ELU� V�UH� LoLQGH� GDYDQÕQ� ELWLULOPHVLQL�

|QJ|UPHVLQGH� DPDo�� X\XúPD]OÕ÷ÕQ� ELU� DQ� HYYHO� o|]�PH� NDYXúWXUXOPDVÕGÕU�� %X�

QHGHQOHUOH� GDYDQÕQ� HVDV� PDKNHPHFH� LNL� D\� LoHULVLQGH� NDUDUD� ED÷ODQPDVÕ�� NDUDUÕQ�

WHP\L]L� KDOLQGH� GH� <DUJÕWD\¶ÕQ� ELU� D\� LoLQGH� NHVLQ� RODUDN� NDUDU� YHUPHVL�

|QJ|U�OP�úW�U�� $QFDN� NDQXQ� NR\XFXQXQ� DPDoODGÕ÷Õ� V�UHGH� GDYDQÕQ� ELWLULOPHVL��

X\JXODPDGD�SHN�P�PN�Q�ROPDPDNWDGÕU��*HUoHNWHQGH��X\JXODPDGD��LúH� LDGH�GDYDVÕ�

HVDV� PDKNHPHFH� RUWDODPD� \HGL� D\OÕN� ELU� V�UHGH� NDUDUD� ED÷ODQPDNWD�� NDUDUÕQÕQ�

WHP\L]L� KDOLQGH� GH� <DUJÕWD\� EXQX� \HGL� VHNL]� D\GDQ� önce kesin olarak 

VRQXoODQGÕUDPDPDNWDGÕU��8\JXODPDGDNL�GXUXP�NDUúÕVÕQGD��\DVD�NR\XFXQXQ�GDYDQÕQ�

NÕVD� V�UHGH� o|]�OPHVL� KHGHIL� YH� EX� KHGHI� GR÷UXOWXVXQGDNL� G�]HQOHPHOHUL�� ROPDVÕ�

JHUHNHQL�EHOLUWPHNWHQ� öteye geçmemektedir.  �

�

.DQXQ� NR\XFX� LoWLKDW� ELUOL÷LQH� VD÷ODPDN�PDNVDGÕ\OD�� Lú� J�YHQFHVLQH� LOLúNLQ�

X\XúPDOÕNODUGD��<DUJÕWD\�GHQHWLPLQH�GH�\HU�YHUPLúWLU��%XQD�J|UH��HVDV�PDKNHPHFH�

YHULOHQ�NDUDUÕQ�WHP\L]L�KDOLQGH��<DUJÕWD\�ELU�D\�LoLQGH�NHVLQ�RODUDN�NDUDU�YHUHFHNWLU��

0DKNHPH� NDUDUODUÕQÕ� <DUJÕWD\¶GD� ER]XOPDVÕ� KDOLQGe Hukuk Usulü Muhakemeleri 

.DQXQX�K�N�POHULQH�J|UH�ER]PD�GR÷UXOWXVXQGD�LúOHP�\DSÕOPDN��]HUH�GDYD�GRV\DVÕ�

LOJLOL�PDKNHPH\H�LDGH�HGLOPHNOH�ELUOLNWH�øú�.DQXQX����PDGGHVLQLQ���IÕNUDVÕ�X\DUÕQFD�

<DUJÕWD\�ELU�D\�LoLQGH�NHVLQ�NDUDUÕQÕ�YHUHFH÷LQH�J|UH��ER]PD�KDOLQGH�GDYD\Õ�HVDVWDQ�

DOÕS�NHVLQ�RODUDN�NDUDUD�ED÷OD\DFDN�GHPHNWLU
G�G ?

��%LU�EDúND�GH\LúOH��HVDV�PDKNHPHQLQ�

YHUGL÷L� K�NP�� ER]PDVÕ� KDOLQGH� <DUJÕWD\�� K�NP�Q� ER]GX÷X� NÕVÕPODUÕQÕ� RUWDGDQ�

NDOGÕUDUDN��EX�NÕVÕPODU�LoLQ�GH�NHQGLVL�GR÷UXGDQ�NDUDU�YHULU
G�G�B

���Ancak  ‘’ mahkemece�

YHULOHQ� NDUDUÕQ� WHP\L]L� KDOLQGH�� <DUJÕWD\� ELU� D\� LoLQGH� NHVLQ� RODUDN� NDUDU� YHULU¶¶�

NXUDOÕQGDQ� KDUHNHWOH� X\XúPD]OÕ÷ÕQ� HNVLNOLNOHU� GH� LoHUVH�� KHU� KDO�NDUGD�<DUJÕWD\¶ÕQ�

VRQXoODQGÕUPDVÕQÕ� EHNOHPHN� GR÷UX� GH÷LOGLU�� <DUJÕWD\¶ÕQ� X\XúPD]OÕ÷Õ� QLKDL� RODUDN�

sonuçlandÕUPDVÕ� LoLQ� IHVKLQ� JHoHUOL� ELU� QHGHQH� GD\DQÕS� GD\DQPDGÕ÷Õ� ROJXVXQXQ��

GRV\D� LoHUL÷LQGHQ� WDP� RODUDN� DQODúÕOPDVÕ� JHUHNLU�� 7DUDIODUÕQ� LGGLD� YH� VDYXQPDODUÕ�

������������������������������ ������������������
N�N�Q

�02//$0$+0872ö/8�D�J�H��V������N�N�R

 UÇUM, a.g.e, s.167.�
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GR÷UXOWXVXQGD�EHOLUWWLNOHUL�ELOJL�YH�EHOJHOHU�GRV\D\D�WDP�RODUDN�\DQVÕWÕOPDPÕúVD��EX�

HNVLNOLN� QHGHQL\OH� <DUJÕWD\� HVDV� PDKNHPH� NDUDUÕQÕ� ER]DELOHFHN� YH� ER]PD� NDUDUÕ�

GR÷UXOWXVXQGD�HVDV�PDKNHPHFH�EX�HNVLNOLNOHU�JLGHULOGL÷LQGH�YHULOHQ�NDUDU�<DUJÕWD\FD�

WHNUDU�HOH�DOÕQDUDN�NHVLQ�VRQXFD�EXQGDQ�VRQUD�XODúÕODELOLQHFHNWLU
S�S�T

���

�� � �

���<$5*,/$0$�.21868�
�

�� )HVKLQ� JHoHUVL]OL÷L� LGGLDVÕ� LOH� DoÕODQ� GDYDQÕQ� NRQXVX� IHVKLQ�

JHoHUVL]OL÷LQLQ� WHVSLWL�YH� LúH� LDGHGLU�� øú�J�YHQFHVL�NDSVDPÕQGDNL�ELU� LúoLQLQ� LúH� LDGH�

\HULQH� N|W�� QL\HW� WD]PLQDWÕ� WDOHS� HGHELOPHVL� P�PN�Q� GH÷LOGLU
S�S�U

�� $\UÕFD� IHVKLQ�
JHoHUVL]OL÷LQLQ� WHVSLWL� YH� LúH� LDGH� WDOHEL� GÕúÕQGD� NDODQ�� GL÷HU� DODFDN� KDNODUÕ�

NRQXVXQGDNL�WDOHSOHULQ�LúH�LDGH�GDYDVÕ\OD�ELUOLNWH�J|U�OPHVL�RODQDNOÕ�GH÷LOGLU��øúH�LDGH�

GDYDODUÕQÕQ�VHUL�\DUJÕODPD\D�WDEL�ROPDVÕ�YH�Lú�GDYDODUÕQÕQ�LVH�V|]O��\DUJÕODPD\D�WDEL�

ROPDVÕ� NDUúÕVÕQGD�� LúH� LDGH� GDYDODUÕQGD� EDúND� ELU� WDOHELQ� LVWHQPHPHVL� GH� JHUHNLU��

ùD\HW�� LKEDU� YH� NÕGHP� WD]PLQDWÕ� JLEL� DODFDNODU� WDOHS� HGLOPLúVH� EXQODU� D\UÕOPDOÕ� YH�

EHNOHWLFL�VRUXQ�\DSÕOPDOÕGÕU��øúH�LDGH�NDUDUÕQD�X\XOPDGÕ÷Õ�WDNWLUGH�GH�NÕGHP�YH�LKEDU�

WD]PLQDWODUÕQÕQ�K�NPH�ED÷ODQPDVÕ�J�QGHPH�JHOHFHNWLU
S�S�V

���

�

� <DUJÕWD\� GD� LúH� LDGH\OH� ELUOLNWH� GL÷HU� LúoLOLN� DODFDNODUÕQÕQ� GDYD�

HGLOHPH\HFH÷L��úD\HW�HGLOPLúVH�EXQODUÕQ�D\UÕOPDVÕ�JHUHNWL÷L�J|U�ú�QGHGLU��<DUJÕWD\¶D�

göre;� µ¶LúoLQLQ� LúH� LDGH\OH� LVWHNOHULQLQ� \DQÕQGD� GL÷HU� WD]PLQDW� YH� DODFDNODUÕQGD�

LVWHQPHVL� KDOLQGH� �� EX� WDOHSOHU� \|Q�QGHQ� \DUJÕODPD� \DSÕOPDVÕ�� \DVD� NR\XFXQXQ�

|QJ|UG�÷��V�UH� LoLQGH�VHUL�PXKDNHPH�XVXO�QH� �J|U�O�S�VRQXoODQGÕUÕOPDVÕQD� �HQJHO�

ROXúWXUXU��øúH� LDGH�GDYDVÕ�GÕúÕQGD�NDODQ�GL÷HU�KDN�YH�DODFDNODU� LOH� LOJLOL�GDYDODU� � LVH�

V|]O��\DUJÕODPD�XVXO�QH�WDELGLU��%X�QHGHQOH�LúH�LDGH�GDYDVÕ�LOH�ELUOLNWH��GL÷HU�LúoLOLN�

KDNODUÕQÕQ� GD� GDYD� HGLOGL÷L� KDOOHUGH� EX� GDYDODUÕQ� D\UÕOPDVÕQD� NDUDU� YHULOHUHN�

\DUJÕODPD�\DSÕOPDOÕGÕU
S�W�X

���

�

������������������������������ ������������������
N�N�Y

�<UJ��+*.������������7DULK��(���������643, K. 2004/642 ( ÇANKAYA�GÜNAY��*g.7$ù��D�J�H�
��V���������N�N�Z

 Gülsevil ALPAGUT, øú�6|]OHúPHVLQLQ�)HVKL�YH�øú�*�YHQFHVL��V������N�N�[

 GÜNAY, øú��+XNXNX�<HQL�øú�<DVDODUÕ��V������N�O�\

 Yrg. 9.HD 26.01.2005 T., E .2004/28416, K.2005/1498 ( ÇANKAYA� GÜNAY��*g.7$ù��D�J�H���
V�������
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øúH�LDGH�GDYDVÕ�GHYDP�HGHUNHQ�LúYHUHQLQ�LúoL\L�LúH�JHUL�oD÷ÕUPDVÕ�YH�LúoLQLQ�GH�

HVNL�LúLQGH�oDOÕúPD\D�EDúODPDVÕ�KDOLQGH�GDYD�NRQXVX]�NDOÕU��$QFDN��LúoL�ERúWD�JHoHQ�

V�UH� LOH� LOJLOL� LVWHPLQGHQ�IHUDJDW�HWPHPLúVH��ERúWD�JHoHQ�V�UH��FUHWL�DoÕVÕQGDQ�GDYD�

NRQXVX]� NDOPÕú� ROPD]�� <DUJÕWD\¶GD� D\QÕ� NDQÕGDGÕU�� <DUJÕWD\¶D� J|UH� µ¶<DSÕODQ�

\DUJÕODPD� VÕUDVÕQGD� GDYDFÕQÕQ� GDYDOÕ\D� � DLW� Lú\HULQGH� \HQLGHQ� LúH� EDúODGÕ÷Õ�

DQODúÕOGÕ÷ÕQGDQ� IHVKLQ� JHoHUVL]OL÷LQH� YH� LúH� LDGH�� LúH� EDúODWÕOPDPD� KDOLQGH�

K�NPHGLOPHVL� JHUHNOL� WD]PLQDW� LVWH÷L� LOH� LOJLOL� RODUDN� PDKNHPHFH� NDUDU� LWWLKD]ÕQD�

PDKDO�ROPDGÕ÷ÕQD�NDUDU�YHULOHPHVL�\HULQGH� LVH�GH�GDYDFÕ�ERúWD�JHoHQ� V�UH� LOH� LOJLOL�

LVWH÷LQGHQ�IHUDJDW��HWPHGL÷LQGHQ��IHVLK�WDULKL�LOH��LúH�EDúODPD�WDULKL�DUDVÕQGDNL��FUHW�

YH�GL÷HU�KDNODUÕQÕQ�GDYDFÕ\D�|GHQPHVL�JHUHNWL÷LQLQ� WHVSLWLQH�NDUDU�YHUPHVL�JHUHNLU��

%RúWD�JHoHQ�V�UH�LOH�LOJLOL�DODFDNODU�NRQXVXQGD�GD�NDUDU�LWWLKD]ÕQD�PDKDO�ROPDGÕ÷ÕQD�

NDUDU� YHUPHVL� KDWDOÕGÕU
S�W�]

�� �%LU� EDúND� NDUDUÕQGD� LVH� <DUJÕWD\� �¶¶úDUWD� � ED÷OÕ� IHUDJDW�
EH\DQÕ��NDUúÕ�WDUDID�ELU�VXOK�WHNOLILGLU��2UWDGD�LúH�EDúODWPD�NRQXVXQGD�ELU�DQODúPD�YH�

EXQD� ED÷OÕ� IHUDJDWQDPH� EXOXQGX÷XQD� J|UH�� WDUDIODUÕQ� � LúH� LDGH� � NRQXVXQGD�

DQODúWÕNODUÕQÕQ� NDEXO�� JHUHNLU�� 'DYD� LúH� LDGHQLQ� � JHUoHNOHúPH� QHGHQL� LúH� NRQXVX]�

NDOPÕúWÕU��%X�PDGGL�YH�KXNXNL�ROJXODU��J|]GHQ�NDoÕUÕODUDN�IHUDJDW�QHGHQL�LOH�GDYDQÕQ�

UHGGLQH� YH� GDYDOÕ� \DUDUÕQD� � YHNDOHW� �FUHWLQH� NDUDU� YHULOPHVL� KDWDOÕ¶¶� ROGX÷XQX�

EHOLUWPHNWHGLU
S�W�S

����

�

,,��ø7ø5$=,1�.$5$5$�%$ö/$10$6,1,1�6218d/$5,�
�

� øWLUD]� PHUFLLQLQ� YHUHFH÷L� NDUDUD� J|UH�� LúYHUHQFH� \DSÕODQ� IHVKH� ED÷ODQDQ�

VRQXoODU� GD� GH÷LúPHNWHGLU�� %XQD� J|UH�� LWLUD]� PHUFLLQFH� IHVKLQ� JHoHUOL� ELU� QHGHQH�

GD\DQGÕ÷ÕQÕQ�WHVSLW�HGLOPHVL�KDOLQGH��LúYHUHQFH�\DSÕODQ�IHVLK�JHoHUOL�QHGHQOH�\DSÕODQ�

IHVKLQ� K�N�P� YH� VRQXoODUÕQÕ� GR÷XUDFDNWÕU�� gWH� \DQGDQ�� LWLUD]� PHUFLLQFH�� IHVKLQ�

JHoHUVL]� ELU� QHGHQH� GD\DOÕ� RODUDN� \DSÕOGÕ÷Õ� WHVSLW� HGLOGL÷L� WDNGLUGH� GH�� NDQXQXQ�

|QJ|UG�÷��KXVXVODU�K�N�P�YH� VRQXoODUÕQÕ�GR÷XUDFDNWÕU��*HoHUOL� ELU� IHVKH�ED÷ODQDQ�

sonuçlar ile geçersiz� IHVKH� ED÷ODQDQ� VRQXoODU� IDUNOÕOÕN� DU]� HWWL÷LQGHQ�� EL]� KHU� LNL��

IHVKH�ED÷ODQDQ�VRQXoODUÕ�D\UÕ�D\UÕ�LQFHOH\HFH÷L]��WDúÕGÕ÷Õ�|QHP�EDNÕPÕQGDQ�JHoHUVL]�

IHVKLQ�VRQXoODUÕQÕ�D\UÕQWÕOÕ�RODUDN�LQFHOHQHFHNWLU���

������������������������������ ������������������
N�O�^

 Yrg. 9.HD 03.03.2005,E .2004/4722, K.2005/7235 (ÇANKAYA��GÜNAY���*g.7$ù��D�J�H���
V�������N�O�N

 Yrg. 9.HD 24.01.2005 Tarih, E. 2004/21811, K. 2005/1192 (ÇAN.$<$��GÜNAY�� �*g.7$ù��
D�J�H���V���������
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�

� <DUJÕODPD�PHUFLL���IHVKLQ�JHoHUOL�ELU�QHGHQ�GD\DQGÕ÷ÕQÕ��LúoLQLQ�VDYXQPDVÕQÕQ�

DOÕQGÕ÷ÕQÕ�� IHVLK� ELOGLULPLQLQ� \D]ÕOÕ� \DSÕOGÕ÷ÕQÕ�� IHVLK� VHEHELQLQ� GH� VRPXW� RODUDN�

J|VWHULOGL÷LQL� YH� IHVKH� VRQ�oDUH�RODUDN�EDúYXUXOGX÷XQX� WHVSLW� HGHU� LVH��NDUDU� IHVKLQ�

JHoHUOL� ELU� IHVLK� ROGX÷X� \|Q�QGH� RODFDNWÕU�� *HoHUOL� ELU� QHGHQOH� \DSÕODQ� IHVLK� Lú�

V|]OHúPHVL� VRQD� HUGLUHFHN� ROPDVÕQD� NDUúÕQ�� LúoLQLQ� Lú� J�YHQFHVL� GÕúÕQGDNL� KDN� YH�

DODFDNODUÕQD�KDOHO�JHWLUPHPHNWHGLU��

��

���øú�6|]OHúPHVLQLQ�6RQD�(UGLUPHVL�%DNÕPÕQGDQ�
�

� �øúYHUHQFH�\DSÕODQ�JHoHUOL�QHGHQOL�ELU�IHVLK��\DQL�ER]XFX�\HQLOLN�GR÷XUDQ�KDN��

EDúWDQ� LWLEDUHQ� Lú� V|]OHúPHVLQH� HWNL� HWPHNWH� YH� EXQXQOD� Lú� V|]OHúPHVL� VRQD�

ermektedir. Oysa ki, feshin geçersiz bir neGHQH� GD\DOÕ� ROPDVÕ� KDOLQGH�� LúYHUHQFH�

\DSÕODQ�IHVLK��\DQL�ER]XFX�\HQLOLN�GR÷XUDQ�KDN��Lú�V|]OHúPHVL��]HULQGH�KLoELU�K�N�P�

YH� VRQXo�PH\GDQD� JHWLUPHPHNWH�� Lú� LOLúNLVL� WDUDIODU� DUDVÕQGD� K�N�P�YH� VRQXoODUÕQÕ�

EDúWDQ�LWLEDUHQ�GR÷XUPD\D�GHYDP�HWPHNWHGLU
S�W�W

���

�

%HOLUWPHN� JHUHNLU� NL�� øúYHUHQFH� JHoHUOL� QHGHQOHUOH� \DSÕODQ� IHVLKOHUGH� LKEDU�

|QHOOHUL� YHULOPLúVH� YH\D� LKEDU� |QHOOHUL� YHULOPHNVL]LQ� YH� LKEDU� WD]PLQDWÕ� GD� SHúLQ�

|GHQPHNVL]LQ�IHVLK�\DSÕOPÕúVD��IHVKL�LKEDU�V�UHVL��ER\XQFD�Lú�V|]OHúPHVL�GHYDP�HGHU�

ve bu önellerin bitPHVL\OH� V|]OHúPH� � VRQD� HUHU�� %XQD� J|UH�� WDUDIODUÕQ� Lú�

V|]OHúPHVLQGHQ� GR÷DQ� KDN� YH� ERUoODUÕ�� IHVKL� LKEDU� V�UHVL� LoLQGH� GH� JHoHUOL� ROPD\Õ�

sürdürür
S�W�_

�� øKEDU� WD]PLQDWÕ� LúYHUHQFH� SHúLQ� |GHQPHVL� KDOLQGH� LVH�� <DUJÕWD\¶ÕQ�

LVWLNUDU� ND]DQPÕú� X\JXODPDVÕQD� J|UH�� IHVLK� GHUKDO� K�N�P� YH� VRQXoODUÕQÕ�

GR÷XUDFD÷ÕQGDQ��Lú�V|]OHúPHVL�GH�LKEDU�|QHOOHUL�EHNOHQPHNVL]LQ�VRQD�HUHFHNWLU
S�W�`

������
� �

������������������������������ ������������������
N�O�O

 SÜZEK,øú��+XNXNX�V�������N�O�P

�0XUDW�'(0ø5&ø2ö/8��7XUJXW�&(17(/��øú�+XNXNX��<HQLOHQPLú���%DVÕ��øVWDQEXO��%HWD��
������V�����N�O�Q

�<UJ���+'������������7DULK��(������������.��������������$.<øöø7������6D\ÕOÕ�øú�.DQXQX�ùHUKL��
V��������
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���øúoLQLQ�øKEDU�9H�.ÕGHP�7D]PLQDWÕ�%DNÕPÕQGDQ�
�

� +DNOÕ� QHGHQOH� \DSÕODQ� GHUKDO� IHVLKOHUGHQ� IDUNOÕ� RODUDN�� JHoHUOL� ELU� QHGHQOH�

\DSÕODQ� IHVLKOHU� Lú� V|]OHúPHVL� VRQD� HUGLUPHVLQH� NDUúÕQ�� LúoLQLQ� NÕGHP� YH� LKEDU�

WD]PLQDWÕQD� LOLúNLQ� KDN� YH� DODFDNODUÕQD� KDOHO� JHWLUPHPHNWHGLU�� %LOLQGL÷L� �]HUH� øú�

.DQXQXQ� ���� PDGGHVLQGH� EHOLUWLOHQ� VHEHSOHUH� GD\DOÕ� RODUDN� Lú� DNWL� LúYHUHQFH� KDNOÕ�

QHGHQOH� GHUKDO� IHVKHGLOHQ� LúoLOHULQ� NÕGHP� YH� LKEDU� WD]PLQDWÕ� WDOHS� HWPH� KDNODUÕQD�

EXOXQPDPDNWDGÕU�� $NVLQH�� D\QÕ� PDGGH� J|VWHULOHQ� DKODN� YH� L\L� QL\HW� NXUDOODUÕQD�

X\PD\DQ� KDOOHUH� GD\DOÕ� RODUDN� Lú� DNWLQL� IHVKHGHQ� LúYHUHQLQ�� LúoLGHQ� WD]PLQDW� WDOHS�

HWPH�KDNNÕ�EXOXQPDNWDGÕU��ø.�P��������

�

� %X�QRNWDGD��JHoHUOL�ELU�QHGHQOH� Lú�DNWL� IHVKHGLOHQ� LúoL�� úD\HW�NHQGLVLQH� LKEDU�

|QHOOHUL�YHULOPHPLú�YH�LKEDU�WD]PLQDWÕ�GD�SHúLQ�RODUDN�|GHQPHPLúVH��LúoL�EX�QRNWDGD�

LKEDU� WD]PLQDWÕQD� KDN� ND]DQDFDN� YH� EXQXQ� |GHQPHVLQL� LúYHUHQGHQ� WDOHS�

HGHELOHFHNWLU�� <LQH bu tür IHVLK� QHGHQL\OH� LúoLQLQ� NÕGHP� WD]PLQDWÕQD� KDOHO�

JHOPHPHNWH�� LúoL� NÕGHP� WD]PLQDWÕQÕQ� GD� ödenmesiQL� WDOHS� YH� GDYD� HGHELOPHNWHGLU��

(NOHPHN� JHUHNLU� NL�� D\QÕ� úHNLOGH� LúoL�� � GL÷HU� |GHQPHPLú� LúoLOLN� DODFDNODUÕQÕ� WDOHS�

HWPHVLQGH�KHU�KDQJL�ELU�HQJHO�\RNWXU����

� �

�

%��)(6+ø1�*(d(56ø=�1('(1(�'$<$1',ö,1,1�7(63ø7�('ø/0(6ø�
+$/ø1'(�
�

<DUJÕODPD� PHUFLL�� � |Q�QH� JHOHQ� X\XúPD]OÕNWD� LúYHUHQFH� JHoHUOL� ELU� VHEHS�

J|VWHULOPHGL÷L� YH\D� J|VWHULOHQ� VHEHELQLQ� JHoHUOL� ROPDGÕ÷ÕQÕ� WHVSLW� HWWL÷L� WDNGLUGH��

IHVKLQ� JHoHUVL]OL÷LQH� NDUDU� YHUHELOLU�� $\UÕFD�� JHoHUOL� ELU� QHGHQLQ� PHYFXGL\HWLQH�

UD÷PHQ�Lú�V|]OHúPHVLQL�IHVLK�XVXO�QH�X\XOPDGDQ�IHVKHGLOPHVL�YH�IHVLK�VHEHELQLQ�øú�

.DQXQXQ����PDGGHVLQLQ� ,,��EHQGLQGH�EHOLUWLOHQ�DKODN�YH� L\L�QL\HW�NXUDOODUÕQD�D\NÕUÕ�

GDYUDQÕúODU� ROGX÷XQXQ� |QH� V�U�OPHVL� KDOLQGH�� EX� GXUXPGD� fesih usulüne uyulma 

]RUXQOXOX÷X� ROPDGÕ÷ÕQGDQ�� |QFH� IHVKLQ� KDNOÕ� QHGHQH� GD\DQÕS� GD\DQPDGÕ÷Õ�

DUDúWÕUÕODFDNWÕU� Öne sürülen�QHGHQLQ�KDNOÕ�ELU�QHGHQ�GH÷LO�GH�JHoHUOL�ELU�QHGHQ�WHúNLO�
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HWWL÷L� VRQXFXQD� YDUÕODELOLU
S�W�a

�� � %X� QRNWDGD�� \DUJÕODPD� PHUFLL�� JHoHUOL� ELU� QHGHQLQ�

PHYFXGL\HWLQH� UD÷PHQ�� IHVLK� XVXO�QH�X\XOPDGÕ÷ÕQGDQ� EDKLVOH� IHVKLQ� JHoHUVL]OL÷LQH�

NDUDU� YHUHELOLU�� %LU� EDúND� GH\LúOH�� IHVLK� XVXO�QH� X\XOPDPDVÕ� KDOLQGH� GH� IHVKLQ�

JHoHUVL]OL÷LQH�NDUDU�YHULOHELOLU��

�

)HVKLQ�JHoHUVL]OL÷L�NDYUDPÕQGDQ�QH�DQODúÕOPDVÕ�JHUHNWL÷L�NRQXVXQGD�NDQXQGD�

ELU� DoÕNOÕN� EXOXQPDPDNWDGÕU�� %X� QHGHQOH� NDYUDPÕQ� LoHUL÷LQ� WHVSLWL�� JHoHUVL]� IHVKLQ�

GR÷XUDFD÷Õ�VRQXoODU�YH�EX�VRQXoODUÕQ�KXNXNL�QLWHOHQGLULOPHVL�DoÕVÕQGDQ�E�\�N�|QHP�

arz etmektedir. Hemen belirtelim ki, geçersiz fesihten ne anlaúÕOPDVÕ� JHUHNWL÷L�

KXVXVXQGD�|÷UHWLGH�GH�ELU�ILNLU�ELUOL÷L�\RNWXU��

�

� %LU� J|U�úH göre�� NDQXQGD� \HU� YHULOHQ� � µ¶IHVKLQ� JHoHUVL]OL÷L¶¶� GH\LPL��

JHQHO� DQODPGDNL�� ELU� EDúND� GH\LúOH�� � Lú� V|]OHúPHVL� �]HULQGH� K�N�P� YH� VRQXo�

GR÷XUPDPDVÕ�� V|]OHúPHQLQ� D\QHQ� GHYDP� HWPHVL� DQODPÕQGDNL� IHVKL� LIDGH�

HWPHPHNWHGLU���IHVKLQ�JHoHUVL]OL÷L�V|]�������PDGGH�GH�EHOLUWLOHQ�KDNOÕ�QHGHQOH�\DSÕODQ�

IHVKLQ�KXNXNL�VRQXoODUÕ�LOH�EXUDGDNLOHULQ�D\ÕUW�HGLOPHVLQL�VD÷ODPD�DPDFÕ\OD��NDQXQD�

D\NÕUÕOÕ÷Õ�EHOLUWPHN�LoLQ�NXOODQÕOPÕúWÕU
S�W�T

��%XQD�SDUDOHO�ELU�GL÷HU�J|U�úWH��KHU�QH�NDGDU�

øú�.DQXQXQ����PDGGHVLQGH� LúYHUHQFH�\DSÕODQ�IHVKLQ�JHoHUVL]OL÷LQGHQ�V|]�HGLOL\RUVD�

GD�� PDKNHPHFH� EX� NRQXGD� YHULOHQ� NDUDUÕQ� PXWODN� DQODPGD� JHoHUVL]OLN� ROGX÷X�

V|]OHQHPH]�� o�QN�� JHoHUVL]OLN� \DSWÕUÕPGD� �� LúYHUHQFH� \DSÕODQ� JHoHUVL]� IHVLK� \DQL�

ER]XFX� \HQLOLN� GR÷XUDQ� KDN� � Lú� DNWL� �]HULQGH� KLoELU� K�N�P� YH� VRQXo� PH\GDQD�

JHWLUPH]��Lú�LOLúNLVL�EDúWDQ�LWLEDUHQ�GHYDP�HGHU���R\VDNL�NDQXQXQ�JHWLUGL÷L�G�]HQOHPH��

LúYHUHQ�LúoL\L�GHUKDO�GH÷LO�ELU�D\�LoLQ�LúH�EDúODWPDN�]RUXQGD�WXWXOPDNWD��LúH�EDúODWÕS�

EDúODWPDPD� NRQXVXQGD� LúYHUHQH� ELU� VHoLP� KDNNÕ� WDQÕQPDNWD�� LúH� EDúODWÕOPDGÕ÷Õ�

WDNWLUGH�WD]PLQDW�ERUFX�LOH�\�N�PO��WXWXOPDNWD�YH�LúoLQLQ�W�P�ERúWD�JHoHQ��V�UHOHUH�

LOLúNLQ��FUHWL�YH�GL÷HU�KDNODUÕ�GH÷LO��EXQXQ�HQ�oRN�G|UW�D\OÕN�NÕVPÕ�LúoL\H�|GHQPHNWH�

ROGX÷XQGDQ��EXUDGDNL�IHVKLQ�PXWODN�DQODPGD�ELU�IHVKL�LIDGH�HWPHGL÷L�NDQÕVÕQGDGÕU
S�W U ��

<DUJÕWD\�GD��\DVDQÕQ�LúYHUHQH�VHoLPOLN�KDN�WDQÕ\DUDN��LúoL\L�oDOÕúWÕUPD�YH\D�PDNWX�ELU�

WD]PLQDW�YHUPH�RODQD÷Õ�VD÷ODGÕ÷Õ�NDQDDWLQGHGLU
S�W�V

��%XQD�NDUúÕOÕN�ELU�J|U�ú��NDQXQXQ��

feshin geçHUVL]� VD\ÕODUDN� Lú� LOLúNLVLQLQ�� NXUDO� RODUDN�� � KLo� VRQD� HUPHPLú� JLEL�GHYDP�
������������������������������ ������������������
N�O�R

�$.,��$/7,17$ù�BAHÇIANLAR,�D�J�H��V������N�O�Y

�d(/ø.���øú�+XNXNX�'HUVOHUL��V������N�O�Z

 SÜZEK,øú�+XNXNX�V������N�O�[

 Yrg.9.HD, 28/04/2005 Tarih, E. 2005/886, K. 2005/14880 (ÇANKAYA��GÜNAY�*g.7$ù��
D�J�H��V�������
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HWPHVLQL�LúYHUHQLQ��EXQX�NDEXO�HWPHPHVL�KDOLQGH�GH� WD]PLQDW�|GHPHVLQL�|QJ|UG�÷��

NDQÕVÕQGDGÕU
S�_�X

���
�

� .DQDDWLPL]FH� GH�� EHOLUWLOHQ� J|U�úOHULQ� DNVLQH�� NDQXQGD� \HU� DODQ� IHVKLQ�

JHoHUVL]OL÷L�LIDGHVL��JHQHO�DQODPGD�IHVKL�LIDGH�HWPHNWHGLU��%X�QHGHQOH�\DSÕODQ�IHVKLQ�

JHoHUVL]OL÷LQLQ�WHVSLWL�LOH�IHVLK�EDúWDQ�LWLEDUHQ�K�N�P�YH�VRQXoODUÕQÕ�GR÷XUPDPDNWD��

Lú� LOLúNLVL� GH� EDúWDQ� LWLEDUHQ� GHYDP� HWPHNWHGLU�� .DQXQ� NR\XFXQXQ� Lú� J�YHQFHVL�

K�N�POHUL\OH�XODúPDN�LVWH÷L�WHPHO�KHGHI��Lú�LOLúNLVLQLQ�GHYDPÕQÕ�VD÷ODPD\D�G|Q�NW�U��

.DQXQ�NR\XFX�DoÕNoD�µ¶IHVKLQ�JHoHUVL]OL÷LQH�NDUDU�YHULOGL÷LQGH��LúYHUHQ��LúoL\L�ELU�D\�

LoLQGH� LúH� EDúODWPDN� ]RUXQGDGÕU� �ø.� P������¶¶� LIDGHVLQL� NXOODQPÕúWÕU�� .DQXQ�

NR\XFXQXQ�EX� LIDGHVL�YH� Lú�J�YHQFHVL�K�N�POHUL\OH� Lú� LOLúNLVLQLQ�GHYDPÕQÕ� VD÷ODPD�

KHGHIL�NDUúÕVÕQGD�� LúYHUHQH� LúoL\L� LúH� EDúODWPD�YH\D� WD]PLQDW� |GHPH�QRNWDVÕQGD�ELU�

VHoLP� KDNNÕ� WDQÕGÕ÷Õ� \ROXQGD� ELU� DQODP�oÕNDUPDN� ROGXNoD� J�oW�U�� �$NVLQH�� EXUDGD�

öngörülen tazminat seçimlik bir hak olDUDN� GH÷LO�� LúoLQLQ� LúH� EDúODWÕOPDPDQÕQ� ELU�

\DSWÕUÕPÕ� RODUDN� |QJ|U�OP�ú� YH� E|\OHOLNOH� GH� Lú� LOLúNLVLQLQ� GHYDPÕ� VD÷ODQPD\D�

oDOÕúÕOPÕúWÕU��(NOH\HOLP�NL��ERúWD�JHoHQ�V�UH��FUHWL�YH�GL÷HU�KDNODUÕQ�HQ�oRN�G|UW�D\OD�

VÕQÕUODQPDVÕ�� X\XúPD]OÕ÷ÕQ� HQ� oRN� G|UW� D\� LoLQGH� QLKD\HWH� HUGLULOPHVL� DPDFÕ� YH� EX�

DPDo�GR÷UXOWXVXQGDNL� G�]HQOHPHOHULQ�GR÷DO� VRQXFXGXU�� �'ROD\ÕVÕ\OD��EX� VÕQÕUODPD��

X\XúPD]OÕ÷ÕQ�HQ�oRN�G|UW�D\�LoLQGH�VRQD�HUHFH÷L�|QJ|U�V�QH�GD\DQGÕ÷ÕQGDQ��HVDVÕQGD�

NDQXQ� NR\XFX�� LúoLQLQ� W�P� ERúWD� JHoHQ� �FUHW� YH� GL÷HU� KDNODUÕQÕQ� HNVLNVL]� RODUDN�

ödenmesi�JHUH÷LQL�NDEXO�HWPLúWLU��%X�GD�IHVKLQ�JHoHUVL]OL÷L�LIDGHVLQLQ�JHQHO�DQODPGD�

IHVKL� LIDGH� HWWL÷LQL� YH� EXUDGDNL� JHoHUVL]OL÷LQGH� mutlak anlamda bir geçersizlik 

ROGX÷XQX�YXUJXOD\DQ�XQVXUODUGDQGÕU���

���

� Geçerli bir nedene dayanma\DQ� IHVKLQ�� ELU� EDúND� GH\LúOH� JHoHUVL]� IHVKLQ�

KXNXNL�VRQXoODUÕ�øú�.DQXQX¶QXQ����PDGGHVLQGH�|QJ|U�OP�úW�U��%X�PDGGH\H göre ;�

¶¶� øúYHUHQFH� JHoHUOL� VHEHS� J|VWHULOPHGL÷L� YH\D� J|VWHULOHQ� VHEHELQ� JHoHUOL� ROPDGÕ÷Õ�

PDKNHPHFH� YH\D� |]HO� KDNHP� WDUDIÕQGDQ� WHVSLW� HGLOHUHN� IHVKLQ� JHoHUVL]OL÷LQH� NDUDU�

YHULOGL÷LQGH��LúYHUHQ��LúoL\L�ELU�D\�LoLQGH�LúH�EDúODWPDN�]RUXQGDGÕU��øúoL\L�EDúYXUXVX�

�]HULQH�LúYHUHQ�ELU�D\�LoLQGH�LúH�EDúODWPD]�LVH��LúoL\H�HQ�D]�G|UW�D\OÕN�YH�HQ�oRN�VHNL]�

D\OÕN��FUHWL� WXWDUÕQGD� WD]PLQDW�|GHPHNOH�\�N�PO��ROXU�ø.�P��������0DKNHPH�YH\D�

|]HO�KDNHP�IHVKLQ�JHoHUVL]OL÷LQH�NDUDU�YHUGL÷LQGH��LúoLQLQ�LúH�EDúODWÕOPDPDVÕ�KDOLQGH�

������������������������������ ������������������
N�P�\

�(.0(.dø��D�J�H�V������
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|GHQHFHN� WD]PLQDW�PLNWDUÕQÕ� GD� EHOLUOHU�ø.�P�������� .DUDUÕQ� NHVLQOHúPHVLQH� NDGDU�

oDOÕúWÕUÕOPDGÕ÷Õ�V�UH�LoLQ�LúoL\H�HQ�oRN�G|UW�D\D�NDGDU�GR÷PXú�EXOXQDQ��FUHW�YH�GL÷HU�

KDNODUÕ�|GHQLU�ø.�P������¶¶��

�

� 0DGGH� PHWQLQGHQ� GH� DQODúÕODFD÷Õ üzere� geçersiz feshin üç temel sonucu 

YDUGÕU��%LULQFLVL��LúYHUHQLQ�LúoL\L�LúH�EDúODWPD�]RUXQOXOX÷X��LNLQFLVL��LúYHUHQFH�LúoLQLQ�

LúH�EDúODWÕOPDPDVÕ�KDOLQGH�WD]PLQDW�ödenmesi�]RUXQOXOX÷X; üçüncüsü,�LúH�EDúODWÕOVÕQ�

YH\D� EDúODWÕOPDVÕQ� ERúWD� JHoHQ� V�UH\H� LOLúNLQ� �FUHW� YH� GL÷HU� KDNODUÕQ� |GHQPHVL�

]RUXQOXOX÷XGXU��$QFDN�EX�VRQXoODUÕQ�GR÷XPX��NDUDU�NHVLQOHúPHVL�VRQUDVÕQGD�LúoLQLQ�

V�UHVL�LoLQGH�LúYHUHQH�EDúYXUPDVÕQD�ED÷ODQPÕúWÕU��

�

���øúYHUHQLQ�øúoL�øúH�%DúODWPD�=RUXQOXOX÷X�
� � �

D��.DUDUÕQ�.HVLQOHúPHVL�
�

øúoLQLQ�LúYHUHQH�EDúYXUPD�]RUXQOXOX÷XQXQ�GR÷PDVÕ�LoLQ�\DUJÕODPD�PHUFLLQFH�

YHULOHQ� NDUDUÕQÕQ� NHVLQOHúPHVL� JHUHNLU�� .DUDU� NHVLQOHúPHGHQ� LúoLQLQ� LúYHUHQH�

EDúYXUPD�]RUXQOXOX÷X�EXOXQPDPDNWD��HVDVHQ�GH�EX�P�PN�Q�ROPDPDNWDGÕU��.DUDUÕQ�

NHVLQOHúPHVL�LVH��YHULOHQ�NDUDUÕQ süresi içinde� WHP\L]�HGLOPHPHVL�YH\D�süresi içinde 

WHP\L]�HGLOPHVL�KDOLQGH�GH�<DUJÕWD\¶ÕQ�ELU�D\�LoLQGH�NHVLQ�RODUDN�EX�NDUDUÕ�QLKD\HWH�

NDYXúWXUPDVÕ� LOH�P�PN�Q�ROXU��<DVD�NR\XFX���o�D\OÕN�V�UH� LoHULVLQGH�GDYDQÕQ�VRQD�

HUGLULOPHVL��ELU�EDúND�GH\LúOH��NDUDUÕQ��o�D\�LoLQGH�NHVLQOHúHFH÷LQL�|QJ|UP�úW�U��1H�

YDU� NL�� \DVD� NR\XFXQXQ� EX� |QJ|U�V�� LOH� X\JXODPD� ELUELUL\OH� oDNÕúPDPDNWDGÕU��

*HUoHNWHQGH�� \XNDUÕGD� GD� DoÕNODQGÕ÷Õ� �]HUH�� � X\JXODPDGD�� LúH� LDGH� GDYDVÕ� HVDV�

PDKNHPHFH� RUWDODPD� \HGL� D\OÕN� ELU� V�UHGH� NDUDUD� ED÷ODQPDNWD�� NDUDUÕQÕQ� WHP\L]L�

KDOLQGH� GH� <DUJÕWD\� EXQX� \HGL� VHNL]� D\GDQ� |QFH� NHVLQ� RODUDN�

VRQXoODQGÕUDPDPDNWDGÕU�

�

E��.DUDUÕQ�.HVLQOHúPHVL�6RQUDVÕ�øúoLQLQ�øúYHUHQH�6�UHVL�øoHULVLQGH�%DúYXUPD�
=RUXQOXOX÷X�
�

øúoLQLQ� Lú� J�YHQFHVL� K�N�POHULQGHQ� \DUDUODQDELOPHVL için gerekli olan 

NRúXOODUGDQ� ELUL� GH�� NHVLQOHúHQ� PDKNHPH� NDUDUÕ� VRQUDVÕ� LúoLQLQ� V�UHVL� LoHULVLQGH�
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LúYHUHQH� EDúYXUPDVÕGÕU�� øúoL� NHVLQOHúHQ� PDKNHPH� YH\D� |]HO� KDNHP� NDUDUÕQÕQ�

WHEOL÷LQGHQ�LWLEDUHQ�RQ�LúJ�Q��LoLQGH�LúH�EDúODPDN�LoLQ�LúYHUHQH�EDúYXUXGD�EXOXQPDN�

]RUXQGDGÕU�� DNVL� KDOGH�� LúYHUHQFH� \DSÕOPÕú� RODQ� IHVLK� JHoHUOL� ELU� IHVLK� VD\ÕOÕU� YH�

LúYHUHQ�VDGHFH�EXQXQ�KXNXNL�VRQXoODUÕ�LOH�VRUXPOX�ROXU�ø.�P����������

�

�� .DQXQXQ� |QJ|UG�÷�� V�UH�� KDN� G�ú�U�F�� V�UHGLU�� %X� V�UHQLQ� JHoLULOPHVL�

KDOLQGH�� IHVKLQ� JHoHUVL]OL÷LQH� LOLúNLQ� NHVLQOHúPLú� ELU� NDUDU� GD� EXOXQPDVÕQD� NDUúÕQ��

\DSÕODQ� IHVLK� JHoHUOL� KDOH� JHOLU� YH� EDúWDQ� LWLEDUHQ� KXNXNL� VRQXoODUÕQÕ� GR÷XUXU�� %X�

QRNWDGD� LúYHUHQLQ�� LúoL\L� LúH� EDúODWPD� \�N�PO�O�÷�� LOH� ERúWD� JHoHQ� V�UH� �FUHWL� YH�

GL÷HU� KDNODUÕQÕ� |GHPH� \�N�PO�O�÷�� RUWDGDQ� NDONWÕ÷Õ� JLEL�� LúoL\L� LúH� EDúODWPDPDVÕ�

KDOLQGH� |GHPHN� ]RUXQGD� ROGX÷X� Lú� J�YHQFHVL� WD]PLQDWÕQÕ� GD� |GHPH� \�N�PO�O�÷��

RUWDGDQ� NDONDU�� %X� KDOGH� LúoL�� NRúXOODUÕ� YDUVD�� NÕGHP� YH� LKEDU� WD]PLQDWÕQÕ� WDOHS�

HGHELOLU��

�

� .DQXQ�NR\XFX�EDúYXUXQXQ�QDVÕO�\DSÕODFD÷Õ�NRQXVXQGD��JHoHUOLOLN�YH\D� LVSDW�

úHNOL�|QJ|UPHPLú�YH�EX�NRQXGD�LúoL\H�VHUEHVWL�WDQÕPÕúWÕU��%X�QRNWDGD�LúoL�EDúYXUX\X�

\D]ÕOÕ�RODUDN�\DSDELOHFH÷L�JLEL��V|]O��RODUDN�\DSDELOPH�RODQD÷ÕQD�VDKLSWLU��8\JXODPD�

GD��LVSDW�NROD\OÕ÷Õ�VD÷ODPDVÕ�QHGHQL\OH�EDúYXUX��QRWHU�PDULIHWL\OH�\DSÕOPDNWDGÕU��%X�

LVH� V|]O�� EDúYXUXQXQ� QRWHU� KX]XUXQGD� \DSÕOPDVÕ� YH\D� EDúYXUX� GLOHNoHVLQLQ� QRWHU�

NDQDOÕ\OD� LúYHUHQH� J|QGHULOPHVL� úHNOLQGH� ROPDNWDGÕU�� +HU� QH� NDGDU� úHNLO� VHUEHVWLVL��

WDQÕPÕúGD�ROVD�\DVD��LVSDW�DoÕVÕQGDQ�RODVÕ�VÕNÕQWÕODUÕ�|QOHPHN�LoLQ��EDúYXUXQXQ�QRWHU�

NDQDOÕ\OD�YH\D�LDGHOL�WDDKK�WO��PHNWXSOD�\DSÕOPDVÕQÕQ�GDKD�X\JXQ�ELU�o|]�P�ROGX÷X�

NDQDDWLQGH\L]�� øúoLQLQ�� LúYHUHQH� EDúYXUXVX� V�UHVL� NHVLQOHúHQ� NDUDUÕQ� NHQGLVLQH�

WHEOL÷L\OH�EDúODU��.HVLQOHúHQ�\DUJÕODPD�PHUFLL�NDUDUÕ�NHQGLVLQH�WHEOL÷�HGLOHQ�LúoL��EX�

KDN� G�ú�U�F�� V�UH� LoHULVLQGH� LúYHUHQH� EDúYXUPDVÕ� KDOLQGH�� LúYHUHQLQ� LúoL\L� LúH�

EDúODWPD�\�N�PO�O�÷��GR÷PDNWDGÕU��

�

F��øúoLQLQ�øúH�%DúODWÕOPDVÕ�9H�6RQXoODUÕ�
�

� �����VD\ÕOÕ�\DVD\OD�IHVKH�NDUúÕ�LúoLQLQ�NRUXQPDVÕQD�LOLúNLQ�JHWLULOHQ�HQ�|QHPOL�

\HQLOLN�� IHVKLQ� JHoHUVL]� ROPDVÕ� KDOLQGH� LúoLQLQ� LúH� LDGHVLQH� NDUDU� YHULOHELOPHVL� YH�

LúYHUHQLQ� GH� EX� NDUDU� GR÷UXOWXVXQGD� LúoL\L� LúH� EDúODWPD� \�N�PO�O�÷�� DOWÕQD�

girmesidir. Gerçekten de iúYHUHQ�� NHVLQOHúHQ� PDKNHPH� YH\D� |]HO� KDNHP� NDUDUÕQÕQ�
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WHEOL÷LQGHQ�LWLEDUHQ�RQ�LúJ�Q��LoLQGH�LúH�EDúODPDN�LoLQ�NHQGLVLQH�EDúYXUDQ�LúoL\L��LúH�

EDúODWPDN� ]RUXQGDGÕU�� øúYHUHQLQ� LúH� EDúODWPD� \�N�PO�O�÷��� LúoLQLQ� LúH� EDúODWÕOPDN�

LoLQ� NHQGLVLQH� \DSWÕ÷Õ� EDúYXUXQXQ� WHEOL÷L\OH� EDúODPDNWD� YH� LúoLQLQ� ELU� D\� LúH�

EDúODWÕOPDVÕ�JHUHNLU�
S�_�]

���

�

øú�YHUHQ�PDKNHPH�YH�|]HO�KDNHP�NDUDUÕ�X\DUÕQFD� LúH�EDúODWDFD÷Õ� LúoL\H�HVNL�

LúLQL�YH�Lú�NRúXOODUÕQÕ�VD÷ODPDOÕGÕU
S�_�S

���øúoLQLQ�HVNL�LúLQGHQ��IDUNOÕ�YH�HVNL�Lú�NRúXOODUÕQÕ�

D÷ÕUODúWÕUDQ� EDúND� ELU� LúWH� oDOÕúWÕUÕOPDN� LVWHQPHVL� KDOLQGH� �� LúYHUHQ� NHQGLVLQH� G�úHQ�

HGLPL� \HULQH� JHWLUPHGL÷LQGHQ� LúoLQLQ� LúH� EDúODPDPD� KDNNÕ� YDUGÕU�� EX� GXUXPGD�

Lú\HULQGH� oDOÕúPDN� LVWHPH]VH� LúoL�� LúYHUHQ� � JHoHUVL]� IHVKLQ� VRQXoODUÕQD�

NDWODQDFDNWÕU
S�_�W

�� øúYHUHQ� LúoL\L� HVNL� LúLQH� EDúODWPDNOD� ELUOLNWH�� GDKD� VRQUD� Lú�

NRúXOODUÕQGD�HVDVOÕ�ELU�úHNLOGH�GH÷LúLNOL÷H�JLWPHVL�KDOLQGH�LVH��µ¶oDOÕúPD�NRúXOODUÕQGD�

GH÷LúLNOLN� YH� Lú� V|]OHúPHVLQLQ� IHVKL¶¶QL� G�]HQOH\HQ� øú� .DQXQX¶QXQ� ���� PDGGHVL�

K�N�POHULQLQ�X\JXODQPD�GXUXPX�V|]�NRQXVX�RODFDNWÕU����

�

DD��øú�6|]OHúPHVLQLQ�'HYDPÕ�%DNÕPÕQGDQ�
�

� øúoLQLQ� V�UHVL� LoHULVLQGH� LúYHUHQH� EDúYXUPDPDVÕQÕQ� KXNXNL� VRQXFXQXQ��

LúYHUHQFH� \DSÕODQ� JHoHUVL]� IHVKL� JHoHUOL� ELU� IHVLK� KDOLQH� G|Q�úW�UPHVL� QHGHQL\OH� Lú�

DNWLQLQ� \DSÕODQ� IHVLKOH� ELUOLNWH� VRQD� HUHFH÷L daha önce izah ediOPLú� LGL�� � %XQXQ�

NDUúÕVÕQGD�� øúoLQLQ� V�UHVL� LoLQGH� LúYHUHQH� EDúYXUPDVÕ� YH� EX� EDúYXUX� QHWLFHVLQGH�

LúYHUHQFH�LúH�EDúODWÕOPDVÕQÕQ�HQ�|QHPOL�VRQXFX�LVH�� Lú�V|]OHúPHVLQLQ�EDúWDQ� LWLEDUHQ�

K�N�P� YH� VRQXoODUÕQÕ� GR÷XUPD\D� GHYDP� HWPHVL�� Lú� LOLúNLVLQLQ� NHVLQWL\H�

X÷UDPDPDVÕGÕU��%X�QHGHQOH�LúoL���\HQL�LúH�JLUHQ�ELU�LúoL�JLEL�QLWHOHQGLULOHPH\HFHN�YH�

JHoHUVL]� VD\ÕODQ� IHVLKWHQ� LWLEDUHQ� � LúH� EDúODWÕOGÕ÷Õ� WDULKH� NDGDU� � Lú\HULQGH� \�U�UO�÷H��

JLUHQ�]DPODUGDQ��\DUDUODQPÕú�JLEL��FUHWL�EHOLUOHQHFHN��LúoLQLQ�\D]ÕOÕ�UÕ]DVÕ�DOÕQPDGDQ�

GDKD�G�ú�N��FUHWOH�LúH�EDúODWÕODPD\DFDN��E|\OH�ELU�X\JXODPD\D�JLGLOPHVL�KDOLQGH�GH�

LúoL��G�ú�N��FUHWOH�LúH�EDúODPDVÕ�QHGHQL\OH�IDUN��FUHWOHULQL�WDOHS�HGHELOHFHNWLU
S�_�_

���

�

������������������������������ ������������������
N�P�^

 ÇANKAYA� GÜNAY��*g.7$ù�D�J�H���V�����N�P�N

�$/3$*87��øú�6|]OHúPHVLQLQ�)HVKL�YH�øú�*�YHQFHVL��V������N�P�O

 ÇANKAYA� GÜNAY��*g.7$ù�D�J�H���V�����N�P�P

 ÇANKAYA� GÜNAY��*g.7$ù�D�J�H���V�����
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� $\UÕFD� IHVKLQ� JHoHUVL]OL÷L� QHGHQL\OH� Lú� V|]OHúPHVLQLQ� GHYDP� HWPHVL�

NDUúÕVÕQGD��JHoHUVL]� IHVLK� WDULKL� LOH� LúH�DOÕQPD� WDULKL�DUDVÕQGD� LúoLQLQ�oDOÕúWÕUÕOPDGÕ÷Õ�

sürenin��LúoLQLQ�NÕGHPLQGH�GLNNDWH�DOÕQPDVÕ�JHUHNLU
S�_ `

��+HU�QH�NDGDU�LúoL�ERúWD�JHoHQ�

V�UH\H� LOLúNLQ� �FUHWLQL� YH� GL÷HU�KDNODUÕQÕ� HQ� oRN�G|UW� D\OD� VÕQÕUOÕ� ROPDN��]HUH� WDOHS�

HGHELOLUVH�GH��SUDWLNWH�\DUJÕODPD�V�UHFLQL�NDQXQ�NR\XFXQXQ�|QJ|UG�÷��V�UHGHQ�GDKD�

X]XQ� V�UPHNWH� YH� EX� QHGHQOH� GH� LúoLQLQ� oDOÕúWÕUÕOPDGÕ÷Õ� V�UH� VÕNOÕNOD� G|UW� D\Õ�

DúPDNWDGÕU�� )HVKLQ� JHoHUVL]� ROPDVÕ� QHGHQL\OH� Lú� V|]OHúPHVL� K�N�P� YH� VRQXoODUÕQÕ�

GR÷XUPD\D� GHYDP� HWWL÷LQGHQ�� EX� GXUXPGD� GD� KHVDSODPDGD� HVDV� DOÕQPDVÕ� JHUHNHQ��

KHU�KDQJL�ELU�V�UH�VÕQÕUÕ�ROPDNVÕ]ÕQ�LúoLQLQ�oDOÕúWÕUÕOPDGÕ÷Õ�V�UHOHULQ�WDPDPÕGÕU��

�

EE��3HúLQHQ�gGHQHQ�øKEDU�7D]PLQDWÕ�øOH�.ÕGHP�7D]PLQDWÕQÕQ�0DKVXEX�
%DNÕPÕQGDQ� �

�

øú� .DQXQX� ���PDGGHVLQLQ� ��IÕNUDVÕ� JHUH÷LQFH� µ¶øúoL� LúH� EDúODWÕOÕUVD�� SHúLQ�

RODUDN� |GHQHQ� ELOGLULP� V�UHVLQH� DLW� �FUHW� LOH� NÕGHP� WD]PLQDWÕ�� \XNDUÕGDNL� IÕNUD�

K�N�POHULQH� J|UH� \DSÕODFDN� |GHPHGHQ� PDKVXS� HGLOLU’ ’ � Gerekçede de� ‘’  bildirim 

V�UHVLQH� DLW� �FUHW� LOH� NÕGHP� WD]PLQDWÕ� LúoL\H� SHúLQ� |GHQPLúVH�� EX� WXWDU� \DSÕODFDN�

|GHPHGHQ�G�ú�OHFH÷L��EXQD�NDUúÕOÕN��SHúLQ�|GHPH�\DSÕOPDPÕú�YH�GH�ELOGLULP�V�UHVL�

YHULOPHPLú�LVH��EX�V�UHOHUH�DLW��FUHW�WXWDUÕ�LúoL\H�D\UÕFD�|GHQHFH÷L¶¶�LIDGH�HGLOPLúWLU��

ùX� KDOGH� LúoLQLQ� LúH� EDúODWÕOPDVÕ� GXUXPXQGD��PDKNHPH� YH\D� |]HO� KDNHP� NDUDUÕQÕQ�

NHVLQOHúWL÷L� WDULKH� NDGDU� oDOÕúWÕUÕOPDGÕ÷Õ� V�UH� LoLQ� HQ� oRN� G|UW� D\D� NDGDU� GR÷PXú�

EXOXQDQ� �FUHW� YH� GL÷HU� KDNODUÕ� LoLQ� \DSÕODFDN� |GHPHGHQ� SHúLQHQ� |GHQHQ� LKEDU�

|QHOOHULQH� DLW� �FUHW� |GHPHVLQLQ� YH\D� NÕGHP� WD]PLQDWÕQÕQ� PDKVXEX� JHUHNLU
S�_�a

��

(NOH\HOLP�NL��LúoL�SHúLQ�RODUDN�DOGÕ÷Õ�ELOGLULP�V�UHVLQH�DLW��FUHWL�YH�NÕGHP�WD]PLQDWÕQÕ�

LúH� EDúODGÕ÷Õ� DQGD� JHUL� YHUPHNOH� \�N�PO�� ROXS�� EXQODUÕQ� LDGHVL� YH\D� PDKVXEX�

halinde faiz yürütülemez
S�_�T

��

�

� .DQÕPÕ]FD�� NDQXQ� NR\XFXQXQ� E|\OH� ELU� G�]HQOHPH\H� JLWPHVL�� %RUoODU�

.DQXQXQ�����PDGGHVLQLQ�WHNUDUÕQGDQ�|WH\H�JHoPHPHNWHGLU� Kanun koyucu böyle bir 

G�]HQOHPH� JHWLUPHVH\GL� ELOH� D\QÕ� VRQXFD� VHEHSVL]� ]HQJLQOHúPH� K�N�POHUL\OH� GH�

������������������������������ ������������������
N�P�Q

�02//$0$+0872ö/8�D�J�H���V������N�P�R

�02//$0$+0872ö/8�D�J�H���V������N�P�Y

�6DYDú�7$ù.(17��³øú�6|]OHúPHVLQLQ�.XUXOPDVÕ�YH�6RQD�(UPHVL¶¶��<HQL�øú�<DVDVÕ�6HPLQHUL�
1RWODUÕ�YH�øú�.DQXQX���������+D]LUDQ������dHúPH���776d&6ø6��V�����
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XODúÕODELOLUGL� Borçlar Kanunun 61.maddesine göre�� ¶¶KDNOÕ� ELU� VHEHS� ROPDNVÕ]ÕQ�

DKDUÕQ� ]DUDUÕQD� PDO� LNWLVDEHGHQ� NLPVH�� RQX� LDGH\H� PHFEXUGXU�� KXVXVL\OH� PXWHEHU�

ROPD\DQ�YH\D� WDKDNNXN�HWPHPLú�EXOXQDQ�ELU� VHEHEH�\DKXW� Y�FXGX�QLKD\HW� EXOPXú�

RODQ�ELU�VHEHEH�P�VWHQLGHQ�DK]ROXQDQ�úH\LQ��LDGHVL�OD]ÕPGÕU¶¶��%XUDGD�LúoLQLQ�DOGÕ÷Õ�

SHúLQ��FUHWLQ�YH�NÕGHP�WD]PLQDWÕQÕQ�KXNXNL�ELU�VHEHEL�YDUGÕU�YH�EX�VHEHSWH�Lú�DNWLQLQ�

LúYHUHQFH� IHVKLGLU��1H� YDU� NL� KXNXNL� LúOHP�� \DQL� LúYHUHQFH� \DSÕODQ� IHVLK� \DUJÕODPD�

PDNDPÕQFD� JHoHUVL]� NÕOÕQPÕú� YH� EX� GXUXPGD� GD� LúoL\H� |GHQHQ� LKEDU� YH� NÕGHP�

WD]PLQDWÕQÕQ�KXNXNL�VHEHEL�RUWDGDQ�NDOPÕúWÕU��+XNXNL�VHEHELQ�RUWDGDQ�NDOPÕú�ROPDVÕ�

NDUúÕVÕQGD��LúoLQLQ�LúYHUHQGHQ�DOGÕ÷Õ�NÕGHP�YH�LKEDU�WD]PLQDWÕQÕ�%RUoODU�.DQXQX¶QXQ�

����PDGGHVLQH�J|UH�LDGH�HWPH�\�N�PO�O�÷�nün�GR÷DFD÷Õ�GD�PXKDNNDNWÕU��

�

���øúoLQLQ�øúYHUHQFH�øúH�%DúODWÕOPDPDVÕQÕQ�6RQXoODUÕ�
�

.HVLQOHúHQ� PDKNHPH� YH\D� |]HO� KDNHP� NDUDUÕQÕQ� NHQGLVLQH� WHEOL÷LQGHQ�

LWLEDUHQ� LúYHUHQH� EDúYXUDQ� LúoL\L�� LúYHUHQ� ELU� D\� LoHULVLQGH� LúH� EDúODWPDN�

GXUXPXQGDGÕU��øúoL\L�EDúYXUXVXQD�UD÷PHQ�ELU�D\�LoLQGH�LúH�EDúODWPD\DQ�LúYHUHQLQ�EX�

GDYUDQÕúÕ�� Lú� V|]OHúPHVLQLQ� VRQD�HUPHVLQH� \RO� DoWÕ÷Õ� JLEL��PDKNHPHFH� EHOLUOHQHQ� Lú�

J�YHQFHVL�WD]PLQDWÕQÕQ�GD�|GHQPHVL�\�N�PO�O�÷�Q��GR÷XUXU��

�

D��øú�6|]OHúPHVLQLQ�6RQD�(UPHVL��
�

øúYHUHQ�� \DUJÕODPD� PDNDPÕQFD� YHULOHQ� NDUDUÕQ� NHVLQOHúPHVL\OH� V�UH� LoLQGH�

NHQGLQH� EDúYXUDQ� LúoL\L� LúH� EDúODWPD� \�N�PO�O�÷�� EXOXQPDNWDGÕU�� øúYHUHQLQ� LúH�

EDúODWPD�\�N�PO�O�÷�Q��EDúYXUXQXQ�NHQGLVLQH�WHEOL÷LQGHQ�LWLEDUHQ�ELU�D\�LoLQGH�LID�

HWPHPHVL�� IHVKLQ� JHoHUVL]� VD\ÕOPDVÕ\OD� Lú� LOLúNLVL� WDUDIODU� DUDVÕQGD� NHVLQWL\H�

X÷UDPDNVÕ]ÕQ�GHYDP�HWWL÷LQGHQ��\HQL�ELU�IHVLK�RODUDN�QLWHOHQGLULOPHNWH�YH�EX�IHVLKOH�

GH� Lú� V|]OHúPHVLQLQ� VRQD� HUPHNWHGLU�� %XUDGD� GLNNDW� HGLOPHVL� JHUHNHQ� KXVXV��

\DUJÕODPD�PDNDPÕQFD�LúYHUHQFH�\DSÕODQ�EDúODQJÕoWDNL�IHVLK�JHoHUVL]�VD\ÕOGÕ÷ÕQGDQ��Lú�

V|]OHúPHVL� K�N�P� YH� VRQXoODUÕQÕ� GR÷XUPD\D� GHYDP� HWPHNWHGLU� YH� LúYHUHQ�� LúH�

EDúODWPD� \�N�PO�O�÷�Q�� LID� HWPHGL÷L� WDULKWH� V|]OHúPH� VRQD� HUPHNWHGLU�� %LU� EDúND�
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GH\LúOH� Lú� V|]OHúPHVL� EDúWDQ� JHoHUVL]� IHVKLQ� \DSÕOGÕ÷Õ� WDULKWH� GH÷LO�� LúoLQLQ� LúH�

EDúODWÕOPDPD�WDULKLQGH�VRQD�HUHU
S�_�U

���
�

øú� V|]OHúPHVLQLQ� VRQD� HUGL÷L�� \DQL� Lú� V|]OHúPHVLQLQ� IHVKHGLOGL÷L� WDULK�� LúH�

EDúODWÕOPDPD�WDULKLGLU��6|]OHúPHQLQ�VRQD�HUGL÷L�WDULKLQ�EHOLUOHQPHVL�GH��LúYHUHQLQ�ELU�

LUDGH� DoÕNODPDVÕQGD� EXOXQPDNVÕ]ÕQ� ELU� D\OÕN� EDúODWPD� V�UHVLQLQ� GROPDVÕQÕQ�

EHNOHQPHVLQH� YH\D� EX� V�UHQLQ� GROPDVÕQÕ� EHNOHQPHNVL]LQ� LúoL\L� LúH� EDúODWPD\DFD÷Õ�

yönünde bir iUDGH� EH\DQÕQGD� EXOXQXOPDVÕQD� J|UH� GH÷LúLNOLN� DU]� HWPHNWHGLU�� %XQD�

J|UH� LúYHUHQ�� LúoLQLQ� NHQGLVLQH� EDúYXUXVXQGDQ� LWLEDUHQ� LúOH\HFHN� ELU� D\OÕN� V�UHGH�

V�UHQLQ�GROPDVÕQÕ�EHNOHPLú�LVH�V�UHQLQ�GROGX÷X�WDULKWH�Lú�DNWL�IHVKHGLOPLú�RODFDNWÕU��

ùD\HW� LúYHUHQ� V�UHQLQ� GROPDVÕQÕ� EHNOHPHNVL]LQ� EX� V�UH� LoHULVLQGH� LúoL\L� LúH�

EDúODWPD\DFD÷Õ� \|Q�QGH� LUDGH� DoÕNODPDVÕQGD� EXOXQPXú� LVH�� EX� KDOGH� LUDGH�

DoÕNODPDVÕQÕQ�\DSÕOGÕ÷Õ�WDULK�Lú�V|]OHúPHVLQLQ�VRQD�HUGL÷L�WDULK�RODFDNWÕU���

�

E��.ÕGHP�9H�øKEDU�7D]PLQDWÕQÕQ�gGHQPHVL�
�

øúYHUHQFH� LúoLQLQ� LúH� EDúODWÕOPDPDVÕQÕQ� \HQL� ELU� IHVLK� WHúNLO� HGHFH÷L� YH� EX�

QHGHQOH� Lú� V|]OHúPHVLQLQ� EDúWDQ� JHoHUVL]� IHVKLQ� \DSÕOGÕ÷Õ� WDULKWH� GH÷LO�� LúoLQLQ� LúH�

EDúODWÕOPDPD� WDULKLQGH� VRQD� HUHFH÷L� \XNDUÕGD� L]DK� HGLOPLúWL�� ùX� KDOGH�� LúH�

EDúODWPDPD�\HQL�ELU�IHVLK�ROPDNOD�ELUOLNWH��EX�IHVKLQ�Lú�J�YHQFHVL�K�N�POHULQH�J|UH�

JHoHUVL]OL÷L�WDOHS�HGLOHPH]VH�GH��KXNXND�D\NÕUÕ�ELU�LúOHP�ROGX÷XQGDQ�LKEDU�WD]PLQDWÕ�

YH�NRúXOODUÕ�YDUVD�NÕGHP�WD]PLQDWÕ�WDOHEL�P�PN�QG�U
S�_�V

���

�

øú� .DQXQX� ���� PDGGHVLQLQ� ��� IÕNUDVÕQGD� µ¶øúH� EDúODWÕOPD\DQ� LúoL\H� ELOGLULP�

V�UHVL�YHULOPHPLú�YH\D�ELOGLULP�V�UHVLQH�DLW��FUHW�SHúLQ�|GHQPHPLúVH��EX�V�UHOHUH�DLW�

�FUHW� WXWDUÕ� D\UÕFD� |GHQHFH÷LQL¶¶� EHOLUWLOPLúWLU�� $\QÕ� úHNLOGH�� LúoLQLQ� LúH�

EDúODWÕOPDPDVÕ\OD� Lú� V|]OHúPHVL� LúYHUHQFH� IHVKHGLOPLú� ROGX÷XQGDQ�� LúoL\H�

ödenmeyeQ�NÕGHP�WD]PLQDWÕQÕQ�GD�D\UÕFD�|GHQPHVL�JHUHNLU
S `�X

���%XQD�NDUúÕOÕN��LúYHUHQ�

EDúODQJÕoWDNL�IHVLK�LOH�ELUOLNWH�LKEDU�YH�NÕGHP�WD]PLQDWÕQÕ�LúoL\H�|GHPLú�LVH��LúYHUHQ�

LúH� EDúODWPD� \�N�PO�O�÷�Q�� LID� HWPHGL÷LQGHQ�� EXQODUÕQ� LDGHVLQL� LúoLGHQ� WDOHS�

������������������������������ ������������������
N�P�Z

�(.2120ø��+L]PHW�$NWLQLQ�)HVKL�YH�øú�*�YHQFHVL,.s.16;  SÜZEK,�øú�+XNXNX������
8/8&$1�D�J�H��V������02//$0$+0872ö/8�D�J�H��V�������N�P�[

��02//$0$+0872ö/8��6������N�Q�\

 SÜZEK,�øú�+XNXNX��V�����



� ���

HGHPH\HFHN�� DNVLQH�� EX� KDNODUÕQ� GDKD� |QFH� |GHQPHVL� KDOLQGH� LúoL�� LúH� EDúODWPDPD�

DQÕQD� NDGDU� Lú� V|]OHúPHVL� GHYDP� HWPHVL� KDVHEL\OH� V|]� NRQXVX� V�UHQLQ� JHWLUHFH÷L�

IDUNODUÕQ�NHQGLVLQH�|GHQPHVLQL�WDOHS�HGHELOHFHNWLU
S `6]

���

�

øúYHUHQFH� LúH� EDúODWPDPD� \HQL� ELU� IHVLK� QLWHOL÷LQGH� ROGX÷XQGDQ�� LKEDU� YH�

NÕGHPH� ED÷OÕ� KDNODUÕQ� KHVDEÕQGD�� EDúODQJÕoWDNL� IHVLK� LOH� LúH� EDúODWPDPD� WDULKLQH�

NDGDUNL� JHoHQ� V�UHQLQ� GLNNDWH� DOÕQPDVÕ� JHUHNLU
S `�S �� � %LU� EDúND� GH\LúOH�� NÕGHP� YH�

LKEDUD� ED÷OÕ� KDNODUÕQ� KHVDEÕQGD� LúH� EDúODWPDPD� WDULKLQLQ� HVDV� DOÕQPDVÕ� JHUHNLU���

<DUJÕWD\�LVH�µ¶G|UW�D\D�NDGDU��FUHW�YH�GL÷HU�KDNODUÕQ�|GHQPHVLQH�NDUDU�YHULOHQ�V�UH��

LKEDU�� NÕGHP� WD]PLQDWÕ� YH� \ÕOOÕN� �FUHWOL� L]LQ� DODFD÷ÕQÕQ� KHVDEÕQGD� QD]DUD� DOÕQPDVÕ�

JHUHNWL÷L� NDQDDWLQGHGLU
S `�W

�� $QFDN�� \DVDQÕQ� |QJ|UG�÷�� VÕQÕUODPD� V�UH\H� LOLúNLQ�

ROPD\ÕS ücret� YH� GL÷HU� KDNODUÕQ� |GHQPHVLQH� LOLúNLQGLU
S `�_

�� %X� QHGHQOH� \DVDFD�

öngörülen��FUHW�YH�GL÷HU�KDNODUÕQ�|GHQPHVLQH�LOLúNLQ�VÕQÕUODPDQÕQ�JHQLúOHWLOPHVL��LúoL�

OHKLQH�\RUXP�LONHVL�YH�LúH�EDúODWPDPDQÕQ�\HQL�ELU�IHVLK�QLWHOL÷LQGH�ROPDVÕ�NDUúÕVÕQGD��

LVDEHWOL� ELU� o|]�P� WHúNLO� HWPHPHNWHGLU�� %X� LWLEDUOD� KHVDSODPD� GD�� LúoLQLQ� LúH�

EDúODWPDPDP�WDULKH�NDGDU�oDOÕúWÕUÕOPDGÕ÷Õ�V�UHQLQ�WDPDPÕQÕQ�GLNNDWH�DOÕQPDVÕ�X\JXQ�

ELU� o|]�P� RODFD÷Õ� NDQDDWLQGH\L]�� 1LWHNLP�� ELU� EDúND� NDUDUÕQGD� <DUJÕWD\�¶¶LúoLQLQ�

LúYHUHQFH� LúH� EDúODWÕOPDGÕ÷Õ� WDULKWH� Lú� LOLúNLVL� VRQODQGÕ÷ÕQGDQ�� NÕGHP� WD]PLQDWÕ�

KHVDEÕQGD� EX� WDULKWHNL� WDYDQÕQ� J|]HWLOPHVL� JHUHNWL÷LQL� LIDGH� HGHUHN
S `�`

� bir önceki 

NDUDUÕ\OD�oHOLúPLúWLU����

�

F��øú�*�YHQFHVL�7D]PLQDWÕQÕQ�gGHQPHVL�=RUXQOXOX÷X�
�

.DQXQ� NR\XFX�� LúH� EDúODWPD� \�N�PO�O�÷�Q�� LID� HGLOPHPHVLQL� \DSWÕUÕPD�

ED÷ODPÕúWÕU��%XQD�J|UH��LúoL\L�EDúYXUXVX��]HULQH�LúYHUHQ�ELU�D\�LoLQGH�LúH�EDúODWPD]�

LVH��LúoL\H�HQ�D]�G|UW�D\OÕN�YH�HQ�oRN�VHNL]�D\OÕN��FUHWL�WXWDUÕQGD�WD]PLQDW�|GHPHNOH�

yükümlü olur� �ø.� P�������� � 6HQGLND� �\HOL÷L� YH\D� VHQGLNDO� IDDOL\HWOHUGHQ� GROD\Õ�

KL]PHW� DNGLQLQ� IHVKL� KDOLQGH� LVH�� � øú�.DQXQXQXQ���� LQFL�PDGGHVLQLQ� ELULQFL� IÕNUDVÕ�

������������������������������ ������������������
N�Q�^

� $/3$*87�� øú� 6|]OHúPHVLQLQ� )HVKL� YH� øú� *�YHQFHVL�� s. 248; Süzek,� øú� +XNXNX�� V������
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�$\QÕ�\|QGH�02//$0$+0872ö/8��D�J�H��V������N�Q�O
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X\DUÕQFD�|GHQHFHN�WD]PLQDW�LúoLQLQ�ELU�\ÕOOÕN��FUHW�WXWDUÕQGDQ�D]�RODPD]��6.�P��������

$\UÕFD�Lú\HUL�VHQGLND�WHPVLOFLVLQLQ�KL]PHW�DNGLQLQ�VDGHFH�WHPVLOFLOLN�IDDOL\HWOHULQGHQ�

GROD\Õ�IHVKHGLOPHVL�KDOLQGH�GH��|GHQHFHN�WD]PLQDW�LúoLQLQ�ELU�\ÕOOÕN��FUHW�WXWDUÕQGDQ�

D]�RODPD]��6.�P��������

�

�����VD\ÕOÕ�\DVD\OD�GH÷LúLN�HVNL�NDQXQGD�WD]PLQDW�WXWDUODUÕ��HQ�D]���D\�HQ�oRN�

���D\�RODUDN�EHOLUOHQPLúWL�����'�)�����Bu düzenleme, LúoL�YH�LúYHUHQLQ�NDUúÕOÕNOÕ�KDN�

YH�PHQIDDWOHUL�DoÕVÕQGDQ�GDKD�LVDEHWOL�RODFD÷Õ�JHUHNoHVL\OH�������VD\ÕOÕ�NDQXQ�LOH��³HQ�

D]�G|UW�D\OÕN�YH�HQ�oRN�VHNL]�D\OÕN��FUHWL�WXWDUÕQGD´�úHNOLQGH�GH÷LúWLULOPLúWLU��

�

0DKNHPH�YH\D�|]HO�KDNHP�IHVKLQ�JHoHUVL]OL÷LQH�NDUDU�YHUGL÷LQGH��LúoLQLQ�LúH�

EDúODWÕOPDPDVÕ� KDOLQGH� |GHQHFHN� WD]PLQDW� PLNWDUÕQÕ� GD� EHOLUOHU� �ø.� P��������

7D]PLQDW� YH� ERúWD� JHoHQ� V�UH\H� LOLúNLQ��FUHW� YH�GL÷HU� KDNODU� IHVKLQ� JHoHUVL]OL÷LQLQ�

sonucu olup re’ sen gözetilmelidir
S `�a

��$\UÕFD�IHVKLQ�JHoHUVL]OL÷LQH�YH�LúH�LDGH�LVWHPLQH�

LOLúNLQ�GDYDODU��NDPX�G�]HQL�LOH�LOJLOL�ROGX÷XQGDQS `�T ��WDOHSOH�ED÷OÕOÕN�LONHVL�NDWÕ�RODUDN�
X\JXODQPD]��%X�QHGHQOH�� Lú� J�YHQFHVL� WD]PLQDWÕQD� K�NPHGHELOPHVL� LoLQ� LúoLQLQ� EX�

yöndeki talebi aranmaGÕ÷ÕQGDQ�� WDOHS� ROVXQ� ROPDVÕQ�� Lú� J�YHQFHVL� WD]PLQDWÕ� UHVHQ�

NDUDU�DOWÕQD�DOÕQÕU���

�

øú�J�YHQFHVL�WD]PLQDWÕQÕQ�KHVDSODQPDVÕQGD�HVDV�DOÕQPDVÕ�JHUHNHQ�WDULK��V�UHVL�

LoLQGH� LúH�EDúODWÕOPDVÕ� LoLQ� LúYHUHQH�EDúYXUDQ� LúoLQLQ�� LúH�EDúODWÕOPDGÕ÷Õ� WDULKWLU�� øúH�

EDúODWÕOPDPD� WDULKLQLQ� WHVSLWLQGH� GH, yükümlülük süresi içinde bu yönde irade 

DoÕNODPDVÕQ�GD�EXOXQXOPXú�LVH�LUDGH�EH\DQÕQGD�EXOXQXOGX÷X�WDULK��KHU�KDQJL�ELU�LUDGH�

DoÕNODPDVÕQGD�EXOXQPDNVÕ]ÕQ�\�N�PO�O�N�V�UHVL�JHoLULOPLú� LVH� V�UHQLQ�ELWWL÷L� WDULK��

HVDV�DOÕQDFDNWÕU��7D]PLQDWÕQ�KHVDEÕQGDQ�HVDV�DOÕQDFDN�WDULKLQ�EHOLUOHQPHVL, temerrüt, 

]DPDQDúÕPÕ�YH�KHVDSODQDFDN��FUHW�DoÕVÕQGDQ�GD�|QHP�WHúNLO�HWPHNWHGLU��

�

6|]� NRQXVX� WD]PLQDWÕ� |GHPH� \�N�PO�O�÷�� LúoL\L� LúH� DOPDGÕ÷Õ� WDULKWH�

GR÷DFD÷ÕQGDQ��LúYHUHQLQ�WHPHUU�GH�G�úW�÷��WDULKWH�D\QÕ�WDULK�RODFDNWÕU��øú�J�YHQFHVL�

WD]PLQDWÕ��LúH�LDGH\H�LOLúNLQ�NDUDUÕQ�NHVLQOHúPHVLQL�WDNLEHQ��LúoLQLQ�RQ�Lú�J�Q��LoLQGH�

������������������������������ ������������������
N�Q�R

 Yrg.9.HD.21.09.2004 Tarih, E. 2004/4911, K. 2004/19627( ÇANKAYA��GÜNAY��*g.7$ù��
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LúYHUHQH� EDúYXUPDVÕ� YH� ELU� D\OÕN� V�UH� LoHULQGH� LúYHUHQFH� EDúODWÕOPDPDVÕ� KDOLQGH�

PXDFFHO�ROXU��EX�GXUXPGD��WD]PLQDW�DQFDN�Lú\HULQLQ�LúoL\L�LúH�EDúODWPDPD�NRúXOXQD�

ED÷OÕ� RODUDN� � PXDFFHO� KDOH� JHOHFH÷LQGHQ� V|]� NRQXVX� WD]PLQDWD� GDYD� WDULKLQGHQ�

itibaren faiz yürütülemez
S `�U

�� 'ROD\ÕVÕ\OD�� IDL]�� WD]PLQDWÕQ� PXDFFHO� ROGX÷X� WDULKWHQ�

LWLEDUHQ�LúOHPH\H�EDúOD\DFDNWÕU��$\UÕFD��HNOH\HOLP�NL��NDQXQGD��EX�WD]PLQDW�LoLQ�|]HO�

ELU� IDL]� W�U�� |QJ|U�OPHGL÷LQGHQ�� \DVDO� IDL]� X\JXODQPDOÕGÕU�� LúoLQLQ� WD]PLQDW� WDOHS�

KDNNÕ� � PXDFFHOL\HW� WDULKLQGHQ� LWLEDUHQ� EDúOD\DFD÷ÕQGDQ�� LúoLQLQ� GDKD� |QFH� EXQD�

LOLúNLQ� ELU� WDOHS� KDNNÕ� ROPDGÕ÷ÕQGDQ�� ]DPDQDúÕPÕQÕQ� EDúODQJÕo� WDULKL� RODUDN� GD��

PXDFFHOL\HW�DQÕQÕQ�HVDV�DOÕQPDVÕ�JHUHNLU
S `�V ���

�

øúoLQLQ� LúH� EDúODWÕOPDPDVÕ� KDOLQGH� |GHQHFHN� WD]PLQDW� PLNWDUÕQÕQ� GD�

EHOLUOHQPHVL� JHUHNWL÷L� K�NP�\OH� �ø.� P�������� LúoLQLQ� LúH� EDúODWÕOPDPDVÕ� KDOLQGH�

LNLQFL�ELU�GDYDQÕQ�DoÕOPDVÕQÕ�HQJHOOHPHN�YH�E|\OHOLNOH�GH� � ]DPDQ�ND\EÕQÕ önlemek 

DPDoODQPÕúWÕU
S�a�X

��Bu hüküm yasa koyunXQ��X\XúPD]OÕ÷ÕQ�G|UW�D\�LoHULQGH�o|]�OPHVL�

KHGHIL\OH�X\XPOXGXU��%XQXQOD�ELUOLNWH��<DUJÕWD\�Lú�J�YHQFHVL�WD]PLQDWÕQÕQ�PLNWDUÕQÕ�

süre olarak belirlenmesini istemekte, rakamsal olarak tespitini uygun 

EXOPDPDNWDGÕU
S�a�]

��<DUJÕWD\¶ÕQ�EHQLPVHGL÷L�EX�o|]�P��DúD÷ÕGD�GD�DoÕNODQDFD÷Õ��]HUH��

X\JXODPDGD�VÕNÕQWÕODU�\DUDWPDNWDGÕU���

�

<DUJÕODPD� PDNDPÕQÕQ� V�UH� RODUDN� EHOLUOHGL÷L� WD]PLQDWÕQ� KHVDEÕQGD��

WD]PLQDWÕQ�PXDFFHO�ROGX÷X�WDULKWHNL�HPVDO�LúoL��FUHWOHULQLQ�GLNNDWH�DOÕQPDVÕ�JHUHNLU��

%DúND�ELU�DQODWÕPOD��LúoLQLQ�LúH�LDGH�NDUDUÕQD�UD÷PHQ��ELU�D\�LoLQGH�LúH�EDúODWÕOPDPDVÕ�

GXUXPXQGD��LúH�EDúODWÕOPDGÕ÷Õ�WDULKWH�HPVDO�LúoLQLQ��FUHWL�KDQJL�G�]H\H�JHOPLú�LVH��EX�

HPVDO� LúoL� �FUHWL� ED]� DOÕQDUDN� � G|UW� LOH� VHNL]� D\OÕN� EU�W� �FUHW� WXWDUÕQGD� WD]PLQDW�

ödenmesi gerekir
S�a�S

��Öte yandan, dört ile VHNL]�D\�DUDVÕQGD�V�UH\L�EHOLUOHUNHQ�KDQJL�

HVDVODUD�X\XODFD÷Õ�NRQXVXQGD�NDQXQGD�ELU�DoÕNOÕN�ROPDPDNOD�ELUOLNWH�JHUHNoHGH�� Lú�

V|]OHúPHVLQLQ� VRQD� HUGLULOPHVL� YH� LúYHUHQLQ� LúoL\L� LúH� EDúODWPDPD� VHEHSOHUL� J|]�

|Q�QGH� WXWXODUDN� V�UHQLQ�EHOLUOHQPHVL� JHUHNWL÷L� LIDGH�HGLOPLúWLU��<DUJÕWD\�GD hiçbir 

������������������������������ ������������������
N�Q�Z

�<UJ����+'�������������7DULK��(�������������.�������������$.<øöø7�������VD\ÕOÕ�øú�.DQXQX�
ùHUKL��V�������N�Q�[
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ùHUKL��V�������N�R�N
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JHUHNoH�J|VWHULOPHNVL]LQ�WD]PLQDWÕQ��VW�VÕQÕUGDQ�EHOLUOHQPHVLQL�KDWDOÕ�NDEXO�HWPHNWH�

YH� DOW� WXWDUGDQ� X]DNODúÕOGÕNoD� EXQXQ� JHUHNoHOHQGLULOPHVL� JHUHNWL÷LQL�

EHOLUWPHNWHGLU
S�a�W

�� %LU� EDúND� NDUDUÕQGD� LVH� <DUJÕWD\�� LúoLQLQ� NÕGHPL� J|z önüne 

DOÕQGÕ÷ÕQGD� LúH� EDúODWPDPD� WD]PLQDWÕQÕQ� DOW� VÕQÕUGDQ� EHOLUOHQPHVLQL� KDWDOÕ�

EXOPXúWXU
S�a�_

�� %LU� GL÷HU� NDUDUÕQGD� LVH� <DUJÕWD\�� V�UHQLQ� EHOLUOHQPHVLQGH� LúoLQLQ�

NÕGHPL� LOH� ELUOLNWH� IHVLK� VHEHELQLQ de göz önünde bulunGXUXOPDVÕ� JHUHNWL÷LQL�

EHOLUWPLúWLU
S�a�`

�� � .DQÕPÕ]FD�� DOW� YH� �VW� VÕQÕU� DUDVÕQGD� ELU� V�UHQLQ� EHOLUOHQPHVLQGH��

LúoLQLQ� NÕGHPL�� IHVLK� VHEHEL� YH� IHVLK� KDNNÕQÕQ� N|W�\H� NXOODQÕOPDVÕ� JLEL� XQVXUODUÕQ�

GLNNDWH�DOÕQPDVÕ�\DQÕQGD���VRPXW�ROD\ÕQ�|]HOOLNOHUL�GH�GLNNDWH�DOÕQPDOÕGÕU������

�

øú�.DQXQGD�VDGHFH�LKEDU�WD]PLQDWÕ��ø.�P����VRQ��LOH�NÕGHP�WD]PLQDWÕQÕQ��(ø.�

P��������SDUD veya parayla ölçülmesi mümkün menfaatler�GH�J|]�|Q�QGH�WXWXODFD÷Õ�

K�NPH�ED÷ODGÕ÷ÕQGDQ��ELU�EDúND�GH\LúOH�NDQXQ�NR\XFX�JHQLú�DQODPGD� ��FUHWL�VÕQÕUOÕ�

KDN�YH�DODFDNODUGD�NDEXO�HWWL÷LQGHQ��EXUDGD�KHVDSODPDGD�HVDV�DOÕQDFDN��FUHW�LúoLQLQ�

oÕSODN� EU�W� �FUHWLGLU
S�a�a

��<DUJÕWD\� GD�� JHOLU� YHUJLVL� YH� GDPJD�YHUJLVL� \�N�PO�V�� LúoL�

ROGX÷XQGDQ�� WD]PLQDW�PLNWDUÕ�EHOLUOHQLUNHQ�� LúoLQLQ�EU�W��FUHWL��]HULQGHQ�KHVDSODPD�

\DSÕOPDVÕ� JHUHNWL÷L� NDQÕVÕQGDGÕU
S�a�T

�� $QFDN� EX� GXUXP�� KHVDSODPDGD� DVÕO� �FUHWLQ�

GLNNDWH� DOÕQPDVÕQÕQ� KDNVÕ]OÕ÷D� VHEHEL\HW� YHUGL÷L�� DVÕO� �FUHWLQ� \DQÕQGD� SDUD� LOH�

|Oo�OPHVL�P�PN�Q�GL÷HU�KDNODUÕQGD�KHVDSODPD�GD�GLNNDWH�DOÕQPDVÕQÕQ�GDKD�LVDEHWOL�

RODFD÷Õ�QRNWDVÕQGD��KDNOÕ�RODUDN��HOHúWLULOPLúWLU
S�a U

���

�

���%RúWD�*HoHQ�6�UH\H�øOLúNLQ�(Q�)D]OD�'|UW�$\OÕN�6�UH\OH�6ÕQÕUOÕ�hFUHWLQ�9H�
'L÷HU�+DNODUÕQ�gGHQPHVL�=RUXQOXOX÷X�
�

�����VD\ÕOÕ�\DVDQÕQ����PDGGHVLQLQ����IÕNUDVÕQGD�µ¶øúoLQLQ�PDKNHPH�NDUDUÕQÕQ�

NHVLQOHúPHVLQH� NDGDU� oDOÕúWÕUÕOPDGÕ÷Õ� V�UH� LoLQGH� HQ� oRN� G|UW� D\D� NDGDU� GR÷PXú�

EXOXQDQ��FUHW�YH�GL÷HU�KDNODUÕ�NHQGLVLQH�|GHQHFH÷L¶¶�K�N�P�DOWÕQD�DOÕQPÕúWÕU��)HVLK�

������������������������������ ������������������
N�R�O

 Yrg.9.HD. 11.04.2005 Tarih, E. 2005/10916, K. 2005/12802 (ÇANKAYA��GÜNAY��GÖ.7$ù��
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�<UJ����+'������������7DULK��(��������������.�������������$.<øöø7�������VD\ÕOÕ�øú�.DQXQX�
ùHUKL��V�������N�R�R

�6h=(.��øú�+XNXNX�V������02//$0$+0872ö/8�D�J�H��V�����N�R�Y
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ELOGLULPLQGHQ� LúH� EDúODPD� V�UHVLQH� NDGDU� JHoHQ� V�UHGH�� LúoLQLQ� ERúWD� JHoHQ� V�UH�

�FUHWL�YH�GL÷HU�KDNODUÕQD�LOLúNLQ�DODFDNODUÕQÕQ�YHULOPHVL��JHoHUVL]�IHVKLQ�GR÷DO�VRQXFX�

ROPDVÕ� QHGHQL� LOH� NDQX� NR\XFXQXQ� V�UH\L� VÕQÕUODPDVÕ� KXNXN� WHNQL÷L� EDNÕPÕQGDQ�

LVDEHWOL� GH÷LOGLU�� NDOGÕ� NL� |QJ|U�OHQ� V�UH� VÕQÕUODPDVÕ� Lú� J�YHQFHVL� HVDVODUÕ\OD� GD�

ED÷GDúPDPDNWDGÕU
S�a�V

��

�

øúoLQLQ� ERúWD� JHoHQ� V�UH� �FUHWLQL� YH� GL÷HU� KDNODUÕQÕ� WDOHS� HGHELOPHVL� LoLQ��

\DUJÕODPD� PDNDPÕQFD� YHULOHQ� NDUDUÕQ� NHVLQOHúPHVL� YH� NHVLQOHúPLú� EX� NDUDUÕQ�

WHEOL÷LQGHQ� RQ� J�Q� LoLQGH� LúoLQLQ�� LúH� EDúODWÕOPD� WDOHEL\OH� LúYHUHQH� EDúYXUPDVÕ�

JHUHNLU��$NVL�KDOGH�� EX�V�UH� LoHULVLQGH� LúYHUHQH�EDúYXUPD\DQ� LúoLQLQ� KDNODUÕ� G�úHU��

=LUD��EDúYXUXGD�EXOXQPDPDNOD�ELUOLNWH�JHoHUVL]OL÷LQH�NDUDU�YHULOHQ�IHVLK�JHoHUOL�KDOH�

JHOPLú� ROXU� �ø.�P�������� EX� LWLEDUOD� GD� JHoHUOL� IHVLKWHQ� VRQUDVÕ� LoLQ� GH� �FUHW� V|]H�

NRQX�ROPD]
S�T�X

�� øú�J�YHQFHVL� WD]PLQDWÕQÕQ� WDOHS�HGLOHELOPHVL� LoLQ� LúYHUHQLQ� LúoL\L�ELU�

D\�LoLQGH�LúH�EDúODWPDPDVÕ�NRúXOXQXQ�DUDQPDVÕQD�NDUúÕQ��ERúWD�JHoHQ�V�UH��FUHWL�YH�

GL÷HU� KDNODUÕQ� WDOHS� HGLOHELOPHVL� EX� NRúXO� DUDQPDPDNWDGÕU�� 'ROD\ÕVÕ\OD�� LúoL�� LúH�

EDúODWÕOVÕQ�YH\D�EDúODWÕOPDVÕQ��V|]�NRQXVX�DODFDNODUÕQÕ�WDOHS�KDNNÕQD��LúYHUHQH süresi 

içinde� EDúYXUPDNOD� VDKLS� ROPDNWDGÕU�� $QFDN�� LúYHUHQ�� LúoLQLQ� EDúYXUXVXQD� ROXPOX�

\DQÕW� YHUPLú� YH� LúoL\L� LúH� EDúODWPÕú� LVH� �� ELOGLULP� V�UHVLQH� DLW� SHúLQ� |GHGL÷L� WXWDUÕ���

ERúWD� JHoHQ� V�UH� �FUHWL� YH� GL÷HU� KDNODUD� LOLúNLQ� ödemeden mahsup edebilir� �ø.�

P�������� %XQD� NDUúÕOÕN�� LúYHUHQ�� LúoL\H� ELOGLULP� V�UHVL� YHUPHPLú� YH\D� ELOGLULP�

süresine ait ücretL�SHúLQ�RODUDN�|GHQPHPLúVH��ERúWD�JHoHQ�V�UH��FUHWL�YH�GL÷HU�KDNODUD�

DLW�WXWDUÕ�D\UÕFD�|GHPHN�GXUXPXQGDGÕU�ø.�P��������

�

<DVD� NR\XFX�� LúoLQLQ� ERúWD� JHoHQ� V�UH� �FUHWLQH� YH� GL÷HU� KDNODUÕQD� LOLúNLQ�

DODFDNODUÕQÕ�HPUHGLFL�ELU�úHNLOGH�G|UW�D\OD�VÕQÕUODPÕúWÕU��ø.�P��������%XQD�J|UH�\DUJÕo�

NDQXQGD�|QJ|U�OHQ�G|UW�D\OÕN�V�UH�VÕQÕUÕQÕ�J|]HWHUHN��LúoLQLQ�ERúWD�JHoHQ�V�UH��FUHWL�

YH�GL÷HU�DODFDNODUÕQÕ�EHOLUOH\HFHNWLU��<DUJÕWD\�X\JXODPDVÕ�GD�EX�\|QGHGLU��<DUJÕWD\�

ELU� NDUDUÕQGD� µ¶� ����� VD\ÕOÕ� <DVD� GD�� X\JXODQDFDN� PLNWDUÕQ� �VW� VÕQÕUÕ�� NDUDUÕQ�

NHVLQOHúPH� WDULKLQH� J|UH� EHOLUOHQHFHN� úHNLOGH� HQ�oRN�G|UW� D\� RODUDN� G�]HQOHQPLúWLU�

��������ùD\HW�ERúWD�JHoHQ�V�UH�GDKD�D]�LVH��G|UW�D\GDQ�GDKD�D]�PLNWDUGD��FUHW�YH�GL÷HU�

������������������������������ ������������������
N�R�[

 Ali GÜZEL,�³øú�*�YHQFHVLQH�øOLúNLQ�7HPHO�øONH�YH�(÷LOLPOHU�,úÕ÷ÕQGD�<DVD�7DVDUÕVÕQÕQ�
'H÷HUOHQGLULOPHVL¶¶��øú�*�YHQFHVL�<DVD�7DVDUÕVÕQÕQ�'H÷HUOHQGLULOPHVL��øVWDQEXO��øVWDQEXO�%DURVX�
<D\ÕQODUÕ�������V����N�Y�\

�02//$0$+0872ö/8�D�JH��V��������



� ���

KDNODUD� NDUDU� YHULOHELOHFHNWLU�� $QFDN� LúoL� IHVLK� ELOGLULPLQLQ� WDULKL� LOH� NDUDUÕQ�

NHVLQOHúPHVLQH�NDGDU�JHoHQ�V�UH�G|UW�D\GDQ�ID]OD�ROVD�GD�WHVSLW�HGLOHFHN�ERúWD�JHoHQ�

V�UH�PLNWDUÕQÕQ�D]DPL�VÕQÕUÕ�G|UW�D\�ROPDVÕ�JHUHNWL÷LQL�LIDGH�HWPLúWLU
S�T�]

��%XQD�SDUDOHO�

ELU�EDúND�NDUDUÕQGD�GD¶¶�LúoLQLQ�ERúWD�JHoHQ�V�UHVL�G|UW�D\Õ�JHoWL÷L�KDOGH�PDKNHPHFH�

ERúWD� JHoHQ� V�UH� �FUHW� YH� KDNODUÕQÕQ� LNL� D\OD� VÕQÕUODQGÕUÕOPDVÕQÕQ� KDWDOÕ¶¶� ROGX÷XQX�

EHOLUWPLúWLU
S�T�S

����

�

� %RúWD�JHoHQ�V�UH\H�LOLúNLQ��FUHW�DODFD÷Õ�IHVKLQ�JHoHUVL]OL÷LQH�ED÷ODQPÕú�WHVSLW�

PDKL\HWLQGH� K�N�POHU� ROGX÷XQGDQ�� LúoLQLQ� EX� \|QGH� WDOHEL� ROPDVD� GD� \DVD� JHUH÷L�

PDKNHPHFH� UH¶VHQ� K�N�P� DOWÕQD� DOÕQPDOÕGÕU
S�T�W

�� øú� J�YHQFHVL� WD]PLQDWÕQGD� ROGX÷X�

JLEL��<DUJÕWD\��ERúWD�JHoHQ�V�UH��FUHWL�YH�GL÷HU�KDNODUÕQ�PLNWDUÕQÕ�GD�UDNDPVDO�RODUDN�

GH÷LO, süre olDUDN� EHOLUOHPHNWH
S�T�_

�� V�UHVLQLQ� GH� NHVLQ� RODUDN� EHOLUOHQPHVLQL� KDWDOÕ�

EXOPDNWDGÕU
S�T�`

��<DUJÕODPD�PDNDPÕQFD�EHOLUOHQHFHN�G|UW�D\OÕN��FUHW��LúoLQLQ�LúLQH�VRQ�

YHULOPHVH� LGL��\DQL�oDOÕúWÕUÕOVD� LGL�G|UW�D\OÕN�ELU�V�UH� LoLQGH�HOGH�HGHFH÷L�JL\GLULOPLú�

�FUHW� RODUDN� GH÷HUOHQGLULOPHOLGLU
S�T�a

�� PDGGHGH� NLµ¶�FUHW� YH� GL÷HU� KDNODU¶¶� WDELUL� EX�

KXVXVX� LIDGH� HWPHNWHGLU�� %RúWD� JHoHQ� V�UH\H� LOLúNLQ� �FUHW� YH� GL÷HU� KDNODUD� LOLúNLQ�

DODFDNODU��LúoLQLQ�LúYHUHQH�EDúYXUXVX\OD�PXDFFHO�KDOH�JHOLU�YH�LúoL�DODFD÷ÕQ�PXDFFHO�

KDOH�JHOGL÷L�WDULKWHQ�LWLEDUHQ�IDL]�WDOHS�HGHELOLU���

�

<DUJÕWD\� �� IHVKLQ� JHoHUVL]OL÷L� YH� LúH� LDGH� KDOLQGH� � Lú� V|]OHúPHVLQLQ� EDúWDQ�

LWLEDUHQ�NHVLQWLVL]�ROGX÷XQX�NDEXO�HWPHVLQH�NDUúÕQ
S�T�T

���FUHW�YH�GL÷HU�\DVDO�KDNODUÕQÕQ�

|GHQPHVLQH�NDUDU�YHULOHQ�G|UW�D\OÕN�V�UHQLQ��LKEDU��NÕGHP�WD]PLQDWÕ�YH�\ÕOOÕN��FUHWOL�

L]LQ� DODFD÷ÕQÕQ� KHVDEÕQGD� GD� GLNNDWH� DOÕQPDVÕ� JHUHNWL÷L� NDQDDWLQGHGLU
S�T U

�� $QFDN��

���PDGGHQLQ���IÕNUDVÕQGD�NL�VÕQÕUODPD�V�UH\H�GH÷LO��FUHW�YH�GL÷HU�KDNODUD�LOLúNLQ�ROXS�

oDOÕúWÕUÕOPDGÕ÷Õ� V�UHQLQ� WDPDPÕQÕQ� LúoLQLQ� NÕGHPLQH� NDWÕOPDVÕQD� PDQL� ELU� DQODWÕPD�

������������������������������ ������������������
N�Y�^

 Yrg.9.HD.23.02.2005 Tarih E. 2004/27443, K. 2005/6072 ( ÇANKAYA��GÜNAY��*g.7$ù��
D�J�H��V������N�Y�N

�<UJ���+'������������7DULK��(����������� K. 2005/3703(ÇANKAYA��GÜNAY��*g.7$ù��
D�JH�H��V������N�Y�O

 Yrg.9.HD.03.06.2004 Tarih, E.2004/1839, K.2004/13303( ÇANKAYA��GÜNAY��*g.7$ù��
D�J�H��V�������N�Y�P

 Yrg.9.HD.03.06.2004 Tarih, E.2004/1839, K.2004/13303 ( ÇANKAYA��GÜNAY��*g.7$ù��
D�J�H��V�������N�Y�Q

�<UJ���+'��6.06.2004 Tarih, E.2004/2722, K.2004/15013 ( ÇANKAYA�GÜNAY��*g.7$ù��
D�J�H����V�������N�Y�R

�(<5(1&ø��7$ù.(17��8/8&$1��D�J�H��V������N�Y�Y

�<UJ���+'������������7DULK��(���������������.�����������������&25386��9HUVLRQ������N�Y�Z

�<UJ�����+'�������������7DULK��(���������������.���������������&25386�9HULVRQ������
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VDKLS� GH÷LOGLU�� EX� LWLEDUOD�� oDOÕúWÕUÕOPDGÕ÷Õ� V�UHQLQ� WDPDPÕQÕQ� NÕGHPLQ� YH� NÕGHPH�

ED÷OÕ�LúoLOLN�DODFDNODUÕQÕQ�KHVDEÕQGD�J|]�|Q�QGH�WXWXOPDOÕGÕU
S�T�V

���

�

(NOH\HOLP� NL� IHVKLQ� JHoHUVL]OL÷LQLQ� WHVSLWL\OH� EDúWDQ� LWLEDUHQ� Lú� V|]OHúPHVL�

GHYDP�HWWL÷LQGHQ��6RV\DO�6LJRUWDODU�.XUXPX�WDUDIÕQGDQ���LúoL\H�|GHQHFHN�HQ�oRN�G|UW�

D\D� NDGDU� �FUHW� YH� GL÷HU� DODFDNODUGDQ� VLJRUWD� SULPL� DOÕQPDVÕ� YH� EX� V�UHOHULQGH�

KL]PHWWHQ�VD\ÕOPDVÕ�JHUHNLU
S U�X

��

�

���8\JXODPDGD�.DUúÕODúÕODQ�6RUXQODU�
�

�����VD\ÕOÕ�NDQXQXQ�����PDGGHVLQLQ���IÕNUDVÕQGD�µ¶PDKNHPH�YH\D�|]HO�KDNHP�

IHVKLQ� JHoHUVL]OL÷LQH� NDUDU� YHUGL÷LQGH�� LúoLQLQ� LúH� EDúODWÕOPDPDVÕ� KDOLQGH� |GHQHFHN�

WD]PLQDW� PLNWDUÕQÕ� GD� EHOLUOHU¶¶� LIDGHVLQH� DoÕNoD� \HU� YHULOPLúWLU�� %X� K�N�P�� Lú�

J�YHQFHVLQH�LOLúNLQ�X\XúPD]OÕNODUÕQ�G|UW�D\�LoLQGH�QLKD\HWH erdirilmesi öngörüsüyle 

X\XPOXGXU�� <DVD� NR\XFX�� LúoLQLQ� LúH� EDúODWÕOPDPDVÕ� KDOLQGH� |GHQHFHN� WD]PLQDW�

PLNWDUÕQÕQ� GD� EHOLUOHQPHVL� JHUHNWL÷L� K�NP�\OH� �ø.� P�������� LúoLQLQ� LúH�

EDúODWÕOPDPDVÕ� KDOLQGH� LNLQFL� ELU� GDYDQÕQ� DoÕOPDVÕQÕ� HQJHOOHPHN� YH� E|\OHOLNOH� GH��

]DPDQ�ND\EÕQÕ�|QOHPH\L�DPDoODQPÕúWÕU
S�U�]

��<DVDQÕQ�DoÕN�LIDGHVL�YH�LNLQFL�ELU�GDYDQÕQ�

|Q�QH�JHoPH�KHGHILQH�UD÷PHQ��<DUJÕWD\�X\JXODPDVÕ�DNVL�\|QGHGLU���

�

<DUJÕWD\� J|UH�� ’ ’����� VD\ÕOÕ� � øú� .DQXQXQGD� G�]HQOHQHQ� � YH� IHVKLQ�

JHoHUVL]OL÷LQLQ� � VRQXFXQD� �ED÷ODQDQ� � LúH�EDúODWPDPD�WD]PLQDWÕ�YH�ERúWD�JHoHQ�V�UH�

�FUHW�DODFD÷Õ��GDYDFÕQÕQ�EDúYXUXVX�YH�GDYDOÕQÕQ�LúH�EDúODWPDPD�KDOLQGH�X\JXODQPDVÕ�

JHUHNHQ� WHVSLW� QLWHOL÷LQGH� ROGX÷XQGDQ�� � PLNWDU� EHOLUWPHNVL]LQ� EHOLUOHQPHVL� \HWHUOL�

ROXS�� LFUDL� QLWHOLNWH� K�N�P� NXUXOPDPDOÕGÕU
S�U�S

’ ’ � GörülG�÷�� �]HUH� <DUJÕWD\��

EHOLUOHPH\L� V�UH� QRNWDVÕQGDQ�\DSPDNWD��PLNWDUÕ� QHW� RODUDN� EHOLUOHPHPHNWH� YH� LFUDL�

QLWHOLNWH�K�N�P�NXUXOPDVÕQÕ�KDWDOÕ�EXOPDNWDGÕU��

�

������������������������������ ������������������
N�Y�[

�02//$0$+0872ö/8�D�J�H��V�����N�Z�\

  Uygar TANRIÖVER,�³�����6D\ÕOÕ�.DQXQ�.DSVDPÕQGD��øúH�øDGH�YH�66.�3ULP��%HOJHOHULQLQ�
'�]HQOHQPHVL�6RUXQX¶’ , �0HUFHN���0(66��6����2FDN��������V�����N�Z�^

�02//$0$+0872ö/8�D�J�H���V������N�Z!N

�<UJ.9.HD. 09/03/2005 Tarih, E.2005/3909, K.2005/799 ( ÇANKAYA��GÜNAY��*g.7$ù�D�J�H���
V�������
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� <DUJÕWD\¶ÕQ� EX� X\JXODPDVÕ�� X\JXODPDGD� FLGGL� VÕNÕQWÕODU� \DUDWPDNWDGÕU��

8\JXODPD�GD�� LúH� LDGH�GDYDVÕ�DoDQ�ELU� LúoLQLQ�GDYDVÕQGD�\DUJÕODPD�PDNDPÕ�� IHVKLQ�

JHoHUVL]� ROGX÷XQX� WHVSLW� HWWL÷L� WDNGLUGH�� LúoLQLQ� LúH� LDGHVLQH�� HQ�oRN�G|UW� D\D� NDGDU�

ERúWD�JHoHQ��FUHW�YH�GL÷HU�KDNODUÕQÕQ�|GHQPHVLQH��LúH�EDúODWÕOPDPD�KDlinde de dört 

LOH�VHNL]�D\�DUDVÕQGD� Lú�J�YHQFHVL� WD]PLQDWÕ�|GHQPHVLQH�K�NPHWPHNWHGLU��+�NP�Q��

WHP\L]� HGLOPH\HUHN� YH\D�<DUJÕWD\�GHQHWLPLQGHQ�JHoHUHN�NHVLQOHúPHVL� VRQUDVÕ� LúoL��

RQ� J�QO�N� V�UH� LoHULVLQGH� LúH� EDúODWÕOPDVÕ� WDOHEL\OH� LúYHUHQH� EDúYXUPDNWD� YH�

LúYHUHQFH�GH�EX�WDOHS�JHQHOOLNOH�NDEXO�J|UPHPHNWHGLU��%XQXQ��]HULQH�LúoL��\DUJÕODPD�

PDNDPÕQFD� EHOLUOHQHQ� Lú� J�YHQFHVL� WD]PLQDWÕQÕQ� YH� ERúWD� JHoHQ� V�UH\H� LOLúNLQ�

KDNODUÕQÕQ�|GHQPHVL�DPDFÕ\OD�LFUD�WDNLELQH�JHoPHNWH�YH\D�GDYD�DoPDNWDGÕU��

�

� øFUD� WDNLELQH� GD\DQDN� \DUJÕODPD� PDNDPÕQÕQ� NDUDUÕ� WHVSLW� QLWHOL÷LQGH� NDEXO�

HGLOGL÷LQGHQ��LúYHUHQFH�V�UHVL�LoLQGH�WDNLEH�LWLUD]�HGLOPHNWH�YH�EX�QHGHQOH�GH�LWLUD]ÕQ�

NDOGÕUÕOPDVÕ� LoLQ� LWLUD]ÕQ� LSWDOL� GDYDVÕ� DoÕOPDVÕ� JHUHNPHNWHGLU�� øWLUD]ÕQ� LSWDOL� GDYDVÕ�

DoÕOGÕ÷ÕQGD�GD��HPVDO�LúoL��FUHWOHULQLQ�EHOLUOHQPHVL��ELOLUNLúLFH�DODFD÷ÕQ�KHVDSODQPDVÕ�

JLEL�KXVXVODU�HSH\�ELU�]DPDQ�JHUHNWLUGL÷LQGHQ�GDYDQÕQ�NÕVD�ELU�V�UHGH�VRQXoODQPDVÕ�

P�PN�Q�ROPDPDNWDGÕU��.DOGÕ�NL� GDYD� NÕVD� V�UHGH� VRQXoODQVD�GDKL�� NDUDUÕQ� LFUDQÕQ�

JHUL� EÕUDNÕOPDVÕ� WDOHSOL� WHP\L]L�KDOLQGH�� NDUDUÕQ� QLKDL� RODUDN� VRQXoODQGÕUÕOPDVÕ� NÕVD�

V�UHGH� P�PN�Q� ROPDPDNWD� YH� GL÷HU� Lú� GDYDODUÕ\OD� D\QÕ� V�UHGH�

VRQXoODQGÕUÕOPDNWDGÕU�� 'ROD\ÕVÕ\OD�� IHVKLQ� JHoHUVL]OL÷LQH� NDQXQXQ� ED÷ODGÕ÷Õ�

sonuçlarD� NÕVD� V�UHGH� XODúÕODPDPDNWD� YH� RUWDODPD� RQVHNL]� D\OÕN� ELU� V�UHQLQ�

KDUFDQPDVÕ�JHUHNPHNWHGLU��

�

� Öte yandan, � Lú� J�YHQFHVL� WD]PLQDWÕQD� YH� ERúWD� JHoHQ� V�UH\H� LOLúNLQ�

DODFDNODUÕQD�NDYXúDQ�LúoLQLQ��IDUN�LKEDU�YH�NÕGHP�WD]PLQDWÕ�DODFDNODUÕQGD�V|]�NRQXVX�

ROPDVÕ� KDOLQGH�� EX� DODFDNODUD� NDYXúPDN� LoLQ� LúoLQLQ� �o�QF�� ELU� GDYD� DoPDVÕ�

JHUHNHFH÷L�PXKDNNDNWÕU��1LWHNLP��HPVDO�ELU�ROD\GD��������������WDULKLQGH�DoÕODQ�LúH�

LDGH�GDYDVÕ��<DUJÕWD\�GHQHWLPLQGHQ�JHoHUHN������������ � WDULKLQGH�NHVLQOHúPLúWLU
S�U�W

��

øúoL� V�UHVL� LoLQGH� LúYHUHQH� EDúYXUPDVÕQD� NDUúÕQ�� LúYHUHQFH� LúH� EDúODWÕOPDGÕ÷Õ� JLEL�

\DUJÕODPD�PDNDPÕQFD�EHOLUOHQHQ�WXWDUODUGD�kendisine öGHQPHPLúWLU��%X�QHGHQOH��LúoL��

�����������WDULKLQGH� LODPVÕ] icra takibine geçmLú��DQFDN�\DSÕODQ�EX� WDNLS� LúYHUHQLQ�

������������������������������ ������������������
N�Z�O

�*|OF�N�$VOL\H�+XNXN��øú���0DKNHPHVL�������������WDULK�(�����������.�����������
�<D\ÕQODQPDPÕú���
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süresi içinde�LWLUD]�HWPHVL�QHGHQL\OH�GXUPXúWXU��%X�QRNWDGD�WDNLELQ�GHYDPÕ�LoLQ�LúoL��

LWLUD]ÕQ�LSWDOL�GDYDVÕ�DoPDN�GXUXPXQGD�NDOPÕúWÕU��1H�YDU�NL�DoÕODQ�EX�LNLQFL�GDYD�KDOL�

KD]ÕUGD�GD�\HUHO�PDKNHPHGH�sürmekte
S�U�_

�YH�NDUDUÕQ��LFUDQÕQ�JHUL�EÕUDNÕOPDVÕ� WDOHSOL�

WHP\L]L�KDOLQGH�NÕVD�V�UHGH�VRQXoODQGÕUÕODPD\DFD÷Õ�J|]�|Q�QGH�EXOXQGXUXOGX÷XQGD��

LúoLQLQ�DODFD÷ÕQD�NDYXúPDVÕQÕQ�HSH\�ELU�]DPDQD�PDO�RODFD÷Õ�ELr gerçektir.�*|U�OG�÷��

�]HUH��<DUJÕWD\¶ÕQ�EX�X\JXODPDVÕ�� Lú�J�YHQFHVLQH� LOLúNLQ�X\XúPD]OÕNODUÕQ�G|UW�D\OÕN�

ELU� V�UHGH�o|]�OPHVL�ELU�\DQD��GL÷HU�GDYDODUGDQ�GDKL�GDKD�NÕVD�V�UHGH�o|]�OPHVLQH�

LPNDQ�WDQÕPDPDNWDGÕU��

�

� 2\VDNL�� <DUJÕWD\¶ÕQ� EX� X\JXODPDVÕ�� \DVDQÕQ� DoÕN� LIDGHVLQH� D\NÕUÕ� ROPDVÕ�

\DQÕQGD�� NDQXQ�NR\XFXQXQ�X\XúPD]OÕNODUÕQ� LNLQFL�ELU�GDYD\D� VHEHEL\HW� YHULOPHGHQ�

NÕVD� V�UHGH� o|]�OPHVL� KHGHIL\OH� GH� ED÷GDúPDPDNWDGÕU�� (NOHPHN� JHUHNLU� NL�� ERúWD�

JHoHQ� V�UH\H� YH� Lú� J�YHQFHVL� WD]PLQDWÕQD� LOLúNLQ� DODFDNODUÕQ� NDUDU� WDULKLQGHQ�

VRQUDVÕQÕ�NDSVDPDVÕ�NDUúÕVÕQGD��LúH�LDGH�GDYDVÕQGD�V|]�NRQXVX�DODFDNODUÕQ�QHW�RODUDN�

belirlenmesi güçlük arz etmekteGLU�� (VDVHQ� GH�� X\JXODPDGD� LúYHUHQH� EDúYXUXGD�

EXOXQPD�DúDPDVÕQD�JHOHQH�NDGDU�NL�JHoHQ�V�UHQLQ�RUWDODPD�ELU�\ÕO� YH\D�GDKD� ID]OD�

ROGX÷X� göz önüne aOÕQGÕ÷ÕQGD�� LúH� LDGH� GDYDVÕQGD�PLNWDUÕQ� QHW� RODUDN� EHOLUOHQPHVL�

SHN�GH�P�PN�Q�ROPDPDNWDGÕU����

�

.DQÕPÕ]FD��\DVDQÕQ�DoÕN�LIDGHVL�YH�\DVD�NR\XFXQXQ�KHGHIL�X\XúPD]OÕ÷ÕQ�NÕVD�

V�UHGH�VRQXoODQGÕUÕOPDVÕQD�G|Q�N�ROVD�GD��X\JXODPD�EXQXQ�DNVLQL�RUWD\D�NR\PDNWD�

ve bu yasal çerçevede de EDúNDFD�o|]�P�RODQD÷Õ�pek mümkün görünmemektedir.�%X�

QRNWDGD��X\XúPD]OÕ÷ÕQ�NÕVD�V�UHGH�VRQXoODQPDVÕ�YH� LNLQFL�YH\D��o�QF��ELU�GDYDQÕQ�

DoÕOPDVÕQÕQ� |QOHQPHVL� LoLQ� WDUDIÕPÕ]FD� |QHULOHQ� o|]�P�� IHVKLQ� JHoHUVL]OL÷LQH�

ED÷ODQDQ� SDUDVDO� VRQXoODUÕQ� QHW� RODUDN� EHOLUOHQPHVLQL� LúH� LDGH� GDYDVÕ� DúDPDVÕQGD�

NROD\ODúWÕUÕFÕ� \DVDO� G�]HQOHPH\H� JLGLOPHVLGLU� ’ ’ Miktar�� LúoLQLQ� EDúODQJÕoWD� \DSÕODQ�

IHVLK�DQÕQGDNL��FUHWLQH�����IDUN�HNOHQPHN�VXUHWL\OH�hesap edilir’ ’  JLEL��\DSÕODFDN�ELU�

düzenleme��X\JXODPDGD�\DúDQÕODQ�VÕNÕQWÕODUÕ�RUWDGDQ�NDOGÕUDFD÷Õ�JLEL��LúH�LDGH�GDYDVÕ�

DúDPDVÕQGD�GD�PLNWDUÕQ�DoÕN�YH�QHW�RODUDN�EHOLUOHQPHVLQH�LPNDQ�WDQÕ\DFDNWÕU��� �������

������������������������������ ������������������
N�Z!P

�.RFDHOL���øú�0DKNHPHVL¶QLQ����������(�VD\ÕOÕ�'RV\DVÕ�LOH�J|U�OHQ�LWLUD]ÕQ�LSWDOL�GDYDVÕ�NDUDUD�
ED÷ODQPDPÕú�YH�KDOL�KD]ÕUGD�GD�ELOLUNLúL�DúDPDVÕQGDGÕU���
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�

�

�

�
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dDOÕúPDPÕ]ÕQ� ELULQFL� E|O�P�QGH�� JHQHO� RODUDN� Lú� J�YHQFHVL� NDYUDPÕ� YH� Lú�

J�YHQHVL� K�N�POHULQLQ� X\JXODPD� NDSVDPÕ� �]HULQGH� GXUXOPXúWXU�� � hONHPL]GH� Lú�

J�YHQFHVLQH� LOLúNLQ�LON�G�]HQOHPH������VD\ÕOÕ�.DQXQ�LOH�GH÷LúLN������VD\ÕOÕ�.DQXQ�

LOH� \DSÕOPÕúWÕU��%X� LON� G�]HQOHPHGH� µ¶RQ� NLúL¶¶� |Oo�W�� HVDV� DOÕQPÕúNHQ�� GDKD� VRQUD�

\�U�UO�÷H� JLUHQ� ����� VD\ÕOÕ� NDQXQOD� EX� |Oo�W� RWX]D� oÕNDUWÕODUDN� Lú� J�YHQFHVL�

K�N�POHULQLQ� X\JXODPD� NDSVDPÕ� ROGXNoD� VÕQÕUODQGÕUÕOPÕúWÕU�� <DSÕODQ� G�]HQOHPHGH�

VD\ÕQÕQ� RWX]OD� VÕQÕUODQGÕUÕOPDVÕ\OD�KHP����������� �VLJRUWDOÕ� oDOÕúDQ� LúoLOHULQ����¶L��

JLEL� oRN� |QHPOL� ELU� LúoL� NLWOHVL� PD÷GXU� HGLOPLú�� KHP� GH� �ONHGH� EXOXQDQ� WRSODP�

Lú\HUOHULQLQ��� ��¶L� Lú� J�YHQFHVL� NDSVDPÕQGDNL����¶OLN� Lú\HULQH� J|UH�DYDQWDMOÕ� KDOH�

JHWLULOPLúWLU��<DVD�NR\XFXQXQ�EX�IDUNOÕ�PXDPHOHVL��$QD\DVD¶QÕQ����PDGGHVLQGH�\HU�

DODQ� HúLWOLN� LONHVLQH� D\NÕUÕGÕU��$\UÕFD�� KHU� QH� NDGDU� ���� 6D\ÕOÕ� ø/2� V|]OHúPHVLQGH����

EX� V|]OHúPHQLQ� � µ¶� W�P� HNRQRPLN� IDDOL\HW� DODQODUÕQD� YH� KL]PHW� V|]OHúPHVL� LOH�

LVWLKGDP�RODQODUD¶¶�X\JXODQDFD÷Õ�NXUDOÕQD��µ¶LúOHWPH�E�\�NO�÷�¶¶�YH�µ¶�|]HO�LVWLKGDP�

úDUWODUÕ¶¶� J|]� |Q�QGH� WXWXODUDN� LVWLVQD� JHWLULOHELOHFH÷L� EHOLUWLOPLúVH� GH�� ����� VD\ÕOÕ�

NDQXQOD� \DSÕODQ� G�]HQOHPH� LOH� �ONHPL]GH� Lú\HUOHULQLQ� YH� LúoLOHULQ� E�\�N� ELU�

E|O�P�Q�� Lú� J�YHQFHVL� NDSVDPÕ� GÕúÕQGD� EÕUDNDFDN� úHNLOGH� JHQLúOHWLOPLú� YH� LVWLVQD��

NXUDO�KDOLQH�JHWLULOPLúWLU��%X�GD�����6D\ÕOÕ�ø/2�V|]OHúPHVLQH�D\NÕUÕOÕN�WHúNLO�HWPHVL�

\DQÕQGD��EX�V|]OHúPHGHQ�GR÷DQ�\�N�PO�O�÷�Q�JHUH÷L�JLEL�LID�HGLOPHPHVL�DQODPÕQD�

GD�JHOPHNWHGLU��

�

� dDOÕúPDPÕ]ÕQ� LNLQFL� E|O�P�QGH�� V|]OHúPHQLQ� IHVKLQGH� JHoHUVL]� VHEHSOHUH�

GH÷LQLOGLNWHQ� VRQUD�� JHoHUOL� IHVLK� VHEHSOHUL� LúoL\H� LOLúNLQ� JHçerli fesih sebepleri ve 

Lú\HULQH� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL� ROPDN� �]HUH� LNL\H� D\ÕUPDN� VXUHWL\OH�

LQFHOHQPLúWLU�� *HoHUOL� IHVLK� VHEHSOHUL�� GHUKDO� IHVLK� KDNNÕQÕ� G�]HQOH\HQ� PDGGHGH�

EHOLUWLOHQ�VHEHSOHU�NDGDU�D÷ÕU�ROPDPDNOD�ELUOLNWH��LúLQ�YH�Lú\HULQLQ�QRUPDO�\�U�\�ú�Q��

ROXPVX]�HWNLOH\HQ�VHEHSOHUGLU��
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�

� �øúoL\H� LOLúNLQ� JHoHUOL� IHVLK� VHEHSOHUL�� LúoLQLQ� \HWHUOLOL÷LQGHQ� YH\D�

GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� VHEHSOHUGLU�� øúoLQLQ� \HWHUVL]OL÷LQGHQ� YH\D�

GDYUDQÕúODUÕQGDQ� ND\QDNODQDQ� ELU� VHEHELQ� YDUOÕ÷Õ� JHoHUOL� ELU� IHVLK� Lçin yeterli 

ROPDPDNWD�� EXQODUGDQ� ND\QDNODQDQ� ELU� QHGHQLQ� JHoHUOL� ELU� IHVLK� QHGHQL� WHúNLO�

HGHELOPHVL� LoLQ� Lú\HULQGH� ROXPVX]OXNODUD� GD� \RO� DoPDVÕ� JHUHNPHNWHGLU�� øúoLQLQ�

\HWHUVL]OL÷L� NDYUDPÕ� VR\XW� YH� EHOLUVL]� ELU� NDYUDPGÕU�� *HUHNoHGH� oHúLWOL� |UQHNOHU�

YHULOPHN� VXUHWL\OH� NDYUDPÕQ� LoHUL÷L� VRPXWODúWÕUÕOPD\D� oDOÕúÕOVD� GD�� YHULOHQ� EX�

|UQHNOHUOH� NDYUDPÕQ� LoHUL÷LQL� WDP� RODUDN� QHWOHúWLUPH� RODQD÷Õ� EXOXQPDPDNWD��

NDYUDPÕQ� LoHUL÷LQLQ� VRPXWODQGÕUÕOPDVÕ� GDKD� oRN� \DUJÕ� NDUDUODUÕQD� YH� GRNWULQH�

EÕUDNÕOPDNWDGÕU���<HWHUVL]OLN�NDYUDPÕ\OD�DQODWÕOPDN�LVWHQHQ��LúoLQLQ�úDKVL�\HWHQHN�YH�

QLWHOLNOHULQLQ�Lú�J|UPH�ERUFXQX�\HWHUOL�ELU�úHNLOGH�LIDVÕ�LoLQ�X\JXQ�ROPDPDVÕGÕU��.XUDO�

RODUDN� \HWHUVL]OLN�� LúoLQLQ� LUDGHVLQH� ED÷OÕ� JHUoHNOHúPH]�� øúYHUHQLQ� VXEMHNWLI�

GH÷HUOHQGLUPHVLQH� GD\DOÕ� \HWHUVL]OLN�� JHoHUOL� ELU� IHVLK� QHGHQL� ROXúWXUPD]��

<HWHUVL]OL÷LQ��JHoHUOL�ELU�IHVLK�QHGHQL�ROXúWXUDELOPHVL�LoLQ��REMHNWLI�ELU�QLWHOL÷H�VDKLS�

ROPDVÕ�� �GÕúD�\DQVÕPDVÕ�YH�GH�GHQHWOHQHELOLU�ROPDVÕ�JHUHNLU��%X�QHGHQOH��\HWHUVL]OLN�

QHGHQLQH� GD\DOÕ� IHVLK� LoLQ�� \HWHUVL]OL÷LQ� WHVSLWLQGH� REMHNWLI� |Oo�OHU� HVDV� DOÕQPDVÕ� YH�

GH÷HUOHQGLUPHQLQ�GH�VD\GDP�ELU�úHNLOGH�\DSÕOPDVÕ�JHUHNLU�

� �

� øúoLQLQ� GDYUDQÕúÕQGDQ� ND\QDNODQDQ� QHGHQOHU� LVH�� øú� .DQXQXQ� ��� LQFL�

PDGGHVLQGH�G�]HQOHQHQ�GHUKDO� IHVLK� LoLQ�|QJ|U�OHQ�VHEHSOHU�NDGDU� D÷ÕU�ROPDPDNOD�

ELUOLNWH� LúLQ� QRUPDO� \�U�\�ú�Q�� YH� Lú\HULQGHNL� X\XPX� ROXPVX]� HWNLOH\HQ�

GDYUDQÕúODUGÕU��$QFDN�GDYUDQÕúD�GD\DOÕ�JHoHUOL�IHVLK�QHGHQOHUL�LOH�GHUKDO�IHVKH�RODQDN�

YHUHQ� IHVLK� VHEHSOHULQL� ELUELULQGHQ� D\ÕUPDN� ROGXNoD� ]RUGXU�� <DUJÕWD\� GD� ED]Õ�

NDUDUODUÕQGD��KDNOÕ�ELU� IHVLK�QHGHQL�RODUDN�QLWHOHQGLULOHELOHFHN� LúoLQLQ�GDYUDQÕúODUÕQÕ��

JHoHUOL� ELU� IHVLK� QHGHQL� RODUDN� � QLWHOHQGLUPLú� YH� EX� GD� D\UÕPÕ� GDKD� ]RUODúWÕUPÕúWÕU��

$\UÕPÕQ� JHUoHNOHúWLULOPHVLQGH� EHNOHQPH]OLN� NULWHUL� HVDV� DOÕQPDOÕGÕU�� %XQD� J|UH��

LúoLQLQ�EHOLUOL�ELU�GDYUDQÕúÕ��Lú�LOLúNLVLQLQ�V�UG�U�OPHVLQLQ�LúYHUHQ�DoÕVÕQGDQ�|QHPOL�YH�

PDNXO� |Oo�GH� EHNOHQHPH\HFHN� D÷ÕUOÕNWD� LVH� � JHoHUOL� QHGHQGHQ�� DKODN� YH� L\L� QL\HW�

NXUDOODUÕ� � EDNÕPÕQGDQ� EHNOHQHPH\HFHN� D÷ÕUOÕNWD� LVH� KDNOÕ� ELU� IHVLK� QHGHQLQGHQ� V|]�

HGLOPHOLGLU�� %HNOHQHPH]OLN� NULWHUL� \DQÕQGD�� KDQJL� KXVXVODUÕQ� JHoHUOL� QHGHQOL� IHVLK�

VHEHEL�ROPD\DFD÷Õ�øú�.DQXQXQ�����PDGGHVLQLQ�LOJLOL�EHQWOHULQGH�HPUHGLFL�ELU�úHNLOGH�
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EHOLUWLOPLú� ROPDVÕ� YH� \LQH�� KDNOÕ� QHGHQOL� IHVLK� VHEHSOHULQLQ� \DVDGD� VÕQÕUOÕ� RODUDN�

VD\ÕOPDVÕ��D\UÕPGD�J|]HWLOPHVL�JHUHNHQ�|Oo�OHUL�YHUHQ�QRNWDODUGÕU��

�
�� øúoLQLQ� NHQGLVLQGHQ� ND\QDNOÕ� \HWHUOLOL÷H� LOLúNLQ� QHGHQOHU� LOH� LúoLQLQ�

GDYUDQÕúÕQGDQ� ND\QDNOÕ� JHoHUOL� IHVLK� QHGHQOHUL� ELUELULQGHQ� D\ÕUPDN� GD� ED]Õ�

GXUXPODUGD� NROD\� ROPDPDNWDGÕU�� øúoLQLQ� \HWHUVL]OL÷LQGHQ� ND\QDNODQDQ� QHGHQOHUGH�

RQXQ�REMHNWLI�GXUXPX�HVDV�DOÕQÕUNHQ��GDYUDQÕúWDQ�ND\QDNOÕ�QHGHQOHUGH�LúoLQLQ�NXVXUX�

GH÷HUOHQGLUPHGH� HVDV� DOÕQÕU�� .XVXUGDQ� EDKVHGLOHELOPHVL� LúoLQLQ� LUDGHVLQLQ� YDUOÕ÷Õ�

JHUHNWLUGL÷LQGHQ��EX�LNL�NDYUDPÕQ�ELUELULQGHQ�D\ÕUW�HGLOPHVLQGH�µ¶LUDGLOLN¶¶�|Oo�W�Q�Q�

HVDV�DOÕQPDVÕ��D\UÕPÕ�NROD\ODúWÕUDFDNWÕU��

�

øú\HULQH� LOLúNLQ�JHoHUOL�IHVLK�VHEHSOHUL�GH� LúOHWPH�LoLQGHQ�ND\QDNODQDELOHFH÷L�

JLEL�� LúOHWPH� GÕúÕQGDQ� GD� ND\QDNODQDELOLU�� øú\HULQH� LOLúNLQ� QHGHQOHU�� LúoLQLQ�

NLúLOL÷LQGHQ� ND\QDNODQPD\DQ�� EXQD� NDUúÕOÕN� \DSÕODQ� LúL� YH\D� V|]OHúPH\L� RUWDGDQ�

NDOGÕUÕFÕ� YH� GH÷LúWLULFL� QLWHOLNWH� RODQ�� LúOHWPHGH� \DúDQÕODQ� HNRQRPLN� J�oO�NOHU� YH�

WHNQRORMLN� GH÷LúLNOLNOHU� JLEL� QHGHQOHU� VRQXFX� RUWD\D� oÕNDQ� VHEHSOHUGLU�� øúOHWPH�

LoLQGHQ� ND\QDNODQDQ� JHoHUOL� IHVLK� QHGHQOHUL�� LúYHUHQLQ� LúOHWPHVHO� NDUDUÕQD� GD\DQDQ�

Lú\HULQGHNL� KHU� W�UO�� \DSÕVDO� YH� WHNQRORMLN� GH÷LúLP� VRQXFXQGD� RUWD\D� oÕNDQ�

QHGHQOHUGLU�� øúOHWPH� GÕúÕQGDQ� ND\QDNODQDQ� VHEHSOHU� LVH�� LúYHUHQLQ� LUDGHVL� GÕúÕQGD�

RUWD\D�oÕNDQ�YH� Lú\HULQGHNL� LúLQ� V�UG�U�OPHVLQLQ�RODQDNVÕ]�KDOH�JHWLUHQ�VHEHSOHUGLU��
øú\HULQH� LOLúNLQ� QHGHQOHULQ� YDUOÕ÷Õ� EDúOÕ� EDúÕQD� JHoHUOL� ELU� IHVLK� LoLQ� \HWHUOL�

ROPDPDNWD��EXQXQ�\DQÕQGD��LúoLQLQ�Lú\HULQGH�oDOÕúPD�RODQD÷ÕQÕ�NDOPDPDVÕ�YH�IHVKLQ�

VRQ�oDUH�ROPDVÕ�XQVXUODUÕQÕQ�GD�JHUoHNOHúPHVL�JHUHNPHNWHGLU��

�

� dDOÕúPDPÕ]ÕQ� �o�QF�� E|O�P�QGH�� IHVLh bildiriminde gözetilmesi gereken 

LONHOHU�LOH�X\XOPDVÕ�JHUHNHQ�XVXO�YH�úHNLO�NXUDOODUÕ�LQFHOHQPLúWLU��*HoHUOL�ELU�QHGHQLQ�

YDUOÕ÷Õ�KDOLQGH� LúYHUHQ��IHVLK�ELOGLULPLQL��|QFHGHQ�LúoLQLQ�VDYXQPDVÕQÕ�DODUDN�PDNXO�

ELU�V�UHGH�YH�IHVLK�VHEHELQL�GH�DoÕNoD�J|VWHUHUHN�\D]ÕOÕ�RODUDN�\DSPDN�GXUXPXQGDGÕU��

%X�KXVXVODUD�ULD\HW�HGLOPHPHVL�\DSÕODQ�IHVKL�EDúOÕ�EDúÕQD�JHoHUVL]�NÕOPDNWDGÕU��%XQD�

J|UH� JHoHUOL� ELU� IHVKLQ� YDUOÕ÷ÕQD� UD÷PHQ�� IHVLK� XVXO�QH� X\XOPDPDVÕ� KDOLQGH��

\DUJÕODPD�PDNDPÕQFD�IHVKLQ�JHoHUVL]OL÷LQH�NDUDU�YHULOHFHNWLU��

�
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øúYHUHQ� |QFHOLNOH� IHVKL� PDNXO� ELU� V�UHGH� \DSPDOÕGÕU�� %XQD� J|UH� LúYHUHQ��

JHoHUOL� ELU� IHVLK� QHGHQLQLQ� RUWD\D� oÕNPDVÕQGDQ� LWLEDUHQ� G�U�VWO�N� YH� L\L� QL\HW�

NXUDOODUÕQD� J|UH� PDNXO� ELU� V�UH� LoHULVLQGH� IHVLK� KDNNÕQÕ� NXOODQPDVÕ� JHUHNLU�� +DNOÕ�

QHGHQOHULQ� YDUOÕ÷Õ� KDOLQGH� IHVLK� KDNNÕ� DOWÕ� J�QOH� VÕQÕUODQPÕúNHQ�� JHoHUOL� QHGHQOHULQ�

YDUOÕ÷Õ�KDOLQGH�IHVLK�KDNNÕQÕQ�QH�NDGDU�V�UH�LoHULVLQGH�NXOODQÕOPDVÕ�JHUHNWL÷LQH�LOLúNLQ�

ELU� G�]HQOHPH� EXOXQPDPDNWDGÕU�� %L]LP� KXNXNXPX]GD�� PDNXO� V�UHQLQ� KXNXNL�

GD\DQD÷ÕQÕQ�%RUoODU�.DQXQX¶QXQ������PDGGHVLQLQ�ROXúWXUXOGX÷X�LOHUL�V�U�OPHNWHGLU��
Kanaatimizce, Borçlar Kanunu’ nun 344. maddesinde düzenlenen fesih bildirimi, 

KDNOÕ� ELU� QHGHQLQ� YDUOÕ÷ÕQD� ED÷ODQPÕú� YH� IHVKH� GD\DQDN� WHúNLO� KDNOÕ� QHGHQLQ�

ROXúXPXQGD� GD� NXUDO� RODUDN� LúoLQLQ� NXVXUX� DUDQPÕúWÕU�� %XQD� NDUúÕQ�� JHoHUOL� IHVLK�

QHGHQOHUL� LúoLQLQ� NXVXUXQD� GD\DQPD\DELOHFH÷L� JLEL�� LúoLQLQ� NXVXUXQXQ� DUDQGÕ÷Õ�

JHoHUOL� IHVLK� QHGHQOHULQGH� GH� KDNOÕ� QHGHQ� ROXúWXUDFDN� D÷ÕUOÕNWD� NXVXUODU�

DUDQPDPDNWD�� GDKD� KDILI� NXVXUODUGD� JHoHUOL� IHVLK� LoLQ� \HWHUOL� ROPDNWDGÕU�� $\UÕFD�

%RUoODU�.DQXQXQXQ� LOJLOL� G�]HQOHPHVL� �%.�P������ LOH� øú�.DQXQX� ¶QGD�G�]HQOHQHQ�

KDNOÕ�QHGHQOH�GHUKDO�IHVLK�KDOOHUL� �ø.�P�����SDUDOHO�ELU�G�]HQOHPH�ROXS��ELOGLULPVL]�

IHVLK� KDOOHULQH� LOLúNLQGLU�� .DQDDWLPL]FH�� JHoHUOL� QHGHQOHUOH� \DSÕODQ� IHVLKOHUGH� IHVLK�

VHEHEL�RUWDGD�NDOPÕú�ROGX÷X�\D�GD�IHVLK�VHEHELQLQ�ROXúPDVÕQGDQ�VRQUD�DUDGDQ�X]XQ�

ELU� V�UH� JHoWL÷L� KDOGH� LúYHUHQLQ� Lú� V|]OHúPHVLQL� IHVKHWPHVL�� G�U�VWO�N� YH� L\L� QL\HW�

NXUDODUÕ�LOH�ED÷GDúPD\DFD÷ÕQGDQ��PDNXO�V�UHQLQ�KXNXNL�GD\DQD÷ÕQÕ�G�U�VWO�N�YH�L\L�

QL\HW�NXUDOODUÕQÕQ�ROXúWXUGX÷XQXQ�NDEXO��JHUHNLU��0.�P���YH������

�

øúYHUHQ� IHVLK� ELOGLULPLQGHQ� |QFH� LúoLQLQ� VDYXQPDVÕQÕ� GD� DOPDVÕ� JHUHNLU��

IHVLKWHQ� VRQUD� LúoLQLQ� VDYXQPDVÕ� DOÕQDPD]�� øúYHUHQLQ� LúoLQLQ� VDYXQPDVÕQÕ� DOPD�

]RUXQOXOX÷X�ELU� LVSDW�NRúXOX�ROPD\ÕS�JHoHUOLOLN�NRúXOXGXU�� øúYHUHQLQ�VDYXQPD�DOPD�

\�N�PO�O�÷���LúoL\H�LOLúNLQ�JHoHUOL�QHGHQOHULQ�YDUOÕ÷Õ�KDOLQGH�V|]�NRQXVX�ROPDNWDGÕU��

øú\HULQH� LOLúNLQ� JHoHUOL� VHEHSOHULQ� YDUOÕ÷Õ� KDOLQGH� LVH�� EX� VHEHSOHU� LúoL� PHUNH]OL�

ROPDGÕ÷ÕQGDQ�� LúYHUHQLQ� LúoLQLQ� VDYXQPDVÕQÕ� DOPD� \�N�PO�O�÷�� EXOXQPDPDNWDGÕU��

$\UÕFD��DKODN�YH�L\L�QL\HW�NXUDOODUÕQD�X\PD\DQ�YH�EHQ]HUL�KDOOHULQ�YDUOÕ÷Õ�KDOLQGH�GH�

VDYXQPD�DOPD�\�N�PO�O�÷��EXOXQPDPDNWDGÕU��

�

øúYHUHQ�IHVLK�ELOGLULPLQL�\D]ÕOÕ�\DSPDN�YH�IHVLK�VHEHELQL�GH�DoÕNoD�J|VWHUPHN�

GXUXPXQGDGÕU��<D]ÕOÕ�ELOGLULP�úDUWÕ�VDGHFH�JHoHUOL�VHEHSOHULQ�YDUOÕ÷Õ�KDOLQGH�GH÷LO��øú�

.DQXQXQ� LúYHUHQLQ� KDNOÕ� QHGHQOH� GHUKDO� IHVLK� KDNNÕQÕ� G�]HQOH\HQ� ���� PDGGHVLQGH�
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belirtilen bütün haller içinde söz konusudur. Yasa koyucu, sadece ahlak ve iyi niyet 

NXUDOODUÕQD� X\PD\DQ� KDOOHUGH�� LúoLQLQ� VDYXQPDVÕQÕQ� DOÕQPDVÕQÕQ� JHUHNPHGL÷LQL�

|QJ|UP�ú�� EX� KDOOHUGH� GDKL� \D]ÕOÕOÕN� NRúXOXQXQ� \HULQH� JHWLULOPHVLQLQ� JHUHNPHGL÷L�

\|Q�QGH� ELU� G�]HQOHPH\H� JLWPHPLúWLU�� )HVLK� ELOGLULPLQ� \D]ÕOÕ� \DSÕOPDVÕ� \DQÕQGD��

D\UÕFD� IHVLK� VHEHELQLQ� GH� DoÕN� YH� QHW� RODUDN� Jösterilmesini zorunludur. Sebep 

J|VWHULOLUNHQ� VR\XW�� JHQHO� YH� EHOLUVL]� LIDGHOHUGHQ� NDoÕQÕOPDOÕ� YH� IHVLK� VHEHELQL�

RODELOGL÷LQFH� VRPXWODúWÕUÕOPDVÕ� JHUHNLU�� øúYHUHQ� \D]ÕOÕ� IHVLK� ELOGLULPLQGH� J|VWHUGL÷L�

VHEHSOH� ED÷OÕ� ROXS�� GDKD� VRQUDNL� ELU� DúDPDGD� EX� VHEHEL� GH÷LúWLUHPH]��<D]ÕOÕ� IHVLK�

ELOGLULPLQGH� ROGX÷X� JLEL�� VHEHS� J|VWHUPH� ]RUXQOXOX÷X� GD� KDNOÕ� QHGHQOHUH� GD\DOÕ�

IHVLKOHUL�GH�NDSVDPDNWDGÕU��

�

dDOÕúPDPÕ]ÕQ� G|UG�QF�� E|O�P�QGH�� IHVLK� ELOGLULPLQH� LWLUD]� YH� EX� LWLUD]ÕQ�

IHVKLQ� JHoHUOL� YH\D� JHoHUVL]� ROGX÷XQXQ� WHVSLWL� QRNWDVÕQGD� NDUDUD� ED÷ODQPDVÕQÕQ�

GR÷XUGX÷X�KXNXNL�VRQXoODU�LQFHOHQHUHN�oDOÕúPD�VRQD�HUGLULOPLúWLU��

�

)HVKLQ�JHoHUOL�ELU�QHGHQH�GD\DQPDGÕ÷Õ�YH\D�JHoHUOL�ELU�QHGHQH�GD\DQÕOPDNOD�

ELUOLNWH� IHVLK� XVXO�QH� X\XOPDGÕ÷Õ� LGGLDVÕ� PHYFXW� LVH� IHVLK� ELOGLULPLQLQ� WHEOL÷L�

WDULKLQGHQ� LWLEDUHQ� ELU� D\� LoLQGH� Lú� PDKNHPHVLQH� GDYD� DoDELOLU� YH\D� WRSOX� Lú�

V|]OHúPHVLQGH�K�N�P�YDUVD�YH\D�WDUDIODU�DQODúÕUODUVD�X\XúPD]OÕ÷Õ��D\QÕ�V�UH�LoHULQGH�

|]HO� KDNHPH� GH� J|W�UHELOLU�� .DQXQXQ� |QJ|UG�÷�� V�UHQLQ� KDN� G�ú�U�F�� QLWHOLNWH�

ROPDVÕ�NDUúÕVÕQGD��V�Uenin geçirilmesi feshi geçerli hale getirmektedir. Hakim süreyi 

NHQGLOL÷LQGHQ� GLNNDWH� DOPDN� GXUXPXQGD� ROGX÷X� JLEL�� EX� KXVXV� \DUJÕODPDQÕQ� KHU�

DúDPDVÕQGD�GD�LWLUD]�\ROX\OD�GD�LOHUL�V�UülHELOLU��

�

����� VD\ÕOÕ� NDQXQOD������6D\ÕOÕ� ø/2�6|]OHúPHVL�K�N�POHUL�GR÷UXOtusunda,‘’  

KHUNHV�LGGLDVÕQÕ�LVSDWOD�\�N�PO�G�U¶¶�JHQHO�NXUDOÕQD�D\UÕN�ELU�G�]HQOHPH�JHWLULOHUHN�

LVSDW�\�N��LúYHUHQH�\�NOHQPLúWLU��øúYHUHQ�LVSDW�\�N�P�Q��\HULQH�JHWLULUNHQ�|QFHOLNOH�

ELoLPVHO� NRúXOODUD� X\GX÷XQX� LVSDWODPDOÕ�� ELoLPVHO� NRúXOODUÕ� \HULQH� JHWLUGL÷LQL�

LVSDWODGÕNWDQ� VRQUD� GD� LoHULN� \|Q�QGHQ� IHVLK� QHGHQOHULQLQ� JHoHUOL� ROGX÷XQXQ�

LVSDWODPDVÕ� JHUHNLU�� +HU� QH� NDGDU� IHVKLQ� JHoHUOL� QHGHQH� GD\DQGÕ÷ÕQÕ� LVSDW� \�N��

LúYHUHQH� DLWVH� GH�� IHVKLQ� EDúND� ELU� VHEHEH� GD\DQGÕ÷Õ� LúoL� WDUDIÕQGDQ� LGGLD� HGLOGL÷L�

WDNGLUGH�� LVSDW� \�N�� LúoL\H� JHoPHNWH� YH� LúoL� EX� LGGLDVÕQÕ� LVSDWODPD� \�N�PO�O�÷��

DOWÕQD�JLUPHNWH�YH� VÕNOÕNOD� LúoL�� LVSDW�\�N�Q��RPX]ODUÕQGD�KLVVHWPHNWHGLU��.DOGÕ�NL��
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NDQXQXQ�G�]HQOHPHVL� KHU� DQ� LVSDW� \�N�Q�Q� LúoL\H�G|QPHVLQH�HOYHULúOLGLU��1LWHNLP��

X\JXODPD� GD�� LúYHUHQOHU� V|]O�� RODUDN� LúoL\L� LúWHQ� oÕNDUPDNWD�� GDKD� VRQUD� JHUoH÷H�

D\NÕUÕ� YH� V|]O�� IHVLK� VRQUDVÕQÕ� NDSVD\DFDN� ELU� ELoLPGH� GHYDPVÕ]OÕN� WXWDQD÷Õ�

G�]HQOH\HUHN� LúoLQLQ� GHYDPVÕ]OÕN� \DSWÕ÷ÕQGDQ� EDKLVOH�� Lú� V|]OHúPHVL� IHVKHWWLNOHULQL�

ELOGLUPHNWHGLUOHU�� %X� GXUXPGD� LúoL�� IHshin geçersiz nedenle ve sözlü olarak 

\DSÕOGÕ÷ÕQÕ�� GHYDPVÕ]OÕN� WXWDQDNODUÕQÕQ� GD� IHVLK� VRQUDVÕQÕ� NDSVDGÕ÷ÕQÕ� LVSDWODPDN�

GXUXPXQGD� NDOPDNWDGÕU�� %X� GD� � µ¶IHVKLQ� JHoHUOL� ELU� VHEHEH� GD\DQGÕ÷ÕQÕ� LVSDW�

\�N�PO�O�÷��LúYHUHQH�DLWWLU¶¶�NXUDOÕQÕ�LúOHYVL]�NÕOPDNWD�YH�ispat yükünün de daha çok 

LúoLQLQ�RPX]ODUÕQGD�NDOPDVÕQD�VHEHEL\HW�YHUPHNWHGLU���

�

$\UÕFD�\DVDFD��X\XúPD]OÕ÷Õ�\DUJÕODPD�PDNDPÕ�WDUDIÕQGDQ�LNL�D\�LoLQGH�NDUDUD�

ED÷ODPDVÕ�YH�NDUDUÕQ�WHP\L]L�KDOLQGH�GH�<DUJÕWD\¶ÕQ�ELU�D\�LoLQGH�NHVLQ�RODUDN�NDUDU�

vermesi öngörüOP�úVH� GH�� � X\XúPD]OÕ÷ÕQ� |QJ|U�OHQ� V�UHGH� ELWLULOPHVL� SUDWLNWH� SHN�

P�PN�Q�ROPDPDNWDGÕU��8\JXODPDGD��LúH�LDGH�GDYDVÕ�HVDV�PDKNHPHFH�RUWDODPD�\HGL�

D\OÕN�ELU�V�UHGH�NDUDUD�ED÷ODQPDNWD��NDUDUÕQÕQ�WHP\L]L�KDOLQGH�GH�<DUJÕWD\�EXQX�\HGL�

sekiz aydan önce kesin olaUDN� VRQXoODQGÕUDPDPDNWDGÕU�� %XQODUD� HN� RODUDN��

’PDKNHPHFH� YHULOHQ� NDUDUÕQ� WHP\L]L� KDOLQGH�� <DUJÕWD\� ELU� D\� LoLQGH� NHVLQ� RODUDN�

karar verir’ ’  K�NP�Q��<DUJÕWD\���X\XúPD]OÕ÷ÕQ�HNVLNOLNOHU�GH�LoHUVH�GH� her halükarda  

VRQXoODQGÕUDFD÷Õ� úHNOLQGH��KDNOÕ�RODUDN��DQODPDPDNWDGÕU�%X�QHGHQOH� WDUDIODUÕQ� LGGLD�

YH� VDYXQPDODUÕ� GR÷UXOWXVXQGD� EHOLUWWLNOHUL� ELOJL� YH� EHOJHOHU� GRV\D\D� WDP� RODUDN�

\DQVÕWÕOPDPÕúVD�� EX� HNVLNOLNOHU� QHGHQL\OH� <DUJÕWD\� HVDV� PDKNHPH� NDUDUÕQÕ�

ER]DELOPHNWH� YH� ER]PD� NDUDUÕ� GR÷UXOWXVXQGD� GD� HVDV� PDKNHPHFH� yeniden hüküm 

NXUXOPDVÕ�JHUHNPHNWH��EX�GD�\DUJÕODPD� V�UHFLQL�GDKD�GD�X]DWPDNWDGÕU��'ROD\ÕVÕ\OD�

\DVD�NR\XFXQXQ�GDYDQÕQ�NÕVD�V�UHGH�o|]�OPHVL�KHGHIL�YH�EX�KHGHI�GR÷UXOWXVXQGDNL�

G�]HQOHPHOHUL� KD\DW� SUDWLNOHUL� NDUúÕVÕQGD�� ELU� |QHULGHQ� GDKD� IDUNOÕ� ELU� DQODP� LIDGH�

HWPHPHNWHGLU����

�

<DUJÕWD\� �� WD]PLQDW� YH� ERúWD� JHoHQ� V�UH\H� LOLúNLQ� PLNWDUODUÕQ süre olarak 

EHOLUOHQPHVL� YH� QHW� EHOLUOHPHGHQ� NDoÕQÕOPDVÕ� � JHUHNWL÷L� NDQDDWLQGHGLU�� %X� GXUXP�

\DVDQÕQ�DoÕN�LIDGHVL�YH�\DVD�NR\XFXQXQ�X\XúPD]OÕ÷ÕQ�NÕVD�V�UHGH�VRQXoODQGÕUÕOPDVÕ�

KHGHIL� LOH� ED÷GDúPDPDNWDGÕU�� $QFDN� NDUDU� WDULKLQGHQ� VRQUDVÕQÕ� NDSVD\DQ� KXVXVODUÕ�

QHW� RODUDN� EHOLUOHPHQLQ� J�oO�÷��� KDWWD� RODQDVÕ]OÕ÷Õ� NDUúÕVÕQGD�� <DUJÕWD\ÕQ�

EHQLPVHGL÷L�o|]�P�DQODúÕODELOPHNWHGLU��(VDVHQ�GH��PHYFXW�\DVDO�oHUoHYHGH�EDúNDFD�
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o|]�P�RODQD÷Õ�GD�SHN�GH mümkün görünmemekteGLU��%X�KDOGH�GH�X\XúPD]OÕN�NÕVD�

sürede sonuçlanGÕUÕODPDPDNWD��LNLQFL, hatta üçüncü�ELU�GDYDQÕQ�DoÕOPDVÕQD�VHEHEL\HW�

YHUPHNWHGLU�� %X� VÕNÕQWÕODUÕQ� |QOHQPHVL� LoLQ� WDUDIÕPÕ]FD� |QHULOHQ� o|]�P�� IHVKLQ�

JHoHUVL]OL÷LQH�ED÷ODQDQ�SDUDVDO� VRQXoODUÕQ�QHW�RODUDN�EHOLUOHQPHVLQL� LúH� LDGH�GDYDVÕ�

DúDPDVÕQGD� NROD\ODúWÕUÕFÕ� \DVDO� G�]HQOHPH\H� JLGLOPHVLGLU�� ¶¶0LNWDU�� LúoLQLQ�

EDúODQJÕoWD� \DSÕODQ� IHVLK� DQÕQGDNL� �FUHWLQH� ���� IDUN� HNOHQPHN� VXUHWL\OH� KHVDS�

edilir’ ’  gibi \DSÕODFDN��bir düzenleme LOH�LúH�LDGH�GDYDVÕ�DúDPDVÕQGD��PLNWDUÕQ�DoÕN�YH�

QHW� RODUDN� EHOLUOHQPHVL�P�PN�Q� NÕOÕQDELOLU� YH� E|\OHOLNOH� GH� X\JXODPDGD� \DúDQÕODQ�

VÕNÕQWÕODU�RUWDGDQ�NDOGÕUÕODELOLU��� �������

�

‘’ øúoL�LúH�EDúODWÕOÕUVD��SHúLQ�RODUDN�|GHQHQ�ELOGLULP�V�UHVLQH�DLW��FUHW�LOH�NÕGHP�

WD]PLQDWÕ�� \XNDUÕGDNL� IÕNUD� K�N�POHULQH� J|UH� \DSÕODFDN� |GHPHGHQ�PDKVXS� HGLOLU’ ’  

hükmü,��%RUoODU�.DQXQXQ�����PDGGHVLQLQ�WHNUDUÕQGDQ�|WH\H�JHoPHPHNWHGLU��.DQXQ�

NR\XFX� E|\OH� ELU� G�]HQOHPH� JHWLUPHVH\GL� ELOH� D\QÕ� VRQXFD� VHEHSVL]� ]HQJLQOHúPH�

K�N�POHUL\OH�GH�XODúÕODELOLUGL��%RUoODU�.DQXQXQ����PDGGHVLQH�J|UH��¶¶KDNOÕ�ELU�VHEHS�

ROPDNVÕ]ÕQ�DKDUÕQ�]DUDUÕQD�PDO�LNWLVDEHGHQ�NLPVH��RQX�LDGH\H�PHFEXUGXU��KXVXVL\OH�

PXWHEHU�ROPD\DQ�YH\D�WDKDNNXN�HWPHPLú�EXOXQDQ�ELU�VHEHEH�\DKXW�Y�FXGX�QLKD\HW�

EXOPXú�RODQ�ELU�VHEHEH�P�VWHQLGHQ�DK]ROXQDQ�úH\LQ��LDGHVL�OD]ÕPGÕU¶¶��%XUDGD�LúoLQLQ�

DOGÕ÷Õ�SHúLQ��FUHWLQ�YH�NÕGHP�WD]PLQDWÕQÕQ�KXNXNL�ELU�VHEHEL�YDUGÕU�YH�EX�VHEHSWH�Lú�

DNWLQLQ� LúYHUHQFH� IHVKLGLU�� 1H� YDU� NL� KXNXNL� LúOHP�� \DQL� LúYHUHQFH� \DSÕODQ� IHVLK�

\DUJÕODPD�PDNDPÕQFD� JHoHUVL]� NÕOÕQPÕú� YH� EX� GXUXPGD� GD� LúoL\H� |GHQHQ� LKEDU� YH�

NÕGHP�WD]PLQDWÕQÕQ�KXNXNL�VHEHEL�RUWDGDQ�NDOPÕúWÕU��+XNXNL�VHEHELQ�RUWDGDQ�NDOPÕú�

ROPDVÕ� NDUúÕVÕQGD�� LúoLQLQ� LúYHUHQGHQ� DOGÕ÷Õ� NÕGHP� YH� LKEDU� WD]PLQDWÕQÕ� %RUoODU�

.DQXQX¶QXQ� ���� PDGGHVLQH� J|UH� LDGH� HWPH� \�N�PO�O�÷�Q�Q� GR÷DFD÷Õ� GD�

PXKDNNDNWÕU�����
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ABSTRACT 

 

The subject of the thesis is the reasons and the effect of annulment by 

employers which has to be based on a reasonable cause. The range of the 

concept of being based a on reasonable cause is very wide and the law is new, 

the content of this concept should be made clearer and objective. 

                 

�n the first part of thesis, in order to identify the cases in which it is an 

obligation to present a reasonable cause, we anlyse the concept of occupational 

assurance (guarantee) and its range. �n the second part of our thesis, the causes 

of reasonable annulment are anlysed.  �n third part of thesis, we analyse  the 

way  how the rules  are practised. This way also must be followed  as well as 

finding a reasonable cause. So, the employer has to present the cause  of the 

annulment , and ask for  the defence of the worker. �n the fourth part of thesis, 

we anlyesed the objection to the annulment and its result.  
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�� SÖZLE�MES�N�N ��VEREN TARAFINDAN 
            GEÇERL� NEDENLE FESH� VE SONUÇLARI 

 
 
 
 

ÖZET 
 
 
 

Tezimizin konusunu, ‘’ �� Sözle�mesinin ��veren Tarafından 

Geçerli Nedenle Feshi Ve Sonuçları’’ olu�turmaktadır. Geçerli sebep 

kavramının kapsamının oldukça geni� olması ve kanunun uygulamasının 

da yeni sayılabilecek nitelikte olması kar�ısında, söz konusu kavramın 

içeri�inin netle�tirilmesi ve kavrama belirli objektif ölçüler getirilmesini 

zorunlu kılmaktadır.  

 

Bu nedenle tezimizin birinci bölümünde, geçerli sebep gösterme 

zorunlulu�unun arandı�ı hallerin tespiti açısından, i� güvencesi kavramı 

ve kapsamı incelenmi�tir. �kinci bölümünde, geçerli fesih sebepleri, i�çiye 

ili�kin geçerli fesih sebepleri ve i�yerine ili�kin geçerli fesih sebepleri 

olmak üzere iki ana alt ba�lık altında, haklı fesih sebeplerinden farkları da 

belirtilerek incelenmi�tir. Üçüncü bölümde, sözle�menin feshinde 

uyulması gereken usul ve �ekil kuralları incelenmi�tir. Dördüncü 

bölümünde ise, feshe itiraz ve sonuçları incelenmi�tir.  
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