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OZET

Azmlik haklari, giiniimiizde insanlarin biiyiik bir boliimiiniin hakkinda yeterli
bilgiye sahip olmadig1 énemli bir arastirma konusudur. Islam hukuku, Miisliiman
olmayan azinliklara bir¢ok haklar vermektedir. Ne var ki, azinliklarin yasadiklari
Islam iilkelerinde faydalanabilecekleri bu haklarin neler oldugunu insanlarin gogu
bilmez. Irak Anayasasinin bu konuda islam hukukunun metodunu nispeten takip
ettigi sdylenebilir. Islam iilkelerinde yiiriirliikte bulunan anayasa ve diizenlemelerde
de Miisliiman olmayan azinliklarin sahip olduklar1 haklara genis yer verilmis, fakat
bunlarla Islam hukuku arasinda biiyiik farklar bulunmaktadir.

Miisliman olmayan azinliklarin sahip olduklar1 haklar1 agiklayan konularda
bir¢ok bilimsel arastirma ve inceleme bulunuyor olsa da bizim calismamiz, temelde
biitiin bu calismalardan faklidir. Ciinkii calismamiz, Miisliiman olmayan azinliklarin
haklar ile ilgili Irak’ta yiiriirliikte bulunan mevcut anayasa ve kanunlari Islam
hukukuyla karsilastirmali bir sekilde incelemektedir. Ayrica bu karsilagtirmali
calisma, azinlik haklar1 konusunda yiiriirliikteki Irak kanunlari ile Islam hukuku
arasinda bulunan farklar1 ortaya koymaktadir. Bunun yani sira ¢alismamiz, iki hukuk
sistemini karsilagtirmakla yetinmeyerek konuyla alakasi bulunan ve mutlaka
deginilmesi gereken 6nemli pek cok hususu da ele almaktadir.

Bu ¢alisma, 6nsdz, giris, ii¢ boliim ve bir sonugtan meydana gelmektedir. On
s0z’de konunun Oneminden, konunun problemlerinden, g¢alisma boyunca
karsilagtigimiz zorluklardan ve bu konun segmesinde etkili olan sebeplerin neler
oldugundan soz ettik. Giriste ise hakk’in tanimi ve mahiyetini fikih ve Irak’ta
halihazirda yiiriirliikte olan yasalara uygun olarak vermeye ¢alistik. Fikhin sozliik ve
fukaha 1stilahindaki anlamlari iizerinde durdugumuz gibi kanunun yiiriirlikteki
yasalarda ve kullanimdaki s6zliikk ve terim anlamlar iizerinde de durduk. Ardindan
azinlik kavraminin fikih ve kanunlardaki sozliik ve terim anlamlarini karsilagtirmali
bir sekilde ortaya koymaya calistik.

Birinci bolimde azinlik kavramimi ve bu kavramin Kur’an ve Hadislerde
gecen es anlamli kelimeleri inceledik. Ayrica yiirlirliikkteki kanunlarda azinlik



kavramini, tanimlarim1 ve kapsamini ortaya koymaya ¢alistik. Ikinci boliimii ise,
Islam hukukunda azinliklarla muamelatin nasil yapilacagma dair somut rneklere
yer verdik. Bu ornekler, Hz. Muhammed (s.a.v)’in, Hulefa-i Ragidin’in, Sahabenin
azinliklarla olan muamelata dair pek ¢ok Ornek Bunlardandir. Ikinci boliimde Islam
hukukunda ve Irak yasalarinda azinlik haklarin1 ayrintili bir sekilde inceledik.

Ucgiincii boliimde ise fakihlerin Miisliiman olmayan aziliklarm haklarina
dair goriislerini inceledik. Ulemanin bu konudaki goriislerini dort mezhebe gore ve
ayrmtili bir sekilde ortaya koymaya calistik. Ardindan islam hukuku’ndaki ve
Irak’ta yiiriirliikkte bulunan kanunlardaki azinlik haklarin1 karsilastirmaya ¢alistik. Bu
konuyu 6neminden dolay1 ayrintil1 bir sekilde ele aldik. Islam hukukunda azinliklara
verilen haklardan, bu haklarin nasil korundugundan ve yiirtirliikteki yasalardan
hangi yonleriyle farkli oldugundan bahsettik. Bunu takiben Irak yasalarinda bu
haklarimn nasil ele alindigini ortaya koymaya calistik. Bu boliimde Islam hukukunun
genel olarak insan haklarinin korunmasi, O6zel olarak ise azmlik haklarinin
korunmasi ve uygulanmasi konusunda sahip oldugu iistiinliik ve bu konuda higbir
hukuk sisteminin Islam hukukuyla Seviyesine Ulasamadig: i¢inde ortaya koymaya
calistik. Sonug boliimiinde ise arastirma boyunca vardigimiz énemli sonuglar1 ortaya
koymaya calisarak calismay1 bitirdik.

Son olarak ¢aligmam boyunca saglamis oldugu destekten ve yardimlardan
dolay1r danigman hocam Dog¢. Dr. Mehmet Selim ASLAN’a tesekkiir ederim. Ayrica
calismam boyunca bana yardimi1 dokunan herkese de tesekkiir etmeyi borg bilirim.

Anahtar kelimeler: Islam Hiikiki, Azinlik, Hak, Irak Medeni kantinii.
Sayfa sayisi: X + 115

Tez Damisman: Dog. Dr. Mehmet Selim ASLAN
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MINORITY RIGHTS ACCORDING TO ISLAMIC LAW
(COMPARISON WITH IRAQ CIVIL LAW)

Abstract

Minority Rights is an important subject of scientific research and a great number
of people do not have sufficient information about them. Islamic law gives many
rights to non-Muslim minorities. However, most people do not know what rights
these minorities can enjoy in the Islamic countries where they are based.

The constitution and the laws follow the method of Islamic law. The human
constitutions, laws and regulations in Islamic countries have given a wide place to
the rights of non-Muslim minorities, but there are great differences between them
and Islamic law.

Although there are many scientific researches and analysis on issues that explain the
rights of non-Muslim minorities in the market, this study is fundamentally different
from all the studies in the market, because this study puts the rights of non-Muslim
minorities in a comparative reading of the current humanitarian constitution,
regulation and laws in Irag.

In addition, this comparative study reveals the major differences between the current
Iragi laws on minority rights and Islamic law. In addition, our study does not merely
compare the two legal systems, but also deals with many important issues that must
be addressed.

This study consists of the preface, introduction, three chapters and one conclusion.
In the Preface, the importance of the subject has been clearly pointed out, the
problems of the subject, the difficulties that have risen during the study and the
reasons for choosing this subject. In the introduction; the definition and the meaning
of the right in accordance with the figh and applicable laws have been written about.
The meaning of figh in dictionary and fukaha has been emphasized, as well as the
meanings of the dictionary in terms of current laws and in use. Then the meaning of
the concept of minority in the dictionary and term in figh and laws has been
highlighted.



In the first part, the concept of minority and its synonyms in the Qur'an and Hadith
has been examined as well as the concept, definition and scope of minority in
applicable laws. The second part is devoted to concrete examples of the treatment of
minorities in Islamic law. These examples, Hz. Muhammad (saas), Hulefa-i
Rashidin, the Companions and the treatment of minorities until the last centuries.

In the second part, the minority rights in Islamic law and Iragi laws has been
examined in detail. In the third part, the views of the Islamic scholars on the rights
of non-Muslim minorities have been examined. the views of the ulama on this issue
according to 4 sects has been highlighted in detail.

Comparison of minority rights in Islamic law and the laws in force in Irag. This
issue has been discussed in detail because of its importance. the rights granted to
minorities in Islamic law has been chattered, how these rights are protected and in
what ways they are different from the laws in force. Subsequently, how these rights
were handled in Iragi law.

In this section, the superiority of Islamic law in the protection of human rights in
general and in the protection and implementation of minority rights in particular,
and the fact that no legal system in this respect can be compared to Islamic law have
been tried to be revealed. In the conclusion part, trying to reveal the importance of
this study has been attempted and it can be concluded as following;

Contribution to this scientific research has been a great privilege and fortunate.

Finally, during the course of my study, worthy to say, genuine support and
assistance of my supervisor has been provided by Assoc. Dr. Selim ASLAN. It is
also a responsibility and a debt of gratitude to thank everyone who has helped me
throughout my work.

Key words: Islamic Law, Minority, Right, Irag Civil Code.
Quantity: X + 115

Thesis Supervisor: Associate Profesor. Mehmet Selim ASLAN.
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