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VAN YUZUNCU YIL UNIiVERSITESI
SOSYAL BiLiMLER ENSTITUSU

LISANSUSTU TEZ ORIJINALLIK RAPORU

Tez Baghg / Konusw: /...eid2020

Yukarida bagligi/konusu belirlenen tez calismamin Kapak sayfasi, Giris, Ana boliimler ve Sonug

boliimlerinden olusan toplam ............ sayfalik kismina iligkin, ...... I [vinnn, tarihinde sahsim/tez danigmanim
tarafindan ................. intihal tespit programindan asagida belirtilen filtreleme uygulanarak alinmis olan orijinallik
raporuna gore, tezimin benzerlik oran1 % .................. (oo ) dir

Uygulanan Filtreler Asagida Verilmistir

Kabul ve onay sayfasi haric, -

Tesekkiir harig, -

Icindekiler harig, -

Simge ve kisaltmalar harig, -

Gereg ve yontemler harig, -

Kaynakga haric, -

Alintilar harig, -

Tezden ¢ikan yayinlar haric, -

7 kelimeden daha az ortiisme igeren metin kisimlari hari¢ (Limit match size to 7 words) -

Van Yiiziincii Y1l Universitesi Lisansiistii Tez Orijinallik Raporu Alinmasi ve Kullanilmasina iliskin
Yénergeyi Inceledim ve bu yonergede belirtilen azami benzerlik oranlarina gore tez ¢alismamin herhangi bir intihal
Icemedigini; aksinin tespit edilecegi muhtemel durumda dogabilecek her tiirlii hukuki sorumlulugu kabul ettigimi ve
yukarida vermis oldugum bilgilerin dogru oldugunu beyan ederim.

Geregini bilgilerinize arz ederim.

Adi, Soyadi, Imza

Adr Soyadr &

Orenci NO  ©........oooiiiiiiiiiii

Anabilim Daln: ... ...
Programi L e e
Statisi . Y.Lisans o Doktora o

DANISMAN ENSTITU ONAYI
................................... UYGUNDUR
....... /.......J2020 ceeeiid 12020

Dog. Dr. Bekir KOCLAR
Enstitt Muduaru




T.C.
VAN YUZUNCU YIL UNIVERSITESI
SOSYAL BILIMLER ENSTITUSU
TEMEL iSLAM BILIMLERI ANA BILiM DALI

YARGI YOLUYLA YAPILAN BOSAMALARIN iSLAMi ACIDAN HUKMU
(IRAK MEDENI KANUNU iLE MUKAYESELI)

YUKSEK LISANS TEZI

HAZIRLAYAN

Diman Yousif ALI

DANISMAN
Doc. Dr. Mehmet Selim ASLAN

VAN - 2020



KABUL VE ONAY SAYFASI (EK-4)

| Diman Yousif ALI tarafindan hazirlanan “YARGI YOLUYLA \"APITAN%BOSAJ\TAIZXIW‘
| ISLAMI ACIDAN HUKMU (IRAK MEDENI KANUNU iLE MUKAYESELI” adli tez |
| calismasi asagidaki jiiri tarafindan OY BIRLIGI / OY COKLUGU ile Van Yiiziinci Y1l Universites; |
| Temel Islam Bilimleri Anabilim Dalinda YUKSEK LISANS TEZI olarak kabul edilmistir.

| Damisman: Dﬁog. Dr. Mehmet Selim ASLAN - T—\

| Temel Islam Bilimleri, Van Yuzinci Y1l Universitesi ‘

j Bu tezin, kapsam ve Kkalite olarak Yiiksek Lisans Tezi  oldugunu

1 onayliyorum/enaydamiyorum

| Baskan : Do¢. Dr. Mehmet Se]iat\i?\{\' I
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OZET

Yargi yoluyla gergeklesen bosamalar, -6zellikle glinumiizde- {izerinde durulmasi gereken bir konudur.
Ciinkii evlilik hayatinin istikrar1, Islam’1n {izerinde durdugu 6nemli gayelerdendir. Zira aile, toplumun insas1
ve devamui igin temel bir unsurdur. Evlilik ise dogurma, ¢ogalma ve aile hayatinin olusturulmasi ve
surdurtilmesi icin ¢ok 6nemli bir milessesedir. Oyle ki, islam hukuku esler arasindaki birlikteligi siirekli
hale getirmek ve garanti altina almak i¢in ¢ok ince hiikiimler vaz etmistir. Niké&h, aile hayatinin strekli
olmasi iizerine ikame edilen bir akittir. islam eslere birbirlerine giizel muamelede bulunmay1 emretmis,
erkeklere ve kadinlara hayri tavsiye etmistir. Kadina kocasinin evini, malini ve g¢ocuklarini giryabinda
korumasini emretmistir. Aile ile ilgili hikimlere baktigimizda bu hiikiimlerin, aile fertlerinin ihtiyag
duyacagi her seyi kapsadigin1 gormekteyiz. Evliligin siirdiiriilmesi bazen yarardan ¢ok zararlarin ortaya
¢ikmasina neden olabilir. Malum oldugu iizere Islam dini insanin fitrat ve tabiatina uygundur. Bundan
dolay: islam dini, esler arasindaki iliskinin strdirilmesini zorlastiracak gegimsizlik, tartisma ve nefret gibi
durumlar dikkate almigtir.

Calismamiza bir 6nsdz ve girigle basladik. Arastirmay1 bes boliim ve bir sonuca ayirdik. Her bolim
birka¢c meseleyi igermektedir. Giris boliimiinde konunun 6nemini birka¢ noktada 6zetledik. Bu konuyu
segme nedenini belirtip, yargi yoluyla gerceklesen bosama hakkinda daha once yapilan ¢alismalari ortaya
koyduk. Caligmada takip edecegimiz metot hakkinda da bilgi verdik. Birinci bdliimde yargi yoluyla
bosamanin anlami, mesruiyeti ve sartlar1 tizerinde durduk. Daha sonra yarg: yoluyla vuku bulan, talak,
fesih ve infisah sozciikleri arasindaki iliski {izerinde durduk. Ikinci béliimde gegimsizlik, kadinin
nafakasimni saglamama gibi sebeplerle gerceklesen bosamalari inceledik. Uciincii boliimde kocanin
hapsedilmesi veya fakir olmasindan dolay1 nafakay1 saglayamamasi gibi gayri ihtiyari zararlar tizerinde
durduk. Dordiincii bolimde her iki es arasinda bosamayi caiz kilan hastalik ve ayiplar konusuna
degindik. Bu kapsamda bosamayr mubah kilan ayiplarin sartlari ve fakihlerin konu hakkindaki

gorislerini ele aldik. Besinci boliimde ise eslerden birinin dinden dénmesi veya Miisliiman olmasindan

dolay1 gerceklesen bosamayi ve irtiddddan dolayr vuku bulan bosamanin ¢esitlerini agikladik. Her



boliimiin sonunda konuyla alakali Irak Medeni Kanunu'nda bulunan maddeleri yazdik ve bunlari islam

hukukunun konuyla ilgili hiikiimleriyle karsilastirdik.

Arastirmanin sonunda da arastirma sirasinda edindigimiz neticeleri sonu¢ kisminda belirttik.

Bunun akabinde de aragtirmamizda miiracaat ettigimiz kaynaklar zikrettik.

Bu alanda kiiciik bir ¢alisma ortaya koyduktan sonra bu c¢aligmanin kabul ve giizel bulunmasin
Umit ediyoruz. Tabiki ¢alismamiz sirasinda benden higbir yardimini esirgemeyen ve beni bu yolda
dogruya ileten degerli danisman hocam Dog¢. Dr. Mehmet Selim ASLAN’a yardimlarindan dolay1
tesekkiir ederim. Yine ayni sekilde yardimlarimi benden esirgemeyen kiymetli hocam Heymen
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LEGAL SEPARATION IN ISLAMIC JURISPRUDENCE (COMPARISON WITH IRAQIS CIVIL
LAW)

ABSTRACT

There is no doubt that the subject of judicial separation is one of the important topics that needs to
be discussed in the field of scientific research, the stability of marital life is one of the most important goals
that Islam has been keen on, as the family is the first building block and the main pillar for building and
sustaining society. Marriage is the only lawful method that God has permitted for reproduction, and the
continuation of marital life. The Islamic law has laid down precise legislations for the permanence and
continuation of the marital relationship. As marriage is a contract which stresses on perpetuation, the
Islamic Sharia ordered both spouses to promote wellbeing, for the husband to treat his wife kindly, and for
the wife to safe keep her husband’s children and property in his absence. when contemplating the Sharia,
one can see that it is comprehensive, encompassing all of an individual’s needs and reflects any changes
which may occur in an individual’s life including any changes in a marital life, which could make the harm
caused by its continuity outweigh the benefits gained by a divorce. In addition, it is known that the religion
of Islam is compatible with the intuition and nature of mankind, thus considered and accounted for cases of
disharmony and dispute that can occur between the spouses and lead to the impossibility of continuing the
marriage.

| began my research with an introduction and a preamble, and divided it into five chapters and a
conclusion. Each chapter addresses several concepts, in the introduction | summarized the importance of
this thesis in several points, the reasons behind choosing this topic for my thesis, the former studies
conducted on the topic of judicial separation, and the methodology | have adopted to writing this thesis. The
first section in the first chapter sheds light on the meaning of judicial separation, its legitimacy and
conditions, the second section elaborates on the differences between judicial separation, divorce, annulment
and abrogation. The second chapter, which contains four sections, discusses separation because of
intentional harm, for example separation due to poor companionship or deprivation of the wife of expenses
or lawful copulation, or separation due to the absence of the husband and any other intentional harm
practiced by one of the spouses that could lead to their separation. The Third chapter discusses separation
caused by unintentional harm for example the imprisonment of the husband, or for insolvency for expenses
or dowry. The fourth chapter is dedicated to the reasons and the permissible faults for any of the spouses to
request separation. The fifth chapter discusses separation due to apostasy or should any of the spouses
convert to Islam, and the type of separation executed in the case of apostasy. The end of each chapter



includes the legal texts according to the Iraqi law and a comparison between the legal texts and the Islamic
law. In the conclusion, the thesis draws a conclusion based on the research conducted in this thesis. The
conclusion is followed by the list of references that have been used in this thesis.

This thesis is but a humble attempt to expand further on such an important topic and is the
accumulation of research done over countless of hours. Should this thesis be deemed praise worthy then
success a blessing awarded by God and should this thesis contain errors, | humbly take pride in learning
from my errors as glory and perfection is an attribute of God alone.

To conclude, after having delved into this broad field of study, | hope that it will be received well
and would like to use this occasion to express my sincere gratitude and thanks to my highly esteemed
Doctor, Muhammad Salim Aslan for his efforts and valuable instructions, which proved to be highly
beneficial in the course of writing my thesis. | ask God Almighty to envelop him with his blessings and
grant him the highest of rewards. | would also like to extend my utmost appreciation and respect to Doctor
Hemin Balisani whose feedback and constructive notes shaped this thesis. My everlasting gratitude also
goes to all the professors and teachers who provided me with their support to complete this thesis.

Key words: Islamic Law, Divorsce, Judiciary, Judgment
Ouantitiy of Page: X + 113

Supervisor: Associate Profesor Mehmet Selim ASLAN
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yukarida vermis oldugum bilgilerin dogru oldugunu beyan ederim.

Geregini bilgilerinize arz ederim.
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