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ABSTRACT

DIFFERENTIATED RIGHTS FOR IMMIGRANTS:
ANALYSIS OF COMMON EUROPEAN IMMIGRATION POLICY

BURCU ATALAY
M.A. in European Studies Programme, Thesis, 2009

Supervisor: Assistant Prokik Ozel

This study is on the common European immigratiolicpand specifically on the rights of
resident third country nationals, illegal immigraiaind asylum seekers. This study examines a
puzzle: despite the rights of legally resident dhicountry nationals have expanded
considerably those of the illegal immigrants anglam seekers have diminished in the
course of the European integration process. Thidyshighlights the role played by the
securitization process in explaining such puzzle.

The research reached the following findings: fithg rights of TCNs are expanding since
their integration into the societies started todied in the realm of social and economic
integration and second the illegal immigrants asyluam seekers rights are decreasing as they
have become a part of the security policies in Bue level as a consequence of being
presented as threat. This study reached a conoliBaipolicies concerning integration of
third country nationals and the policies on prewenillegal immigration despite seemingly
contradictory are indeed integral parts. In otherds, the securitization process during which
a subject/issue is transformed into the realm otisey policy through the discourse of the
securitizing actor, is an all-inclusive processudh the legally resident immigrants are not
presented as threat as opposed to the criminalizati the illegal immigrants and asylum
seekers. Therefore, the extraordinary measuresrateqiing borders -legimized on the
grounds of criminilized illegal immigrants and fakeylum seekers- and the recognition of
the TCNs as equal members rather than vulneraldgnel others can not be sustained
simultaneously.



OZET

GOCMENLER iN FARKLILA STIRILMI $ HAKLARI
AVRUPA ORTAK GOC POL ITIKASI ANAL izi

BURCU ATALAY

Avrupa Calgmalari Yuksek Lisans Programi, Tez 2009

Dansman: Assistant Profsik Ozel

Bu calsma Avrupa ortak go¢ politikasi ve 0Ozellikle Avrupga’ ygayan ugunci Ulke
vatandalarinin, kacak gé¢menlerin ve multecilerin hakidgzerinedir. Bu ¢ajmada, Avrupa
entegrasyon sirecinde, yasal gocmenlerin haklarigemgletimesine kagin, kagak
goécmenlerin ve miuiltecilerin haklarinin azalmasieleomi ve go¢ politikasinin givenlik
sorunu haline getirilmesinin bu iki stirecgteki etkizerinde durulmgtur.

Arastirma Avrupa’da yasal go¢cmenlerin haklarinin getilmesinin bu gé¢menlerin topluma
entegrasyonunun sosyal ve ekonomik entegrasyonegesinde ele aliniyor olmasina;
bununla birlikte kagcak gd¢menlerin ve miulteciledmraklarinin azaliyor olmasi ise bu
gocmenlerle ilgili politikalarin guvenlik politikak cercevesine alingiiolmasina ikkin
oldugu sonucuna ukanistir. Bu calgma, yasal Uc¢lncl Ulke vatagtiinin entegrasyon
politikalarinin ve kacak go¢menleri engellemeye déanin politik kararlarin her ne kadar zit
goriinse de birbirini tamamlayan politikalar ofdusonucuna varmgtir. Bagka bir ifadeyle,
yasal olan go¢cmenler, kacak go¢cmenlerin ve muégniltersine, glvenlik sorunu olarak
gosterilmese de, glvenlik sorunu haline getirmeegiim gocmenlere gkin politikalarin
tamamini kapsayan bir sire¢ odddur. Bu sebeple, sinirlari korumak Uzere alinan
olaganustu tedbirler ve Ugiinct Ulke vatagldanin toplumun gt bireyleri olarak kabul
edilmesi ayni anda gercekheesi mimkuin dgldir.
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CHAPTER 1

INTRODUCTION

The Single European Act (SEA) of 1986 was a turnpognt in terms of cooperation in
immigration policies between the member states ld then European Community.
Simultaneous to the launching the SEA, cooperatiommigration policies was considered
necessary in connection with the contemplated giladbolition of the internal borders.
Consequently, the cooperation between the memagssinainly concentrated on controlling
immigration. Later, starting from the 1992 MaadtticTreaty, member states decided to
harmonize their policies concerning the integratbthe third country nationals as a result of
the increasing awareness of the necessity in comanbon. This process of harmonization of
immigration policies yielded varying results fotegial immigrants, asylum seekers and
legally resident third country nationals and thisdy explores such variation as well as its
causes.

Basically, migrants are the “persons who are datshe territory of which their are

nationals or citizens, are not subject to its lggaltection and are in the territory of another
1 . . . .
State.” As asserted by Soysal, “the concept and categdanteynational migrant is a product

of the nation-state system and its ideologies dfonal membershipg. This constructed

concept of immigrant legal definition of which vesi one country to another, can be
categorized in two groups as illegal and legaltustaf illegality is determined by the patterns
of entry and residence. An immigrant would be @dlegn the grounds of illegal border

crossing or usage of false or forged documentsmatdn posts. Though a person enters legally

1 Gabriela Rodriguez Pizarro, Special Rapportetih@Commission on Human rights in
A/57/292, Human rights of migrants, Note by ther8&ary-General. 9 August 2002,
Available at:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/Testhedee8cd3573f96¢740¢c1256¢4d00385
39a?0Opendocument

2 soysal Y Limits of Citizenship, Migrants and Postnational igership in Europe
(London: The University of Chicago Press, 19944p.1
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to one of the member states, his or her presenueneeillegal when they stay longer than

they were permitted or when the relevant persormgegin unauthorized employment or any

other activity in violation of the residence reqauirentss. In this context, legal TCNs from a
non-EU member states are the immigrants who enték¢dhrough legal means with the
necessary documents like visas and residing layyfullithout violating the residence
requirements. Asylum seeker, different than migraist a person who left his or her country
of origin on the grounds of “fear of being persedutor reasons of race, religion, nationality,

membership of a particular social group or politmainion” and has applied for protection as

refugee other than his/her coun?r;[hese concepts are controversial besides thereare
clear cut differences between these groups. dlsis important to acknowledge that illegality
-irregularity- of the immigrants is constructed the legislation. In this sense, the stricter
immigration policies would eventually lead to mdtegal migrants who could be legal under
different immigration policies.

According to the statistics, member states deamteialy on the return of the 660.000
persons, whose presence are claimed to be illBgakeen the years 2002 and 2004, 701.097
persons were expelled from the European Union. tadilly, between the years of 2002 and
2005, 4.140.644 persons were refused at the boaterd92.266 persons were apprehended

on the grounds of illegal presence within the bogdef the EU5. Other than the illegal

immigrants, according to the statistics there &@ua18.5 million, which is 3,8% of the total

population, TCNs legally residing in the EU in ZOGOBIoreover, in 2006, 192.765 people

3 European Commission “Communication from the Comsioisto the Council and the
European Parliament on a Common Policy on lllegathigration” Brussels 15.11.2001,
COM (2001) 672 final, p.7 Available at: http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:B20C0672:EN:HTM

4«Convention relating to the Status of Refugees Addmn 28 July 1951 by the United
Nations Conference of Plenipotentiaries on theuStaf Refugees and Stateless Persons
convened under General Assembly resolution 429{\1)4 December 1950” Article 1A (2)
Available at:http://www.unhchr.ch/html/menu3/b/oref.htm

5 European Commission “Commission staff working doeat Accompanying the
Communication from the Commission on the Policyfties in the fight against illegal
immigration of third-country nationals, Second aalmeport on the development of a
common policy on illegal immigration smuggling amafficking of human beings, external
border controls and the return of illegal reside®SC (2006) 1010, 19.7.2006 pp. 16-34
Available at
"http://ec.europa.eu/justice_home/doc_centre/imatign/illegal/doc/sec_2006_1010_en.pdf

6 European Commission “Communication from the Cossion to the Council, the
European Parliament, the European Economic andSmmnmittee and the Committee of

2



seek refugee and %57,8 percent of them was rejécted

There is a clear difference in discourse and polieyneworks concerning the two
aspects of the immigration policy at the Europeanobl level, namely integration of legally
resident TCNs into the societies and controllingnigration. Legally resident TCNs are not
presented as existential threats though illegaligremts and fake asylum seekers are. In the
same context, the integration of TCNs has becormaestibject of the overall economic and
social integration while controlling immigrationdinded in the realm of security policies,
border controls in particular. The cooperationhese two aspects of the immigration policies
resulted in expansion of rights for the legallyidest TCNs, while diminishing the rights of
illegal immigrants and the asylum seekers. In tustext, this study examines the policies
concerning the integration of TCNs and preventidnillegal immigration to explain the
negative correlation between the expanding riglitthiod country nationals as opposed to
diminishing rights of illegal immigrants and asylwsaekers during the course of European
integration.

There is a broad literature on the European imrtigrgpolicy. Soysal (1994) argues
that post-national membership is evolving in thedpe and people are granted rights on the
basis of personhood rather than nationhood which @ensequence diminish the importance
of the national citizenship. On the contrary, Fedam{2006) argues that the policies of the
European Union reinforce the nation-state poli@escitizenship and integration policies
rather than transcending them. One other veinetilropean immigration policy is based on
the securitization theory according to which theusiization is a process of transforming a
subject/policy issue into the realm of securityigieb through securitizing discourse which
declares the relevant issue an existential treatraderent object which has a legitimate claim
to survival like the state itself. The one of theminent scholars studying securitization of
European immigration policy, Jef Huysmans (200@2@006) in line with the securitization
theory focuses on how the immigration policy hasdmee a part of security policy in the
European Union, in other words how the Europeanigration policy is securitized. In this

context this study is situated on this vein of litexrature on the European immigration policy.

the Regions Third Annual Report on Migration antgkgnation” Brussels 11.9.2007,
COM(2007) 512 final p.3 Available at:
http://ec.europa.eu/justice_home/fsj/immigratiom&loom_2007_512_en.pdf

7 Eurostat yearbook 2008, Eurostat Statistical Bd@kfice for Official Publications of the
European Communities, 2008) pp. 72, 74 Availahle at
http://epp.eurostat.ec.europa.eu/portal/page? ¢=2€93,70381876,2693 70592044& dad=
portal& schema=PORTAL#YB2




| will examine the securitization of European imnaigon policy in two dimensions in line
with the two aspects of the immigration policy.

Securitization of immigration policies in Europasfly initiated in the individual
European states. The main international eventspimtided pretext for securitization were
the 1973 Oil Crisis and later the end of the Coldr\\Basically, following the 1973 oil crisis
immigrants were started to hold responsible foruhemploymeninter alia and after the end
of the Cold War the immigrants declared to be tbe fiothers” in defining “we” instead of
communism. Nevertheless, the national immigratiolicges of individual member states are
out of the scope of this study. | will focus on tBeropean Union level policies, discourses
and mainly on policy outcomes concerning the imatign policies. | will examine the
European Council presidency conclusions, commuoigsit published by the European
Commission, the conclusions of the Justice and Haffeers Council meetings as well as the
legislations adopted following these policy docutseMy main objective is to illustrate that
policies concerning the integration of the thirdustry nationals and the policies on
preventing illegal immigration despite seeminglyntadictory are integral parts. In this
context, | suggest that the extraordinary measimrggotecting borders -legitimized on the
grounds of criminalized illegal immigrants and asyl seekers- and the recognition of the
TCNs as equal members rather than vulnerable miteiothers” can not be sustained
simultaneously. The previous studies on the sezatibn of European immigration policy,
mostly focus on the discourses and policy thadasegned to prevent immigration and do not
investigate the connection between these two samedusly evolving policies at the EU
level. Therefore this study hopes to make a coumtiob to the literature on the securitization
of the European immigration policy by illustratitige link between the European common
policies on the integration of TCNs and controllingnmigration, preventing illegal
immigration.

This thesis is composed of five chapters includinig chapter as the introduction. The
second chapter provides an overview of the thamaletiiscussion on the securitization theory,
securitization of the immigration policy and setimdation of the European immigration
policy. Following the theoretical discussion basedthe existing literature, | will offer my
own framework for this study in the rest of the m®t chapter. In the third and the forth
chapters, | will examine the integration of therdhcountry nationals in the EU and the
common policies on illegal immigration and asyluroligies. The last chapter will be
conclusion where | will summarize and discuss ttannfindings of this study as well as the

main result.



CHAPTER 2

THEORETICAL DISCUSSIONS ON SECURITIZATION OF IMMIGR ATION
POLICY

End of the Cold War has transformed the study tarirational Relations. One of the greatest
structural transformations has been in securitgiey a sub-field of International Relations.
Indeed, major changes regarding the research agersigcurity studies preceded the end of
the Cold War. The exclusive focus of the securityi®s on the threats that are militaristic in
nature faded away since the communism startedstite eminent role as the dangerous other
in the world politics. Scholars like Ulman (1988jathews (1989), Lynn-Jones and Miller
(1995) adopted a wider concept of security thalcc@lso involve the non-military threats.
On the other hand, scholars like Walt (1991: 23fjects adopting wider definition of
security by arguing that such a broad interpretatib security, “undermines the intellectual
coherence and make it more difficult to devise soihs to problems” such as environment,
diseases, economic recessions. Lipschutz (199%)estgythat since these scholars who adopt
wider definition of security did not define whatcsety is and when a threat to security

occurs, they consider it as “self-evident” as iérih are objective threats that are defined as

such after the rational assessments done by thys&ngaThe concept security is adopted as a
self-referential practice by many scholars like WaeBuzan (1998). Rather than considering
security threats as granted, these scholars questioow a policy issue is transformed into a
security policy. Waever (1989) and Buzan (1998)l&xred this transformation process with
securitization theory as they named it. Securitiratas they define, is a process during which
a policy issue/subject is being transformed intseaurity issue by the securitizing actor
through a securitizing discourse which presentgtiey issue/subject as an existential threat
to the referent object that has a legitimate clairaurvival.

In this chapter | will first examine the currerttebries on securitization and the

securitization of immigration policy as a sub-fietisecuritization theories. Secondly, | will

8Lipschutz R.D. “On Security” i©n SecurityLipschutz D. R. (ed) (New York: Colombia
University Press, 1995) pp.5-6



examine the securitization of European immigratmslicy. Then, | will offer my own
framework on securitization, built upon the exigtitheories on securitization of immigration

policy, which I will be using in the following chigrs.
2.1. Securitization Theory

Buzan and Weaver (1998) adopt the term security ‘a&lf-referential practice”, rather than
taking security as a self-evident concept. AccaydmBuzan, Waever and also de Wilde, the

issue does not need to be an existential thrda#dome a security issue rather it is enough for

it to be presented as sucfihey termed this presentation process as “sezatitn” during
which a successful “speech act” labels an isssecarity issue — an existential threat-, which

was used to be handled under non-security poliegsarand thereby justifying the usage of

. 0
extraordinary measures as a means of self-de%ense.

Austin (1962), who had a major influence on Wasverorks, classifies “speech act”

. . . . . . 11 .
in three categories: locutionary act, illocutionat and perlocutionary act. Locutionary act
refers to an act of forming meaningful sentencdsleathe illocutionary act is the speech act

which for instance includes an advice, a warnirggjqeutionary act is the speech act which

have an effect on the audience like frightenllrﬁgnspired by Austin’s categorization, Waever

adopts the second category as the speech ace#us o securitization since he argues that
“by saying something, something is done”, Balza2§06), on the other hand, argues that
perlocutionary act explains the securitizationcpss better, because securitization is an

“inter-subjective” and two-way process betweengbeuritizing actor and the audience.

9Buzan, Waever, de Wildgecurity: A New Framework for Analyg$Boulder, CO: Lynne
Rienner, 1998) pp.23,24

10c.A.S.E.Collective “Critical Approaches to Secyiit Europe: A Network Manifesto”
Security Dialogué/ol. 37 (4) (2006) p.453 as well as KostakopoulotiThe 'Protective
Union": Change and Continuity in Migration Law ardlicy in Post-Amsterdam Europe”
Journal of Common Market Studigsl. 38 (3) (2000) p.506

11 Austin J.L.How to do Things with wordg®xford: Clarendon1962) p. 101 as cited in
Taureck R. “Securitisation Theory — The Story so Theoretical inheritance and what it
means to be a post-structural realist” (2006) P&gepresentation at théMannual CEEISA
convention Univertiy of Tartu 25-27 June 2006 6wl as Waever O. “Political Role of
Analyst & Ethics of Desecuritization” Seminar onki&rhedsteori 10 Maj 2007 Available at:
http://isis.ku.dk/kurser/blob.aspx?feltid=170139

12waever (2007)




Buzan, Waever and de Wilde (1998) remarked thatemery securitizing move is
successful and defined conditions that need to atenmlized for a successful securitizing
speech act. These conditions are classified asntbenal and external conditions. Internal
conditions refer to the linguistic features of gpeech act in other words demand of moving
an issue from the realm of normal day-to-day potgecurity policy internal to the speech
act of following claim of an existential threat. tExnal conditions refer to particular persons

and circumstances i.e., contextual and social ¢tiemdi should be appropriate for the speech
1 . L
act to be performecf.The latter addresses the relation between the isemg actor and the

14
audience, and the feature of the issue that isgbpiasented as a threatin this context,
acceptance of the authority of the speaker by titheace increases the likelihood of the

audience accepting the claims and the featurelseofad-called threats that either facilitate or

. . . 15 . .- . .
impede securitization. An issue can only be securitized if and when tdience accepts the

issue as such thus without an acceptance one daiiatlhabout a securitization move not a

e 16 . .
successful securitization.Main consequence of the acceptance by the audientet it
makes the audience tolerate the violation of tiesrthat would otherwise have to be obeyed

since when an issue is presented as an existémigt any extreme measure to prevent it is

then justified:”

The actors in this process, as adduced by WaBuegn and de Wilde (1998), are the
referent objects, securitizing actors and the fonel actors. Referent object of a speech act,
should have a legitimate claim to survival like Htate itself. Securitizing actors are the ones
who perform the speech act by claiming that a seleweferent object is existentially
threatened. These actors can be the political isatb@ireaucracies, governments, lobbyists

and pressure groups who generally claim that thergg of the state, nation and civilization

is being threateneé.Though there are many securitizing actors, steathe dominant actor
due to its all along role to protect its inhabitantith the strongest institutional structure

13Buzan, Waever, de Wilde p. 25
14|bid p.33

15 Ibid

16 1bid p.25

17 stritzel, H. “Towards a Theory of Securitizati@®@openhagen and BeyonBuropean
Journal of International Relationd 3 (3) (2007) p. 361

18Buzan, Waever, de Wilde p.40



designed to do so and thereby having the poweefnel securityl.9 Lastly, the functional

actor is the actor that has a power to influeneedecisions taken regarding security poﬁ%y.
To sum up, as argued by Stritzel (2007) Copenh&gdiol's securitization theory rests

on two central concepts: 1. a trilogy of the spescih the securitizing actor and the audience;

ey s .. . e 21 .
2. on facilitating conditions that influence theceess of a securitizing moveThough their

focus on the external conditions of successful Ezation reminds one a constructivist

. 22
approach they call themselves as the “post-straktaalist”.
2.1.1. Securitization of Immigration Policy

Buzan and Waever (1993) associated the securitizatf immigration policy with the
societal sector definition of which was modifiedtheir collective work. They argued that
societal security is different from the other sestoecause in the other four sectors (political,

economic, environmental and military) the referebject is the state, on the other hand the
. . . . 23 . . .
referent object of societal security is the socigtglf. In other words, society is a distinct

. 24
referent object than the state.
The threats to society are the ones that put Wed' identity into jeopardy, which,
consequently, makes it difficult to give any objeetdefinition of a threat to societal security,

thereby giving the securitizing actor high levelnshneuverability to securitize an issue from

. . 25 . . . .
a wide range of issues.This is also because the identities are not stedilger dynamic

therefore the threat conception depends on the pienied since societal identities can adjust

19bid pp. 31;37
20|pid p. 36
21 Stritzel p.358

22 For broader discussion on the meaning of the tmen; Taureck R. “Securitisation Theory
— The Story so far: Theoretical inheritance andtitraeans to be a post-structural realist”

(2006) Paper for presentation at tth@ @nnual CEEISA convention University of Tartu 25-27
June 2006 p.6

23\Waever O. “Societal Security: the concept” in Were®., Buzan B. Kelstrup M. and
Lemaitre P. (edsldentity, Migration and the New Security Agend&imope (London:
Pinter Publishers Ltd, 1993) pp25-26.

24 bid p. 27
25 |bid pp. 27;41



6 . .
to some changes but not to some otﬁerEor instance, as argued by Heisler and Layton-

Henry (1993), over the decades specifically in Ehgopean countries the welfare state

internalized into the national identlztzl.

Bigo (2002), similar to Buzan and Waever, argimes tonstruction of immigration as
a threat is based on the conception of the statineagontainer for the polity whereupon
national identity is justified by the existencetloé state -as the only possible political order to

ensure peace and security- with the territorialitnof its orders by demarcation of

boundaries which is an indispensable practice her definition of identityz.8 From this

perspective, migration is seen as a problem bedagballenges the premises of both polity

. . . . 29
and the state and thereby challenging the exisigmiwer relations.

The way Weaver and Buzan define identity of a etgciwas criticized by

30 . . . . . .
McSweeney. He argues that identity is a “storytelling” and ‘@ctive” process which can

only be comprehended as a process or an act riditheras an object or a “thing” that is

. 31 . e . . . . .

fixed. Accordingly, he criticized them for taking socieidentity as an “unproblematic,
. . 32 . . . .

objective fact”. To McSweenly, they should analyze the implicatioh€onstruction of an

identity formation proces3s3. In their response to McSweeney, Buzan and Waev@97(1
stated that the approach that they have adoptedrescgrasping an identity as a label which
can be securitized. Though they do accept thasabeety is not a stable unit, it is “thingish”

26 |bid p.42

27 Heisler M., and Layton-Henry Z. “Migration ancettinks between social and societal
security” Waever O., Buzan B. Kelstrup M. and LetmeaP. (eds.) ihdentity, Migration and
the New Security Agenda in Euroeondon: Pinter Publishers Ltd, 1993) p.149

28Bigo D., “Security and Immigration: Toward a @ite of the Governmentality of
Unease”Alternatives, Special Issues Vol. 27 (2002) p.65 as well auriino A. “Between
Unity and Plurality: The Politicization and Secindtion of the Discourse of Immigration in
Europe”’New Political Scienc®ol. 26 (1) (2004) p.27

29 bid p. 67

30McSweeney B. “Durkheim and the Copenhagen Scho@sponse to Buzan and Waever”
Review of International Studi&®ol. 24 (1998) pp.137-140

31|bid p.138
32 pid
33|bid



- . . 4. :
enough to mobilize security policy to defené iwvithin the context of their argument, for the
threat perception to arise, national identity sddwdve been constructed accordingly.

In a similar way, Lipschuts argues that “concelptations of security are to be found

in discourses of securlty”r’. To him, these discourses are not the products gctbe

assessments of threat but rather they are “theuptef historical structures and processes,
of struggle for power within the state, of conlidietween the societal groupings that inhabit
states and the interests that besiege th€nhikewise, according to Bounfino, one discourse
type is chosen over another so as to preservextsting power relations within the society.
These suggest that the prevailing ideology brimgthfa particular type of discourse that will

first lead to the construction and then inevitatdythe reproduction of the existing power

: : . . . . .38 .
relations in the society and in this case the oslvéen citizens and immigrants.This

argument was also raised by Ole Waever to whonspleech act to securitize performed by

. . . . . . .39
the elites to reproduce the hierarchical condititwas characterize security practices.

Bigo (2002) argues that security professionals ehav crucial position in the
securitization process. According to Bigo, focusomdy on the role of political discourse in

the securitization process is to underestimatadheof the “bureaucratic professionalization

40 - . . -
of the management of the uneaseThereby, he argues that “securitization of imntigra
emerges from the correlation between some sucdesgsfiech acts of political leaders, the
mobilization they create for and against some gsoapd the specific field of security

professionals” who can claim to know things tha¢ amknown by others through the

. - . o . . a1
“authority of the statistics” by the virtue of theiosition and the required professionalism.

34Buzan B., Waever O., “Slippery? contradictory?iSlagically untenable? The
Copenhagen School Replig&view of International Studi&®l. 23 (1997) p.244 p.243

35Lipschutz R.D. (1995) p.8
36 |bid

37Buonfino p.26

38 bid p.25

39\Waever O. “Securitization and Desecuritization’Lipschutz D. R. (edOn Security
(New York: Colombia University Press, 1995) pp.®4as well as Lipschuts p.10

40Bigo (2002) p.74

41 bid pp. 65-66 as well as Bigo D. “Globalized in-seturihe Field and the Ban-opticon”
in “Translation, Philosophy and Colonial Differefi&@olomon J and Sakai N (eds.) No.4
(2005) p.2
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Thus, their power to securitize is grounded onrte&ictural position which is the foremost

reason by the audience to accept their cléllszurthermore, these agencies, security
professionals aim to expand their influence by of exporting their technologies and
practices into other policy areas. As argued by &aj (2008: 75) the surveillance and control
technologies are by their “very nature or by itsyvRinctioning, transforms the entity (i.e.
subject of object) it process into a threat”. Tleiads us to the fact that development of the
surveillance and the control technologies, whosehieacts are security professionals,

accelerated or even lead to securitization of innatign not thevice versa
2.1.2. Securitization of European Immigration Polig

As the integration process deepens, the EU hasnbiegadopt more restrictive immigration
and asylum policies as a result of the ongoing réezation process. Consequently the
question of how the immigration, asylum and refymsicies have been interpreted as a
security issue during the European integration gsecis answered in different ways by
different scholars.

First of, Huysmans (2006), argues that securitmabf immigration policies in the
European Union cannot be reduced to political ganbn of migration as a threat to societal
security as the cultural self-definition of the pEpin the member states. Instead he asserts
that, the path of construction of immigrants, asylaeekers and refugees into sources of
societal fear, is a multidimensional process inclthimmigration and asylum are connected to
important political debates covering three themagernal security, cultural identity and
welfare which facilitates the creation of migratiag destabilizing or dangerous challenge to

west European societié%FirstIy, the formation of the internal market deghincentives to
cooperate in the security issues particularly ordéocontrol and surveillance measures. The
basis of legitimization of such an articulation vilas so-called gap raised due the abolition of
internal border. As a consequence, member stagestty close this gap, in parallel to neo-
functionalist understanding of spillover, by theesgthening of the external borders based on

the assumption that the illegal movement of goads$ @ersons happens at border due to the

42 |bid pp. 73-74

43 Huysmans J. “European Integration and Societ#darity” inThe Politics of Insecurity :
Fear, Migration and Asylum in the E(l_ondon and Network: Routledge, 2006) pp.63-114
also see Huysmans J. “The European Union and th@iSzation of Migration”Journal of
Common Market Studiaégol. 38 (5) (2000) pp.751-777
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. C . . . 44
security deficit in line with the interests of timeember states. However, as argued by

Norman, spill-over of one policy area to anothemra# be taken as a neutral description of

. 45 .
the process of European integratiorLikewise, Huysmans argues that the link between th
increasing freedom and the necessity to increaseribe measures is socially constructed

through successful speech act which is a consequehtechnique of government' which

defined freedom and security as competing and cemghtary concepflg. Therefore the

nature of the spill-over can only be understoodabglyzing the embedded political speech
acts. This view is also shared by Boer who arghas“internal security-gap” discourse even
without knowledge on the effectiveness of the pborder controls, leads to a misperception

that illegal immigration and transnational crime arew and reinforced by the abolition of

. 47 . . . R
internal border controls.  Furthermore, the internal security-gap discounséh

institutionalization of police and customs co-opieraarticulated the issues of border control,

. . . . . 48
terrorism, international crime and migration toleather.

Secondly, to Huysmans, the cultural identity theoowers the homogeneity of the

nation states in particular and the protection oésWrn civilization in generg?. In this

context, formation of the European Identity in ars™ versus “them” manner have rendered
the securitization of immigration policy possibBigo (2002) made an important remark
concerning the otherness of the immigrants thatranig' social construction is often the
adverse of what the citizen of a state is. Theeefohen the security services of EU states

began to work together -like common databasesi$a-each country started to sell its fear to

44 pid p.69-72; Huysmans J. “A Foucautian view on spiler: freedom and security in the
EU” Journal of International Relations and Developm¥nt.7 (2004) pp.296;300 also see
Bigo D. “Frontiers and Security in European Unidrhe lllusion of Migration Control” in
Anderson M. and Bort E. (eds he Frontiers of Europ@/NVashington DC.: Pinter 1998) p.
149

45Norman L. “Asylum and Immigration in an Area aeedom, Security and Justice. EU
policy and the Logic of Securitization” (2008) Alable at:_http://www.diva-
portal.org/diva/getDocument?urn_nbn_se sh_divai886ulltext.pdf

46 Huysmans (2004) p.295

47 den Boer M. “ Moving between Bogus and Bona Fitee Policing of Inclusion and
Exclusion in Europe” in Miles R. and Thranhardtdds. Migration and European
Integration the Dynamics of Inclusion and Exclusiiondon: Pinter, 1995) p.97

48 Huysmans (2000) p.760
49Huysmans (2006) pp.72,77
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the other countries thereby creating a wider sapdsifinitionéo

Thirdly, due to the scare sources, the immigrastisted to be seen as having no
legitimate right to claim economic and social rgghAs argued by Huysmans, the supporters
of such a view are then transformed the problemshén welfare state in to the fear of

immigrants and asylum-seekers. Therefore theirtexi® was then defined as threat to the

. . 51
continuation of the welfare state.

Nonetheless, as remarked by Huysmans, immigraisgium and refugee issues do not

need to be defined as an existential threat bif itsbe securitizeé? Their securitization may

progress by being included in wider policy develemts that interconnect a range of policy
issues. Huysmans argues that speaking or writingitadn issue in security language has an
“integrative capacity” which enables connectinglased issues such as asylum, migration,

terrorism, Islamic fundamentalism, drugs and theogean internal market into a meaningful

53 . . . . . . .
whole.  From this point of view even without a substangiahlysis, the asylum system is
illustrated as if terrorists are abusing it. Instikbntext, the restrictive asylum policies aim to

prevent the terrorists to mobilize freely withinetlUnion not to deprive the “real” asylum

seekers from their right to seek reflfSeDiscourses on terrorism brought in another
dimension to the securitization process and magliasseekers and immigrants who are in

search for a better life in Europe have startebetdabeled as potential terrorists who pose an
existential threat to the state and society.

European studies, mainly focus on the key deve@min the European Union such
as the introduction of Justice and Home Affairgapiln the Maastricht Treaty, incorporation
of Schengen agreements in duEguis communautairafter the treaty of Amsterdam Treaty.
From this point of view, the security framing ofgration and asylum took place long before
these events and the measures taken were alreadgnguated before the 9/11 terrorist
attacks. Therefore the changing discourses, neakent policy decisions and introduced

legislation did not seem to change the way of frgmigration and asylum contexts in the

50 Bigo (2002) p.71
51Huysmans (2006) p.79

52Huysmans “Defining Social Constructivism in Setu8tudies: The Normative Dilemma
of Writing Security”Alternatives Special Issue Vol. 27 (2002) pp.41, 44

S3|bid

54 |bid p.63
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European Uniorgi!.S Nevertheless, these two approaches are not coctvedin the sense that
terrorism is not a new threat that evolved instaatter the 9/11 terrorist attacks on United
States of America. Terrorism has long been in genda of the member states.

Another path of explanation was adopted by Bounfwho rather than analyzing the

political debates in the EU level, focuses on tlkasons behind the repetition of the

e : o - 56
securitization of national immigration policies timle EU level. He asserts that due to the
requirements of formation of an identity, demammatof borders and legitimacy in the EU

level like in the member state level the discoutbes preserves the existing power relations

were inevitably adopted in the EU level though vatime minor differencess7.The refection

of member states discourses on the EU level migiitlve interpreted as an endeavor to gain
legitimacy -as a way of illustrating that their cemns are taken into consideration in the EU
level- at the expense of imitating the politicstbie “protective stateg”s.3 Secondly, to him, this
repetition was eventuated due to the nature of déeision making mechanism which

generally requires unanimity voting in immigrati@and asylum policies and sometimes

- . 5 ,
brought away the co-decision procedure in the %Ukewse, Kostakopoluo asserts that
without an active intervention of the European Cassion and the European Court of

Justice, the member states feel free to adopticestr approach to migration in the EU

60 . . . . L . . g
level. Guiraudon, remarks that security agencies aims paaaximization and avoiding
parliamentary scrutiny and judicial accountabilithey chose the European level as the most
appropriate arena whereupon they escape from thareenent of public legitimization. He
conceptualized the process of preferring EuropeaelIto national level as the “venue

. 61
shopping”.
Overall, despite the variety of the explanatioms tbe securitization of European

immigration policy these approaches are not nedgssanflicting with one another; indeed

S5Huysmans (2006) p.63

56 Bounfino (2004) p.23

57 |bid p.45

S8|bid p.47

S91bid p.46

60K ostakopoluo T. (2000) pp.504-505

61 Guiraudon J. “European Integration and Migratiofidy: Vertical Policy Making as
Venue Shopping™Journal of Common Market Studigsl. 38 (2) (2000) pp. 257-261
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they are complementary and provide an insight théoprocess as a whole. Therefore, | also

will apply these tools to explain European seczatibn process.
2.2. Integration of Third Country Nationals and Cortrolling Immigration

Different then the literature on securitizationcoimmon European immigration policy, | will
scrutinize the securitization of European immigmatpolicy in two dimensions in line with
the two aspects of the immigration policy. Thespeats are controlling -preventing illegal

immigration- and integration of the third countrgtionals into the societies that they are

living in.” I believe that this framework would illustrate tmterdependent nature of these
two aspects which are seemingly contradictory.

Integration of third country nationals is in thealm of normal politics like economic
and social integration while controlling immigratidias become a part of security policies,
border controls in particular. Immigrants once theg given permission to reside have ceased
to be the subject of security policies unless thelate their terms of residence which would
automatically make their statutes illegal.

Orcalli argues that the securitization of immigrat policy makes the inclusion of

immigrants more difficul'?.3 Basically, this scholar argue that the securitiratprocess
hampers the integration of the third country natlen On the other hand, though policies
concerning the integration of third country natilenand the controlling immigration seem to
be contradictory, they are not detached but theyrateed interdependent in nature. Once the
immigrants accepted by a member state, they arelastified as the dangerous others in the
EU level but they do not become the equal membetsearelevant society either. Their rights
are increasingly recognized in the EU level thotigty are nearly always inferior to that of
the citizens and they continue to be defined a<tiiwrally others. As Stritzel (2007) argues
that securitization is related to the broader disiwe contexts which is the otherness of the
immigrants in this case. Likewise, Huysmans (2008L) argues that “supporting the political
construction of migration as a security issue irgpgion and is embedded in the politics of
belonging in Western Europe”. In this sense, Igasg that, it is the integration policies that

make the societal identity “thingish” enough to the referent object of the securitization

62 Apap and Carrera “Towards a Proactive ImmigraReticy for the EU?CEPS Working
DocumentNo0.198 (2003) p.1

630rcalli G. “Constitutional choice and European iigration policy” Constitutional
Political Economyol. 18 (1) (2007) p14
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policies. In this context, formation of the Europddentity in an “us” versus “them” manner
has rendered the securitization of immigration gopossible. Though Soysal (1994) argues
that “limit of nationness or of national citizenghbecome inventively irrelevant” and post-
national membership is evolving, given the pensgthierarchy between the TCNs and
European citizens, the nationhood seems to contmie relevant within the framework of
the securitization process. Therefore, securittrmafrocess does not only account for the
increasing border controls and decreasing asylupompnities but also could explain the
expanding rights of the TCNs who are long termdesis given the context of the rights. In
this context, the securitization of immigration ipglis rendered possible not only with the
discourses and policies concerning entry of immmtgdut also with the policies adapted as
regards to resident migrants. | suggest that iategr policy is a part of the securitization
process since it is the immigrants otherness thatskecuritizing actor and securitization

discourse gains its’ power and it is the discoursg preserves the existing power relations

within the societ)?.4

Constructed otherness of the third country nat®oria the EU should not be
interpreted simply as the negative or unexpectéetiedf the securitization process. In other
words integration of third country nationals is @msta distinct process than securitization just
because the integration policies are not extraargiin nature and are not encapsulated in
security issues because it is this European igefdarimation that makes the securitization

possible. In other words securitization of Europgamigration policies is the implication of

. . . . . 65 .
the first the national and second European idefditsnation processes.The implemented

vulnerability model which treats TCNs living in tiidJ as the vulnerable group rather than

recognizing them as the equal members of the souiethe EU?6 goes in parallel to the
ongoing securitization process. In this sense,atiarr of the securitization process only
through the policies and discourses concerning rdsdriction of the entries would be
incomplete. It should include the policies concegnithe integration of third country

nationals.

64 Waever O. “Securitization and Desecuritizatian’Lipschutz D. R. (ed)On Security
(New York: Colombia University Press, 1995) pp.®4as well as Lipschuts p.10

65 McSweenly, B. “Durkheim and the Copenhagen Schmoésponse to Buzan and Waever”
Review of International Studi&&l. 24 (1998) p.137-140

66 Kostakopoulou T. “Long-term Resident Third-counitgtionals in the European Union:
Normative Expectations and Institutional Openindstrnal of Ethnic and Migration Studies
.28 (3) (2002) p.446
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CHAPTER 3

INTEGRATION OF THIRD COUNTRY NATIONALS

3.1. Introduction

Rights of third country nationals (TCNs) have bgesdually expanding since the Amsterdam
Treaty. Though Maastricht Treaty was an initiapstetheir recognition, prior to the adoption
of the Amsterdam Treaty, only certain categoriesT@MINS' rights were covered by the

Community law. These groups of TCNs were memberghef family of a Community
7
nationa? , hationals of third countries that have had am@ason or cooperation agreement

with the European Commun?t%/and lastly the TCNs as the workers of a companwlose

behalf they carry out services in another membatiesOther than these privileged groups,

TCN's rights were not under the competence of ttxlamﬁunityfsg Rather than the rights of
these privileged groups, the rights of “unprivild@ CNs, who are already residents in the
EU, is the focus of this chapter.

Since the Amsterdam Treaty, relevant TCNs righes'leeing increasingly recognized
and secured in the European Community (EC). TCNe mave direct rights rather than only
derivative ones. They are no longer neither inlgsibor completely excluded from the
European integration process. On the contrary thedgration into the society has become an

issue in the EU level. As argued by Geddes (20€8, patterns of exclusion in the

67 European Council of Ministers “Regulation of theuBcil of 15 October 1968 on freedom
of movement for workers within the Community” Il &kkers' familiefficial Journal

(EEC) No 1612/68, 19/10/1968, P. 0002 - 0012 katée at:_http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:88®1612:EN:HTML

68Geddes A.Immigration and European Integration towards FogseEurope?
(Manchester: Manchester University Press, 200(51pp4

69 Groenendijk K., Guild E. Barzilay Rhe Legal Status of Third Country Nationals Who
are Long-Term Residents in a Member State of thed&an Union(Nijmegen: University of
Mijmegen Center for Migration Law, 2000) p.5 adives Apap J. and Carrera S. “Towards a
Proactive Immigration Policy for the EWCEPS Working Documeio.198 (2003) p.2
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immigration policy are not uniform and therefore term “Fortress Europe”, which connotes
to “the tight border controls and internal exclusibased on the social marginalization of

’Q, does not depict the whole picture in immignatfmolicies. What

. . 7
immigrant newcomers
can be observed from the general path of poligehe repositioning of TCNs’ integration,
outside the framework of general immigration poliepd more of part of European

integration process, free movement of workers artiddascrimination measures in particular

which are less controversial core policy argasm this context, the gradual inclusion of the
TCNs into theacquis communiautrean be explained by this reframing in the intdgrat
policies towards TCNs rather than the discoursetheruniversal personhood as argued by
Soysal (1998).

Nevertheless, despite such gradual expansion, TiigjHts have not been equalized
with those of the European citizens rights. As aseguence TCNs still constitute the largest

share of the marginalized groups. Though Soysalemrghat “limit of nationness or of

national citizenship become inventively irrelevantthe gap between the TCNs and the
European citizens as regards to the rights clabuistrates the relevance of the nationhood.
For instance, the acquisition of European citizenss bound to the acquisition of a
nationality of one of the member states and soreeifp rights, like the right to vote in the
EP, were only reserved for the European citizemstha voting in the national elections are
the sole right of the nationals of the relevant rhemstates. The distinction between these
two groups, the power structures and the hierahatwe not been and also can not be altered
but rather can only be reproduced through the imphged “vulnerability model” which

treated TCNs as the vulnerable group rather thengrézing them as the equal members of

the society7.3

The expansion in the rights of TCNs at the EC/EWelehas occurred as a
consequence of the repositioning of TCNs' integratilt rather renders them “vulnerable
others”. Under the following subheadings, | will garough adopted integration policies

within the framework of European integration.

70Geddes A. “International Migration and State Seigarty in an Integrating Europe”
International MigrationVol.39 (6) (2001) p.34

71Lavanex S. “Towards the Constitutionalization diAs' Rights in The European Union?”
Journal of European Public Policyol.13 (8) (2006) p.1289

7230ysal, p.162
73Kostakopoulou T. (2002) p.446
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3.2. European Citizens and “Others”: Maastricht Treaty

The Maastricht Treaty, signed in 1992, has estadtishe European Union as a three pillared
structure third one of which is the Justice and dohffairs (JHA) (later renamed as Police
and Judicial Cooperation in Criminal Matters). Tiadicy areas concerning TCNs (conditions
of entry and residence in the territory of the membtates, family reunion, access to
employment and the combating of unauthorized imatign) have been transformed to this
pillar which is intergovernmental in design. Despithe remaining intergovernmental
structure of the policy coordination, migrationuss were moved closer to the European

institutions and the immigration was defined as‘iasue of common interest’ though not

issue of “common policy’7’.4 Though no binding decision has been adopted comgethe
rights of TCNs who are long term residents, Europ@dizenship was adopted as opposed to
the Resolution on the status of the TCNSs.

3.2.1. European Citizenship

In the Intergovernmental Conference on Politicalddn1990, the debate on citizenship was
initiated principally by a letter from Spanish ParMinister Felipe Gonzale725.In the letter,
the main condition to become a European Citizen pvaposed as to have the nationality of
one of the member stat7eﬁsThe Maastricht Treaty, in parallel with the Spanmoposal,
introduced European citizenship and the Europedingds were then defined as the “every
person holding the nationality of a member st;%eEuropean Citizenship in design does not

replace but complement the national citizenshighis context, European Citizens' don't have

74bid p.444 , as well as Geddes A. “International Migraand State Sovereignty in an
Integration Europelnternational Migration.39 (6) (2001) p.25

7SWiener A. (1997) “Making Sense of the New GeogsaphCitizenship: Fragmented
Citizenship in the European Uniomheory and Societyol. 26 (1997) p.545

76 Martiniello M. “ Citizenship in the European Unibim Aleinikoff T. A. and Klusmeyer
D. B. (eds.yrom Migrants to Citizens; Membership in a Changigrld, (Washington:
Carnegie Endowment for International Peace, 200854

77“Treaty on the European Union together with theptete text on Treaty Establishing the
European Community”, Part Two: Citizenship of theidh, Article 8Official JournalC224
31/8/1992, Available at: http://eur-

lex.europa.eu/en/treaties/dat/11992E/tif/JOC_1992 21 EN_0001.pdf
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uniform rights but rather they enjoy a first cirdenationality rights within a member states
and a second circle of new rights enjoyed in anyrider State of the E@.The second circle

of rights constitutes simply the existing EU acqars the rights of community natlonaf)s.

Maastricht Treaty introduced the electoral rightfoaal and European Parliament -but not at
. . ., 80 . . .
the national elections of the place of residencand the right to diplomatic and consular

. . 81
protection when traveling abroad.

Initiation of the EU citizenship as an exclusivatge for the nationals of member

states created an additional distinction betweerElt citizens and TCNs who are long term

residentsf;.2 Formation of EU Citizenship has resulted in thegation of long-term resident
nationals of third countries to the periphery & #merging European society, despite the fact

that they contribute to the societies by paying$aand thereby enabling the maintenance of

. . 83
the social security systems.

Furthermore, as a direct consequence of condigpacquisition of EU citizenship on

78 Editorial “Dynamics of European and National atiship: Inclusive or Exclusive?”
European Constitutional Law Revievol. 3 (1-4) (2007) p.1

79Guild, E. “The legal framework of citizenship &t European Union”, In D. Cesarani &
M. Fulbrook (eds.)Citizenship, nationality and migration in Eurofleondon: Routledge
,1996) p.31

80 Kostakopoulou D. “European Union Citizenship: Wigtthe Future”European Law
Journd, Vol. 13 (5) (2007) p.625 as well as Besson Sl dtzinger A. “Toward European
Citizenship”Journal of Social Philosophyol. 39 (2) (2008) p.579

81 “Treaty on the European Union together with thmplete text on Treaty Establishing the
European Community”, Part Two: Citizenship of The@ean Union Article 8b, Article 8c
Article 8d Official Journal C224 31/8/1992 Availatat:http://eur-
lex.europa.eu/en/treaties/dat/11992E/tif/fJOC_1992 21 EN_0001.pdf

82 Guiraudon, V. “Third country nationals and Eurapéaw: obstacles to rights’ expansion”
Journal of Ethnic and Migration Studi&ol. 24 (1998) p. 657.as well as Becker M.
“Managing Diversity in the European Union: InclusiZuropean Citizenship and Third-
Country Nationals'Yale Human Rights and Development Law JourffaNo. 132 (2007)
p.138

83Kostakopoulu T. (2002) p.444, Kofman, E. ‘Citisbip for some but not for others:
spaces of citizenship in contemporary Europeljtical Geography14.2 (1995); Hansen, R.
“A European citizenship or a Europe of citizens®d loountry nationals in the EUJournal

of Ethnic and Migration Studie¥ol. 24 (4) (1998) pp.751-68; Martiniello, MEuropean
citizenship, European identity and migrants: towgdiee post-national state?’, in Miles,
Robert and Dietrich Thranhardt (edsligration and European Integration: The Dynamics of
Inclusion and Exclusigr(London: Pinter, 1995)
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the acquisition of national citizenship of a membtate, member states remain the only

authorities to decide who can become a Europeadrewcitvia their naturalization policies
L 8 : : .
which is yet not harmonlzeé. Consequently, TCNs, even if legally resident ire th

. . : . . 85 _ .
Community for a long time, had no chance of dige@ktquiring EU citizenship. This
difference between the naturalization policies ltssin unequal access to EU citizenship

since some member states might have easier prasedad requirements though some other

might subject the TCNs to harsh teshn this context, it is argued that as long as theniier

States continue to be the gatekeepers of accddd ttizenship by holding the sole right to
regulate acquisition and loss of EU citizenshigytltan even undermine EC policies with
regard to the integration of immigrants by settstgct standards for naturalization and

thereby enhancing the differences between the legaition of TCNs and their own

. 87
nationals.
The central difference between the TCNs and thef&an citizens is the political
rights. Though TCNs are given right to vote in kbeal elections by individual member states

like Republic of Ireland, Netherlands, Estonia, Hary, Lithuania, Slovakia Slovenia

. 88 . . . . . .
Belgium and Luxembourg, there is yet no binding EC legislation on the sabjmatter.
Third country nationals pay taxes and contributthtosocial security systems of the member
states in the same way as member states natiddalertheless in return, the only rights that

can be enjoyed both by the TCNs and EU citizengsteeright of petition to the European

. . 89 : .
Parliament and right to appeal to European Ombudsnighe problem is that these rights are
not substantive but rather procedural in the sémstethey allow third country nationals only

to seek protection and promotion of their substantights, they don’t have a right to vote in

84 Kostakapouluo D. (2006) p. 626 as well as AtikEad. “Citizenship or Denizenship: The
Treatment of Third Country Nationals in the Eurapémion” Sussex European Institute
Working PapeiNo 85 (2006) p.13-14

85Apap J. “The Development of European Citizensimigh &'s Relevance to the Integration
of RefugeesCEPS Working Documeiio.180 (2002) p. 7

86 Kostakopouluo T. (2002) p.444

87 Perchinig B., “Union Citizenship and the Statugbird Country NationalsElIF Working
Paper Serie®Vorking Paper No12 (2005) p.5

88 Baubock R. “Expansive Citizenship — Voting beydidritory and MembershipPolitical
Science and Politi¢s/ol. 38 (4) (2005) p.685

89 Kostakopoulou T. “ “Integrating” Non-EU Migrants the European Union: Ambivalent
Legacies and Mutating Paradign@bdlumbia Journal of European Lavol. 8 (2002b) p.181

21



EU parliamentary elections that they can't be & pathe decision making process despite

. .90 . . . "
having affected by those decisionsGiven that the elections are the main tools ohlggthe
politicians to be responsive to the demands of tbemstituencies, TCNs rights are hardly a

matter of concern in the national level.
3.2.2. Council Resolution on the Status of Third Qantry Nationals

Resolution adopted in 1996 on the basis of Article (3) (b) of the Maastricht Treaty, where
it is stated that the “conditions of residence hyionals of third countries on the territory of

Member States are regarded as a matter of comnenesti’, recognizes the need to facilitate

the integration of TCNs into the host socigeltjDespite the non-binding nature of it, the rights
granted in the Resolution were very limited. Nelelgss, it was the first step concerning
evolution of the TCNs rights in the EU/EEquis

Under the provisions of the resolution, only afteinterrupted ten years of residence,
TCNs could be recognized as long-term residentterAén years, TCNs residence permit can
be renewed for another ten years, they could beteplaan unlimited one or they could be
rejected on basis of public policy or public segugonsiderations. Though the long-term
resident TCNs would enjoy unlimited travel in tieeritory of that member state and the same
rights as nationals of the host state with regavdworking conditions, trade union
membership, housing, social security, emergencittheare and compulsory schooling, they
could not enjoy free movement rights in the EU amould have no protection against
discrimination as regards access to employmentyamgnt of the same social and tax

advantages as national workers, and access tongyaim vocational schools and retraining

92
centers.

To sum up, despite the expanding rights of memtades nationals who are European
citizens, the TCNs', who are excluded from therddin of European citizens, rights were

only be started to be included into the EU law tigho non-binding legislation.

90 Atikcan pp.20-21 as well as Besson S. and UtziAg¢2008) p.580

91 European Council of Ministers “Council Resolutiaid March 1996 on the status of third-
country nationals residing on long-term basis mtetrritory of the member states 96/C
80/02” Official Journal C080 18/03/1996 P. 0002008 Available at:http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:96%0318(02):EN:HTML

921bid 111 (2), 111 (2), IV (1), VI, V(2) as well as Kaskopoulou (2002a) T. p.448
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3.3. Fair Treatment of TCNs in an Area of Freedom &curity and Justice: Amsterdam

Treaty and the Tampere Presidency Conclusions

Amsterdam Treaty, signed in 1996, transformed timeesof the policy areas covered under
the third-pillar issues visas, asylum, immigratiand other policies related to the free
movement of persons to the community pillar to middeedecision-making more efficient and
ensure the implementation of the adopted polidiesce, development of a comprehensive,

legally binding EC framework concerning the riglafs long-term resident TCNs became

possibleg.3 Despite the communitarization of the relevant golareas, the decision making
process remained largely different than the comigumethod, the Commission's and the
European Parliaments' powers were significantly itda'd194 Nevertheless, European
Community with the Amsterdam Treaty, was grantesl power to adopt measures -within
five yearsg-)5 inter alia on the conditions of entry and residefar TCNS%, the rights and
conditions under which TCNs, who are legally restde a Member State, may reside in
other Member Statgs and the conditions of employment for TCNs legakgident in the
Community territory%.99

Though the Commission, before the adoption of tines#kerdam Treaty, drawing on
the Article 21 of the 1990 Schengen Implementingqivemtion proposed a directive

concerning the free circulation right of TCNs whe éawfully present in the territory of one

. . 10
member states for short stays not exceeding tmeaths, it was not adoptecP.

93 Apap and Carrera (2003) p.1 as well as Perchi(@0g5) p.8
94 Geddes (2001) p.22

95K ostakopoulou T. p.449 as well as Guild E. ande®@emlijk K. “Converging Criteria:
Creating an Area of Security of Residence for Eal®phird Country National€€uropean
Journal of Migration and Law/ol. 3 (2001) p.38

96 “Treaty of Amsterdam amending the Treaty on EaespUnion, the Treaties
Establishing the European Communities and Relatdd’Article 63 (3)(a) Official Journal
C340 Vol. 35 10/11/1997. Available at: http://eur-
lex.europa.eu/en/treaties/dat/11997E/htm/11997 BAMH7 3010078

97bid Article 63(4)
98|bid Article 137(3)
99bid Article 63(4) , Hansen R. (1998) p.6, Guild and&redijk (2001) p.38

100K ostakopoulou T. (2002a) pp. 447-448
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Nevertheless, with the Amsterdam Treaty, the proms of the Schengen Agreement

regarding the circulation of TCNs within the Schengerritory for short-term stays not

. . . 101 .
exceeding three months have been incorporatecetglttacquis  Thereby the Council was

obliged to adopt measures setting out the conditiovder which nationals of third countries

. . 102 - .
shall have the right of intra-EU movement for stetalys. This instance illustrates the effect

of Amsterdam Treaty in the evolution of TCNs riglmsthe ECacquis Furthermore, by
introducing a new Article” into the TEC, the Treaty of Amsterdam has extenthedEC

. . . . . . .104 .
competence to the field of non-discrimination basedrace’ and ethnic origin. This was a

crucial step since the relevant article constituies first individually enforceable right

applying to TCN included in the TElcqf

Following the adoption of the Amsterdam Treaty,tle Tampere summit, held in
October 1999, the need for approximation of the imEmstates legislation concerning TCNs.
Importance of the Tampere summit emanates fromfdbe that it was for the first time
publicly recognized that the EU has become an afé@amigration and there is a need for a

common approach for the integration of third coymtationals who are lawfully resident in
. 106 . . . .
the Union”.  Besides, Tampere presents a milestone in the fleatstair treatment of TCNs

. . . . . . . . 107
was defined as an essential ingredient in an aré@edom, security and justice. In the

following years Tampere principle - “... integratigolicy should aim at granting legally
resident third country nationals rights and obligat comparable to those of EU citizens”-

has became the basis of all the proposals adomedeming the TCNs by the European

. . los . . . . .
Commission. Granting TCNSs rights that are comparable to Eizeits was defined as the

1011bid p.445

102 |pid p.449

103 Treaty of Amsterdam amending the Treaty on EunopidrzEion, Article 13
104 perchining p.11

105 avenex S., “Towards the ConstitutionalizationAien's Rights in the European
Union?” Journal of European Public Policy¥ol.13 (8) (2006) p.1287

106 Guild and Groenedijk (2001) p.37

107 carrera S., “Integration’ as a Process of Inolusbr Migrants"CEPS Working
DocumeniNo0.219 (2005) p.2

108Hansen p.9
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. L. . . . . . .. 109 . .
main element in integrating immigrants in to theisbes that they are living. In line with
the Tampere summit presidency conclusions, in theseguent years, the Council agreed

upon four directives which are the main bindingld¢oéor integration of TCNs. There
directives are Racial Equality Directll\}g and the Employment Equality Directll\}é the

. . . 12 . ‘g . . . 113114
directive on the status of the long-term residentand family reunification directive.

These directives then became the essential insiisni@ the integration of TCNs.
3.3.1. Non-Discrimination Directives

In the EC level two directives have been adopteat tprohibits discrimination. These
directives are the Directive implementing the piple of equal treatment between persons
irrespective of racial or ethnic origin (Racial Bdjty Directive) and the Council Directive
establishing a general framework for equal treatnmreamployment and occupation.

Racial Equality Directive, that is the first bindifeC legislation targeted combating
racial discrimination, adopted with regard to theide 13 of TEU in 2000, aims to lay down

109K ostakopoulou T. (2006) p.445, as well as Tampen®pean Council, 15-16 October
1999, Presidency Conclusions, A Common EU Asyluchigration Policy, Il Fair
Treatment of Third Country Nationals para.18. Aafale at:
http://ue.eu.int/lueDocs/cms_Data/docs/pressdasgf200-rl.en9.htm

110 European Council of Ministers “Council Directive@/43/EC of 29 June 2000
implementing the principle of equal treatment betwpersons irrespective of racial and
ethnic origin” Official Journal L180, 19/07/2000 022 - 0026 Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8200043:EN:HTML

111european Council of Ministers “Council Directive@i78/EC of 27 November 2000
establishing a general framework for equal treatnmreamployment and occupatio@fficial
Journal L 303, 02/12/2000, P 0016 - 0022 Available #ipeur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8R00078:EN:HTML

112 Eyropean Council of Ministers “Council Directi2803/109/EC of 25 November 2003
concerning the status of third-country national®abhe long-term resident§¥fficial Journal
L16/44,/01/2004 P. 0044 - 0053 Available at: Htgur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8200109:EN:HTML

113 European Council of Ministers “Council Directi2603/86/EC of 22 September 2003 on
the right to family reunificationOfficial JournalL 251/12, /10/2003 P. 0012 - 0018
Available at:_http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8200086:EN:HTML

1141 avenex p.1287 as well as Perchining p.11
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. . " . . . . . 115
a framework for combating discrimination on grouwdsacial or ethnic origin. The scope
of the directive goes beyond employment and cowersal protection including social

security and health care, social advantages, edua¢atccess to and supply of goods and

services available to the public including housinmrgz,ttersl.16 Employment Equality Directive
was adopted five months after the Racial Equaliilse®@ive. The scope of the directive is
limited compared to the Racial Equality Directivéhwits' scope covering only employment
and occupation. On the other hand, these two diesctcan be considered to be
complementary since Employment Equality Directilsoancludes requirement to adopt anti-
discrimination measures against discrimination lo@ grounds of religion and beligfter
alia.

Despite covering a wide range of discriminationluded into the scopes of these two

. . 117 . . .
directives, they do not cover difference of treatment based nationality. So far,

discrimination on the basis of nationality is ptwted only concerning the European

" 118 . . o -
citizens. It is clearly stated in both of the directivesttitaey do not affect the provisions

and conditions relating to the entry into and resk of third country nationals and stateless

persons as well as the legislation under which treatment to TCNs are determinlelgl.ln

this context, despite being important steps infitjet against discrimination on the basis of
race or ethnic origin and thereby preventing TCblbé employed in certain kinds of jobs
with the worst working conditions and wages, excdnsof discrimination on the basis of

nationality leaves a gap regarding the treatmenthofl country nationals. Thus, these

o . . . . . o120
directives provide TCNs with only with partial peation from discrimination.

All in all, compared to the first Resolution oretktatues of the TCNs, scope of which

115European Council of Ministers (2000a) Article &IBV., “Beyond European Labour
Law? Reflections on the EU Racial Equality Direetieuropean Law JournaVol.8 (3)
(2002) p.384

116 | avenex p.1288 , Hepple B. “Race and Law in sgrEuropeModern Law Review
Vol.67 (1) (2004) p.3, Council Directive 2000/43/EChapter 1 Article 3 (1)

117 European Council of Ministers (2000a), ArticleE2jropean Council of Ministers
(2000/b), Article 2

118 shaw J., “E.U. Citizenship and Political Rightsain Evolving European Union”
Fordham Law Reviewol. 75 (2006) p.2551

119European Council of Ministers (2000a), Article23 (
120 Fredman S., “Equality: A New Generatioritlustrial Law Journalol. 30 (2) (2001)
p.145
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excluded discrimination in employment and trainitiggse directives clearly illustrate the
expanding rights of TCNs under the EC law. Anoihguortant point to be emphasized is that
despite the trend of including TCNs, the exclusimm the basis of nationality clearly
illustrates that the TCNs are still the “othersheBe directives do not challenge the existing
hierarchy between the European citizens and thesT@Npower structures in the society. In
other words, they did not radically alter the piositof the TCNs as the dependents to the

good will of the European citizens.

3.3.2. Family Reunification Directive

The 2003 directive on the right to family reunifica (2003/86/EC), which is the first legal
instrument adopted by the Community in the arekegsl immigrationl,21 is one of the most

. L g . . . . . 122

significant steps taken in the fulfillment of thiejective stated in the Tampere Summit.
The aim of this directive is not only to establistmmon rules of Community law
relating to the right to family reunification ofith country nationals residing lawfully on the

territory of the Member States but also to fadiitahe integration of the third country

nationals since the presence of a family enablE€M to lead a normal Iif(laZ:3 The directive
allows the family members of third-country natiehal possession of a residence permit in a
member state for at least after a year of lawfsidence to apply for family reunification and
to submit an application for family reunificationhas to be proved that the TCN -living in
one of the member states- has an accommodatidinesie insurance, stable and regular
resources which are sufficient to maintain himselféelf and the members of the famlﬁgl/.
Though a narrow definition (nuclear family — spowase& the minor childrens25 of
what constitutes the family was made under theckrid of the relevant directive, it is left to

the discretion of the member states to accept egtfns of the first degree relatives in the

direct ascending line of the TCN or his or her g®muhe adult unmarried children of the

121 justice and Home Affairs Council 2489th Meetingyd3els, 27-28 February 2003
Press:42 Nr: 6162/03 Rights to Family Reunificatijo® Available at:
http://www.consilium.europa.eu/ueDocs/cms_Data/flvessData/en/jha/74719.pdf

122 Bertozzi S., “Integration: An Ever-Closer Chafjefi Center for European Policy
StudiesWorking Document No.258 (2007) p.5.

123 European Council of Minister (2003a), Article 1dah
124\pid Article 3 (1), Article 7 (1)

125)pid Article 4 (1)
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TCN or his or her spouse and the TCNs’ unmarrigthpafor family reunificationl.26 On the
other hand, these provisions has been applied res@ictive manner in European states
through a narrow definition of what constitutes faenily and conditions which must be
fulfilled to be qualified for the right.

Under this directive, the member states are alloteedubject TCNs to integration

127 .
measures which are determined in accordance we&mdtional law. Besides, concerning
the minor children, it is stated that the “minoildfen” should apply before the age of 15,

otherwise his/her application could be rejected tba grounds that s/he might have a

. . . . .. . 128 .
difficulty in integrating into the receiving socet Consequently, a member state might

consider knowledge of language sufficient thougmeoothers might demand stricter

. . . . . .o . 129
requirements such as knowledge in the historytipalistructure of the receiving society.

More importantly, this directive, despite recogngithe right to family reunification and
thereby constituting an other step in inclusionh&f TCNs in the E@cquis due to the above

mentioned “integration measures” it reproducesenghasizes the “otherness” of TCNs.
3.3.3. Directive on the Status of the Long Term Regtents

The Directive on the status of long-term resideatigpted in 2003, aims to harmonize the
national laws regarding the acquisition and theéharidwal of the long-term resident status
granted by Member states to TCNs and thus to eresyuwal treatment at least to all TCNs
throughout the Union. The principle underpinnings ttirective is that “domicile generates
entitlements”: equality of treatment of long-terrasident TCNs with nationals of the

receiving state in the socio-economic sphere arithresed protection against expulsion as

. - s . 130

well as rights of mobility within the Union.
In particular, long-term residents, under this cliree, are entitled to equal treatment
with nationals as regards to access to employnexuept for the ones that are reserved to

nationals, European citizens) and self-employediviagt recognition of professional

126pid Article 4 (2)

127\pid Article 7 (2)

128hid Article 4 (6)

129K ostakopouluo T. (2006) p. 450 as well as Bertqei
130carrera (2005) p.2
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diplomas, certificates, and access to the entimgétdey of the member state concerned.

Though TCNs should also enjoy equal treatment wattionals concerning some other social
. ., 132 . . .
and economic rights, equal treatment regarding these rights can leatesl by the member

133
state concerned.
Other than the equal treatment with the nation&ks particular member states, TCNs

rights were tried to be approximated with EU citige rights concerning the free

movementl.34 Although the Treaty of Rome granted the free masminmight to the workers
without specific reference to the community nationeorkers, subsequently adopted
legislation by the Council specified that the rightfree movement can only be exercised by
the workers who are also nationals of the memiagest Though what was aimed during the
codification of the Rome Treaty was to set lawfahdcile to be the only condition for the
exercise of the free movement right, the end rewbred Community nationals against
TCNs.135 Under this directive, TCNs have gained the righteside in another member state
for long stays in order to pursue an economic dgtas employed or self-employed persons,
for study or vocational training purposes or fdragher purposes provided that they are self-
sufficient and have sickness insurarllsée.Despite the inclusiveness of the free movement
right, it was mainly granted to TCNs to provideausion to the labor shortages in growth
industries and other labor market distortions athe Unionl.37 On the other hand, there are

some exceptions and limitations.

131 European Council of Ministers (2003b) Article 1{a}, (c ) (h)

132 These areas are; education and vocational traisoal security, social assistance and
social protection, tax benefits, access to goodssarvices and the supply of goods and
services made available to public and to procediaresbtaining house, and lastly freedom of
association and affiliation and membership of ajanization whose members are engaged in
a specific occupation

133 European Council of Ministers (2003b) Article 1)1L(2

134Joppke C. “Transformation of Immigrant Integrati@ivic Integration and
Antidiscrimination in the Netherlands, France aret@any”World Politics. 59 (2007) p.247

135K ostakopoulou T. (2006) p.445, Geddes (2000) p.46
136 European Council of Ministers (2003b) Article 1y&d Article 15(2)

137 Hansen p.13 as well as Justice, Home AffairsGind Protection Council 2455th
Meeting, Luxembourg 14-15 October 2002 Press 2082894/02 Family Reunification
para. 13 Available at:
http://www.consilium.europa.eu/ueDocs/cms_Data/lwessData/en/jha/72751.pdf
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Though in principle TCNs were enabled to work ihestmember state, the member

states might limit the total number of persons éagbanted right of residen(l:g Besides, the
granted long-term status is only valid in the finsémber state. They have to apply for the

same status in the second member state withiniadpef three months. Meaning that third
. . . ... 139
country nationals only have statue in the counrwhich they are residing. Though some

. . . . . 140
scholars argue that with the adoption of the reiedirective the “European denizenship”

is thereby established, unlike EU citizenship therao other legal classification as such in
the EU Ievefl.41The TCNs who are long-term residents are not yeizées of the EU but of

the member statelé? On the other hand, their status are secured sorge term residents
living in the second member state will retain thetatus in the first member state until they
have acquired the same status in the second mestaber

Furthermore, under the provisions of long termdesss directive, member states can
demand migrants to comply with “mandatory integmnatiequirements”, which constitute one
of the crucial difference between the EU citizend @CNs given that in the EC law on free

movement the right of European citizens has newsnbmade conditional on previous

integration or even knowledge of the language ef llost Member Statlél.3 Accordingly,
unlike EU citizens, the ‘others' will first need pass a forced integration test and cover the
financial costs of it before having secure accesthé benefits and rights conferred by the
status of long-term resident. Besides absencecofranon integration requirement in the EU
level might lead to different treatment to differeRCNs. Depending on the severity,
mandatory integration requirements might intimidaf€CN to apply that specific country for

long term residence status.

138 European Council of Ministers (2003b), Article 4Yi(
139carrera (2005) p.2

140 Atikcan p.7; As it is defined by Hammar, denizans not regular foreign citizens
anymore but also not naturalized citizens of thet Btate. The term stands for foreign citizens
with a legal and permanent resident status in tisé $tate. Denizens enjoy almost full social,
economic and civil citizenship rights whereas tbaly have limited access to political rights.

141 carrera (2005) p.2 as well as Atikcan p.7

142 justice and Home Affairs Council 2504th MeetiBgjssels 8 May 2003 Press:111 Nr:
8278/03 Status of Third Country Nationals p.7 Aabié at:
http://www.consilium.europa.eu/ueDocs/cms_Data/lvessData/en/jha/75692.pdf

143 Groenendijk K. “Legal Concepts of Integration it Bligration Law” European Journal
of Migration and Lawvol. 6 (2004) p.116
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All in all, the long term residents are now granfettial free movement right, and
they are now to some extent secured in the EU lagainst expulsion (public security and
public health can be only grounds for such an dbty are provided with a legal right to
challenge the jurisdiction of the member state ie EC level. Therefore, although the
directive does not grant long-term resident TCNkdnd equal membership in the European
polity, it was an important step in the path tarthel inclusion given the driving force of the
free movement right as well as the protection frexpulsion on the grounds of economic
reasons.

The aforementioned directives (family reunificatioon-discrimination and the status
of the long-term residents) concerning the intagrabf immigrants, though being important
steps in integrating TCNs, leaves many issuesdalicretion of the member states, yet they
are not sufficient to equalize the TCNs' and Euampeitizens' rights. Specifically, in the
long-term residents and family reunification direes TCNs are treated as others who need to

be subjected to mandatory integration requirements.
3.4. Co-decision Procedure: Nice Treaty

In the Intergovernmental Conference on the Nicatflréeld in 2000 it was agreed to decide

by unanimity to adopt qualified majority voting @ decision making procedure for asylum

and immigration policies in the Council until Zogﬁ.Co-decision procedure was extended to
the conditions of employment for the legally resgiTCNs. These have eliminated the
restrains of intergovernmental decision making #redEP attain poweris-a-visthe Council.
On the other hand, the subsidiarity principle ensiptead on the Thessaloniki Council Summit
and the common basic principles on immigrationgraéon policy adopted in line with the
Hague Programme reflected the preference of thebeermstates for the national policies
rather over binding EC legislation. As a conseqeertbe change in the decision making
procedure has not yield to policies on integrattdrTCNs that could recognize them as the

equal members in line with the member states' pFates.
3.4.1. Lisbon Summit: Lisbon strategic goal and thid country nationals

In the Lisbon summit held in 2000 prior to the NBemmit, European Council defined the

144\wessels W. “Nice Results: The Millennium IGC irtEU's Evolution” durnal of
Common Market Studiagol. 39 (2) (2001) p.204
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strategic goal for the next ten years as "to becdnee most competitive and dynamic

knowledge-based economy in the world, capable efagued economic growth with more

and better jobs and greater social cohesllésnlh 2003, measures against discrimination of
the TCNs were contemplated within the frameworkhef Lisbon strategic goal, Employment
Guidelines and the project within the ESF-fundedgpmmme, ‘EQUAL’ that dealt with

: e .46 o L
issues of anti-discrimination in working Il%e. Later the Commission in its communication
stated that the effective integration of immigramisthe labor market is defined as an

important contribution to reaching the Lisbon tasgehich basically aims 70% employment

rate in the year 201161.7European Social Agenda which was prepared by tmendission and

approved in the Nice Summit, defined specific aregction to ensure the realization of

. . . . . . .. . . . 148
strategic guidelines in all social policy areadime with the Lisbon strategic goal. In the

European Social Agenda, satisfactory integratiotheflegally resident TCNs was defined as

one of the paths to reach Lisbon Targlé%s?rior to the adoption the European Social Agenda
and the Lisbon strategic goal, starting from thd &®80s, measures for the integration of all
TCNs were already included into the framework afiegal labor market programmes. These
programmes funded by the European Social Fund (E&fRs to integrate the unemployed
and disadvantaged sections of the population imtking life, such as ‘Integra’ that aims to

promote opportunities for marginalized groups &hdapt’ which addresses the issue of

adaptation by workers to industrial chaﬁaoel_ater in the mid 1990s the integration of

immigrants has became an element in programmekleoRegional Funds, which provides

145 ishon European Council 23-24 March 2000, PresigeZonclusions, I. Employment,
Economic Reform and Social Cohesion A Strategicl @wahe Next Decade, The Way
Forward para.5. Available at: http://ue.eu.int/uefloms_Data/docs/pressData/en/ec/00100-
rl.en0.htm

146 perchining p.12

147European Commission “Communication from the Comimist the Council, The
European Parliament, the European Economic andilSmnmittee and the committee of the
Regions, A Common Agenda for Integration Framewforkhe Integration of Third-Country
Nationals in the European Union” Brussels, 1.9.2@BM(2005) 389 final,p.3 Available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:52005DC0389:EN:HTML

148 Nice European Council 7-9 December 2000, Presid&onclusions, Annex | European
Social Agenda, 1. Policy guidelines laid down bg Buropean Council para.l. Available at:
http://ue.eu.int/'ueDocs/cms_Data/docs/pressDatt&400-r1.%20ann.en0.htm

149bid para 3. Common Challenges Strengthen social cohesioa.2%

150 perchining p.6-7
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support for the creation of infrastructure and picitle job-creating investment, like

‘URBAN' or INTERREG". """
Participation of TCNs in the labor market is impmrt for the integration of TCNs into
the societies given the fact that it will help thémnobtain a status, to be accepted by the

society. In this sense, unemployment aggravatesatteady vulnerable position of the

TCNs.152 On the other hand, vulnerability can not be defédiy employment. The above

mentioned initiatives equated the integration ofmigrants with ‘their integration into the

labor market’l.53 Clearly, neither the participation in the labor rket nor “satisfactory
integration” as defined by the European Council msezqual membership whereby the TCNs
would continue to be vulnerable “others”. They dacontestably facilitate the TCNs' living
standards but they can not pave the way for eqeatimership whereupon the TCNs would be

included into the definition of “we” rather therh&m”.
3.4.2. Thessaloniki Summit: Principle of subsidiaty

In the Thessaloniki European Council of 2003, agospd to the security centered
immigration and asylum programs of the Leaken ardill® Summitsl,54 integration of

immigrants was again included in to the field oﬁ(:m;155 Though in Thessaloniki Summit,
European Council stressed the need for an EU framewon integration of immigrants and
recognized that the primary responsibility for tingplementation of integration strategies
remains within the member states. This view is addlected in the position of the Justice and
Home Affairs Council in the primacy of principle sfibsidiarity concerning the integration of
immigrants on the reasoning that member states diffeeent histories, legal frameworks and

151 bid p.7

152 Liegl B., Perching B. and Weyss B. “Combating Bielus and Ethnic Discrimination in
Employment form the EU and International Perspettiuropean Network Against Racism
(2004) p.4 Available at:

http://cms.horus.be/files/99935/MediaArchive/pdifdim_employ 04 en.pdf

153Hansenr.15
154 bid pp.8-9

155 Thessaloniki European Council, 19-20 June 2008i&eacy Conclusions, The
development of a policy at European Union levett@integration of third-country nationals
legally residing in the territory of the Europeanith, paras. 28;35 Available at:
http://ue.eu.int/lueDocs/cms_Data/docs/pressdasubtt279.pdf
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. . 156 . .
economic, social and cultural needsAs the failure of one member state can have negati
implications for other Member States and the Eumop&nion as a whole, the need for
effective integration strategies in the EU levelsveeknowledged in the Justice and Home

. ., 157 . . . .
Affairs Council.  Following the request of the Justice and Home ifdf&@ouncil in October
. . . ., 158 .
2002 to establish National Contact points on Irdégn , the Thessaloniki European
Council of June 2003 invited the Commission to en¢sAnnual Reports on Migration and

. 159
Integration.

Furthermore, according to the Thessaloniki sumaoahclusions, the integration
“policy should cover factors such as employmengnemic participation, education and
language training, health and social services, ihguend urban issues, as well as culture and

.. . . . .. 160 . . R .
participation in social life”.  However, there is no reference to the politicghts which
could alter the TCNs position as the dependenteisth

3.4.3. Brussels Summit: Hague Programme and Commasasic Principles

Hague Programme of 2004, parallel to the Thessalgmesidency conclusions,
illustrated the further advancement of the vulniitgtmodel. It was adopted following the
deadline of the Tampere program of 1999, by theopemn Council in Brussels for Justice

and Home Affairs, defined the integration of imnaigts one of the most relevant policy areas

. . 161 . - .
to be developed in the next five yearsThe Programme associates stability and cohesion of

156 |ntegration of third-country nationals MEMO/05/2Beussels, 1 September 2005 p.1
Available at:
http://europa.eu/rapid/pressReleasesAction.dotreéerMEMO/05/290&format=HTML&a
ged=0&language=EN&guiLanguage=en

157 |pid

158 justice, Home Affairs and Civil Protection 2455ouncil Meeting, Luxembourg 14-15
October 2002 Press 208 n0.12894/02 Status ofl Bountry Nationals Who are Long Term
Residents para.11 Available at:
http://www.consilium.europa.eu/ueDocs/cms_Data/ffsessData/en/jha/72751.pdf

159 Thessaloniki European Council 19-20 June 2003sigeacy Conclusions, The
development of a policy at European Union levett@integration of third-country nationals
legally residing in the territory of the Europeanith, para. 33. Available at:
http://ue.eu.int/lueDocs/cms_Data/docs/pressdasubtt279.pdf

160|bid para. 28

161Brussels European Council 4-5 November 2004 ReasiglConclusions, Annex I; the
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the societies with the successful integration afally resident TCNs. In this document

European Council emphasized on the importanceasfgmtion of TCNs isolation, creation of

" L . . . 162
equal opportunities as well as the elimination loftacles to integration.
Justice and Home Affairs Council, based on the lddyogramme adopted Common Basic
Principles for Immigrant Integration Policy “whiahtended to assist Member States in

formulation integration policies for immigrants bifering a non-binding guide on the basis

. . .. . 163 . .
of which they can assess their own projecigér alia.  These principles are;

“1. Integration is a dynamic, two-way process of mutuatoanmodation by all immigrants and
residents of Member States.

2. Integration implies respect for the basic valuet®fEuropean Union.

3. Employment is a key part of the integration processsacentral to the participation

of immigrants, to the contributions immigrants makéhhost society, and to making such
contributions visible.

4. Basic knowledge of the host society’s language, fyisémd institutions is indispensable to
integration; enabling immigrants to acquire this b&simwledge is essential to successful integration.
5. Efforts in education are critical to preparing iigrants, and particularly their descendants, to be
more successful and more active participants in society.

6. Access for immigrants to institutions, as wellapublic and private goods and services, on a basis
equal to national citizens and in a non-discriminatory isaycritical foundation for better integration.
7. Frequent interaction between immigrants and Memtagee Sitizens is a fundamental mechanism for
integration. Shared forums, inter-cultural dialogue, atlao about immigrants and immigrant cultures,
and stimulating living conditions in urban environmestibance the interactions between immigrants
and Member State citizens.

8. The practice of diverse cultures and religions isajuaed under the Charter of Fundamental Rights
and must be safeguarded, unless practices conflict with iathielable European rights or with national
law.

9. The participation of immigrants in the democratimcpiss and in the formulation of integration
policies and measures, especially at the local leupparts their integration.

10. Mainstreaming integration policies and measures melalant policy portfolios and levels of
government and public services is an important consideratipnblic-policy formation and
implementation.

11. Developing clear goals, indicators and evaluation nmésing are necessary to adjust policy,
evaluate progress on integration and to make the exclfingermation more effective.”

The principles as being agreed upon by the justiehome affairs ministers of the member

. . . 164 o
states of the European Union, reflect nationalgyofireferences. Though these principles

are non-binding, they are not completely of no diggnce since the member states have

Hague Programme: Strengthening Freedom, Secutyastice in the European Union,
point 1.5. Available at: http://ue.eu.int/lueDocs#ciBata/docs/pressData/en/ec/82534.pdf

162pig

163 justice and Home Affairs Council 2618/eeting, 19 November 2004 Annex: Common
Basic Principles on Immigrants Integration, 14635R0ess 321 Available at:
http://www.consilium.europa.eu/Applications/newsRudboadDocument.asp?directory=en/jh
a/&filename=82745.pdf

16"rJoppke C. “Beyond National Models : Civic IntegratPolicies for Immigrants in
Western EuropeWest European Politic30.1 (2007) p.3
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clearly acknowledged their responsibility as regdite integration of the TCNs to create the

opportunities for the immigrantlg.5 On the other hand, these principles could not lumree
beyond the already adopted legislation or publispelicy documents and maintained the
vulnerability as the integration model. There ismention of equal membership or granting
rights via which the TCNs could advance their substantialtsigixcept voting in the local

elections. It is the still the Member states orE@that could do this on behalf of them.
3.5. Concluding Remarks

TCNs rights are increasingly secured at the ECl lsmee the Amsterdam Treaty. In addition
to the adopted binding legislations like non-disgnation directives, family reunification
directive and the directive on the status of theglaerm residents, they have been
incorporated to the general economic and sociakipsl as necessitated by the European
integration process. On the other hand, they dteshsidered the “others” since the context
of the granted rights do not go beyond treating ThdNs as the vulnerable dependents. In
other words, they can only have rights when the bwm states consider appropriate,
otherwise they can not demand such an expansioditidwilly, the TCNs are treated as the
culturally different others as evidenced in the dwtory integration requirement provisions
included in the family reunification directive atite directive on the long term residents. In
this context, enduring vulnerability model and fherception of the TCNs as the culturally
others, who are incapable of integrating into tbeieties that they are living, ensures the
continuation and reproduction of the existing posteuctures and the hierarchy between the
European citizens and the TCNs. The currently exjgbolicies towards the TCNs illustrates
the member states preferences, thus the Europtsgration process despite forcing member
states to harmonize their policies and grant rigitsdid not challenge the constructed
“otherness” of the TCNs in the individual membeatss. Instead TCNs have become others

in the EU level either.

165 |pid
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CHAPTER 4

COMMON POLICY ON ILLEGAL IMMIGRATION AND ASYLUM

4.1. Introduction

In the 1950s and 1960s there had been transfabof From poorer countries of the periphery

i 166 . . .
such as Southern Europe, North Africa to the Europ&hese immigration waves to Europe

were mostly the result of “guest-worker policieshiesh were adopted due to increasing

demand for additional workers as a consequendeeafapid reconstruction of Eurogg.The
relevant policies were initially implemented as efficient transfer of labor from poorer
countries of the South to North but as economiongnorates in the European countries
slowed in the aftermath of the first big postwarzession of 1974 politicians have started to

present immigration a problem which disturbs thertemy of the receiving societies and the
. . 168 . . . .
functioning of the labor market. As a consequence, major policy shifts were irgtiain

Europe to prevent immigratiolﬁ? Since these policies have rendered illegal erteydnly
possible channel to arrive Europe, the number ef itlegal entries increased which as
consequence was used as a pretext by reversimgshal relation.

Over the course of the European integration procems formation of the internal

market which necessitated the gradual abolitiorthef internal borders in the EU, created

166 Hollifield J.F. “The Immigration and Integratiom Western Europe: a Comparative
analysis” in Ugarer E. M. and J Puchala J. D. jddsmigration into Western Societies:
Problems and Policied_ondon, Washington: Pinter, 1997) p.31

167 stalker P. “Migration Trends and Migration PoliayEurope”International Migration
40.5 (2002) p.153,

168 Ceyhan A. “Policing by Dossier: IdentificationcaBurveillance in an Era of Uncertainty
and Fear” in Bigo D. and Guild E. (ed€yntrolling Frontiers Free Movement into and
Within Europe(Aldershot; Burlington: Ashgate, 2005) p.216

169 Hollifield, (1997) p.36 as well as Joppke C.,utBpean Immigration Policies at the
Crossroads’, in Heywood P., Jones E., Rhodes M.)&kvelopments in West European
Politics (London: Palgrave, 2002) p.260
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pressure on the member states to harmonize asyldninanigration policies. Nevertheless,
the spill-over effect is not sufficient to explaime developments in these policy areas. With
the gradual harmonization, asylum and immigratias ktarted to be framed by the external
and internal security issues and detracted fromdmunghts. Restrictive measures, which are
extraordinary in nature, adopted in order to prévilegal immigration was further
legitimized when illegal immigration was categodzi@ the same group as the international

crimes like terror and drug trafficking.

4.2. Different Approach to lllegal Immigration: Developments before the Contemplation

of the Internal Market

The first response to the illegal immigration ire tbourse of European Integration was the

European Commission's Action Programme in Favowigfant Workers and their Families

adopted in 1974 by the European Council which astbpt resolution on the Action plgr?.
This document emphasized the urgency of the adopti@ common approach as regards to
the deterrent measures by the member states. Wthieircontext of this programme, the

urgency was grounded in the risk of failure in gdo improve the social situation of the rest

of the immigrant populati0|lq7.1 Subsequently as contemplated in the Action Plan,
Commission proposed a directive to combat illegagration and illegal employment.
Though the directive was not adopted, it is usédol in explaining the then approach to
illegal immigration. The proposed directive aimedotovide protection for the illegal migrant
workers who were defined as the “victims of unsataps individuals” by the means of

sanctions imposed on the persons who organizergi@rticipate in illegal immigration and

: . . . AT2 o . .
illegal employment as stipulated in the directiveThus the directive did not only the aim to

prevent and combat illegal immigration and emploginé was also designed to protect the

170Cholewinski, R., “The EU Acquis on Irregular Migjian: Reinforcing Security at the
Expense of RightsEuropean Journal of Migration and Lag/(2000) p.363

171 European Commission “Commission of the Europeam@unities, Bulletin of the
European Communities “Action Programme in Favouvia@frant Workers and Their
Families” 14 December 19fficial Journal COM(74) 2250 p.21. Available at:
http://aei.pitt.edu/1278/01/action_migrant work&®M_ 74 2250.pdf

172 European Commission “Proposal for a Council Divecconcerning the approximation
of the legislation of the Member States, in ordecambat illegal migration and illegal
employment™Official JournalSupplement 3/76 COM(78) 86 Final, Brussels, 3 Apair8,
Article (4) (a) Available at: http://aei.pitt.ed¥88/01/001266.pdf
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human rights of illegal migrantlg.3 On the other hand, despite the intentions, thesas® in
illegal immigration was viewed by the Commissionaagrowing problem that could have
disruptive effects for the member states. The mmbposed by illegal immigration was
illustrated as a health risk owing to the fact ttiat illegal immigrants can not be subjected to
any medical control.

Overall, the conclusion can be made that in theD49fie discourse of the Commission
already contained a security logic, because illegahigration was seen as an social threat
(the health of the population is threatened), whasked for restrictive and controlling
measures. Though they are securitizing immigragiolicy, they are very different than the
subsequent securitizing speech acts. There isferafite in the referent objects which are
specified as the public health, social improvemeithe rest of the immigrants in these
documents. More importantly the Action plan wasuiking more on the root causes of the

problem rather punishing only illegal immigrantslaltustrating border controls as a solution.
4.3. “Internal Security Gap Ideology”: Single European Act

SEA formally contemplated the formation of a singteropean market which foresees
gradual abolition of the internal frontiers. Memistates in parallel with discussions on the

removal of internal frontier controls at borderssed the question of the protection of the

. 174 . L
external frontiers. These arguments, framed by the “internal secwgédp ideology”, as
called by Boer, without knowledge on the effectiess of the prior border controls, lead to a

misperception that illegal immigration and transoral crimes are new and reinforced by the

abolition of internal border contro][g As a consequence, cooperation in security issues,
border control and surveillance measures, in pdaic focused on the tools to restrict the
entry of so called illegal immigrants and asylurakses to the single market.

Border controls started to be strengthened prigh¢ocontemplation of internal market
by the member states as a reaction to the globializahereupon the people increasingly

become mobile around the world. Immigrants, illegainot, were blamed for abusing the

173 Cholewinski (2000) p.364
174 Huysmans (2000) p.759

175den Boer M. “ Moving between Bogus and Bona Fitiee Policing of Inclusion and
Exclusion in Europe” in Miles R. and Thranhardt(Bds)Migration and European
Integration the Dynamics of Inclusion and Exclusighondon: Pinter 1995) p.97
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welfare provisions, social services and undercgttime domestic labor force either by the
e . . . 176 - .
politicians or the public who were directed by poians. Police officials, further iterated

. . . . . 177
this trend and blamed resident immigrant groups tf@ occurrence of crime. These
utterances and crime profiling illustrated immigsaspecifically the illegal ones, as a security
threat from outside and inside. In the light of shedevelopments governments of some

member states pointed to the border controls aslion to these problems rather than

dealing with the root causes of such as unemployndétrimination, prejudiccla7.8
The emergence of the so-called internal secuaty, grounded on the perception of
immigrant in the individual member states and thevipus assumption that the border
controls are a way to prevent illegal immigratidhat is said to be occurred with the
abolishment of internal borders, provided a legatienbasis for further restrictive immigration
and asylum policiels7.9
The cooperation on immigration and asylum policiese enabled with the formation
of the Ad hoc group on Immigration in 1986 and $gjen Agreement signed between
France, Germany and Benelux countries in 1985. uthe unwillingness of the member
states to give up their monopolized power in rejudathe means of circulation within their

territory, cooperation on immigration and asylumliges remained outside the Treaty

180 . L .
framework. The intergovernmental framework ensured that #hely initiated cooperation

forms are free from European Parliament (EP) aedBhropean Court of Justice (ECJ) and
thus unaccountabfltg.l Neither the EP nor the ECJ had the power to chgdlethe

outcomesl.82 As asserted by Guiraudon (2000), member states hawesen the

176 Boswell C. “Migration Control in Europe After 9/1Explaining the Absence of
Securitization"Journal of Common Market Studigsl. 45 (2007) p.595

177 den Boer (1995) p.103
178 \bid p.104

179 Bigo (1994) p.165 as well as den Boer “The QtmsEuropean Policing: Rhetoric and
Justification in a Disorderly Debate” in Anderson &hd den Boer M. (eds€olicing Across
National Boundarieg¢London: Pinter, 1994) p.174

180 Ceyhan (2005) p.217

181 Guiraudon J. “European Integration and Migraftmiicy: Vertical Policy Making as
Venue Shopping“Journal of Common Market Studigsl. 38 (2000) pp. 257-261, Geddes
A. Immigration and European Integration Towardstiess Europe (Manchester:Manchester
University Press, 2000) pp.69-72

182 den Boer (1995) p.93

40



intergovernmental cooperation to be unaccountatilereto domestic or EC institutions.
4.3.1. Ad Hoc Group on Immigration

Ad hoc group on Immigration was composed of highelemmigration policy officials

charged with a duty to ensure closer cooperaticesytum, external frontiers, forged papers,

_ . . . 183 o .
admissions, deportations and information exchang@ne other organization was Trevi,
which was initiated as part of European Politicab@eration in 1976 by the then EC member
states following the United Kingdom’s proposal imudcil of Ministers meeting. It was a

loose form of intergovernmental co-operation andvés not based on any formal treaty

.. 184 . L . . . : o
provision. Trevi was initiated, mainly out of the concernsinareasing terrorist activity in

the Middle East and in parts of Europe, formeddonter terrorism and to coordinate policing
. 185 gy A .

in the EC. Though European Council did not entrust Trevi vaittask to ensure cooperation
in the immigration and asylum policies, with theatiation of Group of Coordinators which

. . . 186 .
sought to coordinate Trevi and Ad hoc Group on Igration, their tasks are presented to
be in close relation whereby the first step waenato associate terrorism with immigration

long before the 9/11 terrorist attacks.

4.3.2. Schengercquis

Meanwhile, in 1985, Schengen agreement was signexh@ the five member states which
are Belgium, France and Germany, Luxembourg and\gtderlands, so as to move more

quickly towards the formation of internal marketita full terms. It aimed to ensure free

. . . . 187
movement for people and the abolition of internaider controls between their territories.

The illegal immigration was presented as a crosddyothreat in conjunction with the

183 Geddes (2000) p.75

184 Monar J. “The Dynamics of Justice and Home Affairaboratories, Driving Factors and
Costs”Journal of Common Market Studie39 (4) (2001) p.750

185 Bunyan, T., “Trevi, Europol and the New Europ&ate”, in T. Bunyan (edState-
Watching the New Europe A Handbook on the Eurof@ate Nottingham: Russell Press.
1993) pp.27-33.

186 Geddes (2000) P.76

187 |pid p.81
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abolishment of internal borders, which would set tiorder open for illegal immigrants,
criminals and organized crime, in the Schengen é&mgent. Thereby Schengen agreement

contributed to the criminalization of the illegatinigrant, as the illegal immigration was laid
. . . 188 . S
together with transnational crimes.In other words, the regulation of migration wasdted

. . T . . .. 189 . .

in an institutional framework of the protectioniafernal security. As a result it provided
member states with a fertile ground to restrictratign towards the EU and to disassociate
the immigration and asylum policies from human tsgh

Member states not to completely lose their powarantrol the entry into their territory
. . 190
included compensatory measures into the SchengeeeAwgnt. These measures were

. . . . . 191
designed to harmonize the visa policies and candtior entry as well as the asylum laws.

A common visa was introduced to avoid applicant séhwvisa application is refused by one

. .. . 192 .
EU country applies to another one and gets authioiz to enter the union. Additionally, a
list comprised of countries names whose nationalstrbe in possession of visa (black list)

and whose nationals are exempt from this requirérGehite list) when crossing external

frontiers of the Schengen area, was incorporatexdtire Schengelr?.3 Bigo and Guild (2005)
argues that visa obligation is required by the memstates due to their lack of confidence in

the countries of origin which are referred as risklyis in return “denotes a suspicion towards
. . . . 194
a country or a nationality as a whole” and thusaxs the immigrant.
These measures were supported by the Schengematifon System (SIS), which is

the oldest EU internal security database. It ismputerized resource shared by participating

188 The Schengen acquis - Agreement between ther@Goeats of the States of the
Benelux Economic Union, the Federal Republic ofrzaary and the French Republic on the
gradual abolition of checks at their common bordeffcial JournalL 239, 22/09/2000 P.
0013 - 0018 Article 9 Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:82%0922(01):EN:HTML

189Huysmans (2000) p.757

190The Schengen acquis, Article 7
191 Geddes (2000) p.81

192 ceyhan (2005) p.219

193 |pid

194 Bigo D., Guild E. “Policing at a Distance: SchengVisaPolicies” in Bigo D. and Guild
E. (eds)Controlling Frontiers Free Movement Into and Witliiarope(Aldershot:Asgate,
2005) p.236
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. . . 195 .
states to support their cooperation in border cbsitr It is made up of a central database

(C-SIS) and a network of national databases (N;S#8pugh which the member states

. . 196
transmit data on persons and objects that shouldppeeshended to the central database.
Bigo asserts that, when the common databases,Si%e are formed to enable security

services of EU states to work together, “each agustarted to sell its fear” to the other

: . : . .. .197 : ,
countries thereby creating a wider security dabnit Thus a person who is defined as a
“threat” to one country would be banned from altteé Europe Union member states.

Member states key in information to the SIS on foadegories of persons one of which is

. . 198 .. . . .
third country nationals to be refused entryThough SIS was originally designed to maintain
‘order and security', it's operations have mainlyused on the illegal immigration given the

fact that a very large amount of the entries ors@es are on the unwanted aliens who has to

199 . :
be refused entry to Schengen countrie®esides, many of the TCNs whose information are

entered in SIS as TCNs to be refused entry, hayentommitted any crime but nevertheless

they could be banned from Eur02|c(>)gln other words, they are being punished for a criinag
they have not committed yet.

Within the framework of Ad hoc group on immigraticand Schengen, illegal
immigration and asylum were not differentiated fraerrorism, drugs, crime rather the
connections between them were started to be enzgltasiThese “amalgamation” then
resulted in “equivocal construction of the problémich as a consequence provided an

opportunity for the formation of coalitions like the case of Ad hoc Group on Immigration

201 . . . . ..
and Trevi. Hence, immigration and asylum policies were moaedy from the traditional

195Geddes (2000) p.81

196 Broeder D. “The New Digital Borders of Europe, Bidtabases and the Surveillance of
Irregular MigrantsInternational Sociology/ol.22 (1) (2007) p.80 as well as Balzacq T.
“The Policy Tools of Securitization: Information &xange, EU Foreign and Interior Policies”
Journal of Common Market Studiesl. 46 (1) (2008):p.84

197 Bigo (2002) p.71
198 The Schengen acquis, Articles 95; 99
199Broeder (2007) p.80

200 state Watch, State Watch Analysis “SIS II: fait@mpli? Construction of EU’s Big
Brother database underway” 2005 Available at:
‘http://www.statewatch.org/news/2005/may/sis|l-gae-may05. pdf

201 ceyhan (2005) p.217
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human rights framework towards the realm of interaad external security polic:2)9.2
Nevertheless, more importantly, as also argued igy,Bnitiation of cooperation in these
areas were not actually necessitated by the reahttlemanating from the terrorism, drug
traffic or cross-border crime, these threats weracerbated by the member states to justify

the cooperation outcomes of which aggravated tratipn of the illegal immigrants and

203
asylum seekers.
4.4. Ongoing Intergovernmental Cooperation: Maastrcht Treaty

Maastricht Treaty, signed in 1992, facilitated #woperation on immigration and asylum
policy within the framework of EU. The cooperatioemained intergovernmental in nature
since they were included to the new third pillarstice and Home Affairs (JHA) which as a
result, excluded the relevant policy areas fromitistitutional and jurisdictional framework
of the Community institutions.

In the Title VI of the Treaty immigration was inthaced as a 'matter of common
interest’ together with the fight against drugsl &maud, judicial cooperation in civil and

criminal matters, customs cooperation and policehim fight against terrorism drugs and

trafficking and other serious forms of internatibodme ' Hence, once more, immigration
and asylum were equated with other forms of critniiednavior. This in return facilitated the
securitization of immigration polici/o.5

Meanwhile, in 1999, the Convention Determining tS¢ate Responsibility for
Examining Applications for Asylum Lodge in one dfet Member States for the European
Communities (Dublin Convention) came into force.eTRonvention does not include
provisions harmonizing the asylum procedures in e states, rather the main aim of the

convention was only to eliminate “asylum shoppinghich refers to the asylum-seekers

. . . . . 206
making applications in more than one member statiéthey are granted the statue.Under

202 Hyysmans (2000) p.760
203Bigo (1994) p.162

204“Treaty on European Union” Title VI Provisions Gooperation in the Fields of Justice
and Home AffairsQfficial JournalC 191 29/12/1992 Article K (1) Available ddttp://eur-
lex.europa.eu/en/treaties/dat/11992M/htm/11992M.htm
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the Convention, application for asylum would be madthe member states that the applicant
had arrived -unless he or she joining a spousepertent in another member state. Thereby
the convention pushed the problems of asylum to Ineerstates bordering third countries.
Besides the convention also off-loaded the respditgi for asylum to non-EC ‘third

countries' which can be defined as safe countmeleuthe Geneva Convention, used as a

207 .
pretext to move asylum-seekers out of the Union.Therefore, though the Convention
anticipated providing quicker procedure for the rewwtion of the applications and hence

reducing the duration of detention by an asylunkeeen reality, as asserted by Huysmans, it

. 208 __ . .
was designed to decrease the number of applicantis is actually the end result of the
illustration of asylum as an alternative channeldoonomic migration. In the context of these

arguments, the “bogus” asylum seekers who areraated as “luxury refugees” “economic

migrant”,209 are claimed to threaten the Europe's asylum sydtemther words, the asylum
seekers are considered illegal immigrants who dresiag the asylum system. As a
consequence, this argument, which equates asylakerseto illegal immigrants, legitimized
all kinds of restrictions in asylum policy.

Maastricht Treaty also laid down the foundatioh&oropean Police Office (Europol)
with in the third pillar. Its origin dates back ttee European Council meeting in Luxembourg
on June 28-29, 1991. Later, in the European Coumeé#ting on December, 1991 creation of
Europol as part of Title VI was agreed and lateluded into the Maastricht treaztilo. The
initiation of Europol was justified on the groundsgradual abolishment of border controls

. . 211 . o .

and the increasing numbers of immigratiofcuropol was designed, in line with the
constructed equation between illegal immigratiod arernational crimes, as a system to
ensure information exchange in the areas of prewgrdnd combating terrorism, drug

trafficking and illegal immigration as well as toropide co-operation in criminal

. . . 212
investigations and analyses.
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4.5. Tighten Border Controls in an Area of Freedomustice and Security: Amsterdam

Treaty

Amsterdam Treaty, introduced a new objective wiécto build an “area of freedom security
and justice in which the free movement of perssnassured in conjunction with appropriate

measures with respect to external border contesglum, immigration and the prevention

and combating of crimez”l.3 In this context, illegal immigration like internahal crimes was
illustrated as a stumbling block to the aim of treggan area of freedom, security and justice.
Furthermore, illustration of Europe as an areafoeted the utterance of “us” and “them”
which as a result legitimate the exclusionary magdmas for “others” who are in this case
illegal immigrants and asylum seekers.

Amsterdam Treaty transformed the immigration asgluan policies were transformed
to the first, Community pillar. Though for the dgion making, rather than the community
method, unanimity was adopted. The European Cononishared its power to initiate with
members states, EP was only given a consultatikee and the ECJ was only allowed to
consider preliminary references from the natioralrt of tribunal of final instance -rather

than any national court of tribunal-. As a conseqee Council of Ministers had the decision

. 214 .. . .. T .
making monopoly. The decision making procedure is important sindéustrates which
actor's discourse has the greatest possibilityeobiming hegemonic. Hence, it is clear that it
was the Council of Ministers as well as the Europ€auncil and thus the Member States

whose discourse can become hegemonic. As arguodigkopoulou, “states continue to be

. - . . L. . . 215
the chief interpreters of security” and “still reim&n control of this discourse”.
The Amsterdam Treaty incorporated the Schengeniad§echengen Agreement and

Schengen Implementing Agreement) partially into t8B€ by protocol attached to the

216 .. . . .
Treaty. Although, the provisions concerning the bordertomrand visa were incorporated

The Frontiers of Europ@Vashington DC: Pinter, 1998) p.167 as well as “Eneopol
ConventionOfficial Journal SN 3549/95 18/7/1995 Articles 1, 2 Available at:
http://www.europol.europa.eu/legal/Europol ConvemtiConsolidated version.pdf

213 Amsterdam Treaty, Article 2 B
214 Geddes (2000) p.111
215K ostakopoulou T. (2000) p.511

216 Treaty of Amsterdam Amending the Treaty on Europgaion, The Treaties
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into the community pillar, the police and judic@operation as well as SIS remained under

the third piIIar?17 Nevertheless, the community pillar gained compsdenn illegal
immigration inter alia and the securitizing discgeirembedded in the Schengacoquis
transferred to the community pillar.

After the adoption of the Amsterdam Treaty, in EFngopean Council meeting held in
Tampere, the heads of states and the governmeimgdi¢he path for the creation of area of
freedom, security and justice. In the second pagpyof the Tampere conclusions it is stated

that “it is a project which responds to the fregiyeaxpressed concerns of citizens and has a

. . . . . 218 . . . .
direct bearing on their daily lives”. This statement not only ignored immigrants anduss
seekers but also constituted the citizens as thesoijects of this project. Nevertheless, the

following paragraph partially included immigranitsthis process. It is as the following;

“This freedom should not, however, be regarded as the exelyseserve of the Union’s own
citizens. It would be in contradiction with Europe’s traditidasdeny such freedom to those whose
circumstances lead them justifiably to seek accessrtéeattory. This in turn requires the Union to
develop common policies on asylum and immigration, whiléntainto account the need for a
consistent control of external borders to stop illegahigration and to combat those who organize it
and commit related international crimes. These commdnig® must be based on principles which
are both clear to our own citizens and also offer guaeanto those who seek protection in or access

B 219
to the European Union.”.

The immigrants and asylum seekers are only of skmgnconcern which legitimizes the
restriction in their rights to ensure freedom aeduwsity for the citizens. Within this context,
although the TCNs should be welcomed in accordantethe humanitarian tradition of the
Europe, many asylum seekers can not even reaclp&ummany so-called illegal immigrants
die on their way to Europe due to the principléamisistent control of the external borders”,
as | will discuss in the following sections. Funtimere, in the Tampere meeting, the heads of
states and governments acknowledged the inadeapiamyly strengthening border controls

and made commitment to address the root causesgadtion, which requires incorporation

Establishing the European Communities and Relatdd, #rotocol integrating the Schengen
acquis into the framework of the European Unionddf Journal C 340, 10/11/1997
Available at:;_http://eur-lex.europa.eu/en/treatas/11997D/htm/11997D.htmI#0140040061

217 cholewinski R. “No Right of Entry: The Legal Rew on Crossing the EU External
Border” in Groenendijk K. Guild E. and Minderhoud(Bds.)in Search of Europe's Borders
(Hague: Kluwer Law International, 2003) p.110

218 Tampere European Council 15 and 16 October 19@8jdency Conclusions, “Towards
a Union of Freedom, Security and Justice: The Taenpklestones” para. 1. Available at:
http://ue.eu.int/lueDocs/cms_Data/docs/pressDa&gE8201. pdf
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of immigration measures into the external relatisinge it requires allocation of development

aid to the countries of origin. Kostakopoulou aiguespite seemingly, initiated with a good

faith, rationale of the root causes approach ispkeg the migrant outz’?0

Following the Tampere summit, two legislation wergopted as regards to border
controls, which are Regulation concerning the distaiment of 'Eurodac’ for the comparison
of fingerprints for the effective application ofettbublin Convention (Eurodac Regulation)
and directive on supplementing the provisions dfche 26 of the Convention implementing

the Schengen Agreement of 14 June 1985 (Directiv€arrier Sanctions).

4.5.1. Eurodac Regulation

Shortly after the Tampere Summit, in 2000 EurodagWation, which is the first measure

. . 221 . .
adopted under the newly introduced Title IV, was@dd. Its formation aims to enable the

implementation of the Article 15 of the Dublin Camtion under which the members states

. . 222 . . .
should communicate with each other.It consists of a central unit, a computerized @&@nt
database and means of data transmission betweemmdéimeber states and the central

databasé.  These data that has to be collected and has tecbeded in the central database
includes fingerprints of three categories of peaphech are the third country nationals who
apply for asylum, third country nationals founcegally residing in a country of a member
state and third country nationals apprehended villélgally crossing a member states' border.
Although, inclusion of the illegal immigrants inetse groups aims to identify the state where

the asylum seeker initially entered the commuirtltys inclusion at the same time explicitly

2191pid, para. 2
220K ostakopoulou T. (2000) p.512

221 Eyropean Council of Ministers “Council Regulatidn 2725/2000 of 11 December 2000
concerning the establishment of ‘Eurodac’ for tbenparison of fingerprints for the effective
application of the Dublin Conventio®fficial JournalL316/1 Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2&1®%:0001:0001:EN:PDF

222'Convention Determining the State Responsible f@rining Applications for Asylum
Lodged in one of the Member States of the Euro@anmunities’ Article 1®fficial
JournalC 254, 19.8.1997, p. 1-12 Available at: http:#eur
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!ceigrad! CELEXnumdoc&lg=EN&numdo
c=41997A0819(01)&model=guichett

223 European Council of Ministers (2001b), Articlelmsee Brouder D. (2003) p.83

48



. . . . 224
formed a link between illegal immigrants and asylseekers. As Kostakopoulou suggests,
Eurodac further legitimizes labeling asylum seekasswell as illegal immigrants as the

potential criminals by subjecting asylum seekersattype of supervision, to which only

. L. . 225
serious criminals can be subject to.
4.5.2. Directive on Carrier Sanctions

In the following year, in 2001, French proposed ramudirective on supplementing the
provisions of Article 26 of the Convention implentiag the Schengen Agreement of 14 June
1985 was adopted. This directive imposes finanpeadalties on carriers transporting TCNs

who lacks documents, into the territory of the memdiates if the carrier refuses to return the

relevant person back to his or her country of OL’%? These penalties were considered a way
to combat illegal immigration by holding carrieesponsible for the return of the TCNs who
was transported by them. Hence it is the respditgilof the carriers to be sure that TCN
passengers have the necessary travel documerds. Vikereby with this directive, border
control measures went beyond the territory of thatesand it partially became the
responsibility of the carriers to control. Carranction measure is a ‘remote control’, as

Guiraudon and Lahav suggest, since the border @omeasures have gone beyond to
. 227 . . .
territory of the state. Thus there is a desegregation of border functemay from the

228 . . . . . . .
border. Weinzierl and Lisson call the carrier sanctions aron-arrival measures” since

they render it impossible for either an asylum seealr irregular immigrant to reach the

224 Hyysmans (2000) p.755

225 Hansen P., “A Superabundance of Contradictiohs. Huropean Union's Post-
Amsterdam Policies on Migrant 'Integration’, Labbumigration, Asylum and lllegal
Immigration” Center for Ethnic and Urban Studies Occasional Pa@ad Reprints on
Ethnic Studie®No. 28 (2005) p.36

226 Eyropean Council of Ministers “Council Directive®L/51/EC of 28 June 2001
supplementing the provisions of Article 26 of then@ention implementing the Schengen
Agreement of 14 June 198®fficial JournalL187/45 Articles 2, 3. Available aftttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX082L0051:EN:HTML

227 Guiraudon V. and Lahav G. “A Reappraisal of ti@&Sovereignty Debate The Case of
Migration Control’Comparative Political Studiegol. 33 (2) (2000) p.185

228 \alters W., “Border/Control' Europeaddurnal of Social Theoryol. 9 (2) (2006) p.
193 also see Bigo D. 'Security and Immigration: &ava Critique of the Governmentality of
UneaseAlternativesVol. 27 (2002) p.77
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229 . . . . .
borders. By means of this remote control mechanism, it besame impossible for an
asylum seeker or even an illegal immigrant to arfsurope, at least through safe channel

since no carrier would allow such persons to usé gervices under these circumstances and

. 30 .
thereby forcing them to resort to human smuggzlersA part from preventing asylum seekers
to reach the EU, it reinforces the presentatioasyilum seekers along with illegal immigrants

as the “dangerous other”.
4.6. Common Response to Terror: Impetus in Policy feking

lllegal immigration and asylum policies were alrgeaakssociated with the terrorism, drug
trafficking before the 9/11 terrorist attacks. Aensequence legislation (like SIS, Eurodac,
Carrier Sanctions, Schengen, Dublin Convention)ceamng the illegal immigration and
asylum policies were designed accordingly. 9/1fotest attacks, 2004 Madrid bombings and
terrorist attacks on London in 2005 though theyrbd alter the context of the policies, they
gave an impetus to the decision-making. Besides, abnstructed link between illegal

immigration and terror articulated more expliciliter the 9/11 terrorist attacks.

4.6.1. 9/11 Terrorist attacks on United States of herica

In JHA council special meeting on fight againstrder held in 2001 after the 9/11
terrorist attacks, an anti-terrorism program, whadvers cooperation between police and
intelligence services, financing of terrorism ancasures at the bordemter alia, was
developed. Subsequently adopted Action Plan to @bifiérrorism by the European Council,

called upon the JHA to develop measures to ideptifsumed terrorists in Europe inter alia

. . . . . 231
and to implement the Tampere Programme which imdughti-terrorism measures.In the
Common Position on combating terrorism adoptedhayEuropean Council, the “effective
border controls and controls on the issuing of figrpapers and travel documents” was

defined as an effective way to prevent terroristenf entering and gaining free movement in

229 German Institute for Human Rights, Weinzierl Rda.isson U.Border Management
and Human Rights. A Study of EU Law and the LatweoSeaDecember 2007. Online.
UNHCR Refworld, Available at: http://www.unhcr.orgfworld/docid/47b1b0212.html

230 Cholewinski (2003) p.111
231 |pid
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the Communityz.32 The previously adopted measures to prevent illégahigration were
started to be employed in the fight against terfdris denotes more about the nature of the
previously adopted measures than the effect of ®trbrist attacks on the immigration
policy. This easy adoption of the mechanisms thatgenuinely designed to prevent illegal
immigration in the fight against terror proves tlitagé immigrants were already treated as
suspected terrorists. From the very beginning eftdrrorist attacks, EU paid considerable
attention to the necessity of strengthening th@ldocontrols as in the case of fight against
illegal immigration. For instance, in the Laekem®nit, the control of the external borders

was again defined as a mean to fight against ismoas well as illegal immigration and

trafficking in human being?.3 Furthermore, in the above mentioned 20 Septen@t 2aHA

council meeting, the Commission was requested &pgre a proposal for establishing a
network for information exchange concerning theasisissued by Member States.
Commission as a response published the Commumcaticborder control on 7 May 2002

the some of the proposals of which were alreadysgmied in a previously published

. . . . . , 234 . . . .
Communication on illegal immigration.In this Communication, the Commission made an
explicit link between criminal activities and irndgr migration flows by stating that

“Criminal activities, which are regularly connectedh irregular migration flows, are a major

. 235 . . .
common concern in all Member States.”This kind of statements removes the necessity of

presenting illegal immigration as a threat on itsxdy making the illegal immigration a part

. . . 236
of a some other policy area, fight against terror.
Member states’ proposals after 9/11 terrorist Bfawere mainly on the extension of
functions of the existing databases such as SI&daa as means in fight against terrorism.

One of the proposals was that of Germany on allgviaaropol, national public prosecutor's

232 |pid p. 403; European Council of Ministers “Cour@dmmon Position of 27
December 2001 on combating terrorism (2001/930/GFSHicial JournalL 344/90 Article
10 Available at; http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2(83#1:0090:0092:EN:PDF

233 aeken European Council 14-15 December 2001 RresjdConclusions, A. A
Common EU Asylum and Migration Policy, More EffeiControl of External Borders
para.42. Available at:
http://www.consilium.europa.eu/ueDocs/cms_Data/lwessData/en/ec/68827.pdf

234 Brouwer (2003) p.415

235 European Commission (2001)

236 Huysmang2000)p.760
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. . . . .. . 237
offices and immigration and asylum authorities ime-laccess to the databases of the &s.

Another one was the Austrian proposal to upgradt&Iicombat terrorism by including new

information like fingerprints and biometric data.in February 2002, JHA Council agreed

upon the necessity of including biometric datahe visa documents and the introduction of

. . 39 . .
Visa Information System (VIS?). VIS, designed as a system for the exchange of dasa
between Member States, basically stores informaiiowisas issued to foreign nationals, as

. . .. . 240
well as information on decisions to refuse, revakeprolong visas. Under the VIS,
information on visa applicants (including biometgdhotographs and finger prints) are
collected by consulates outside the EU and traresfeio a central EU database. The SIS I,

. . . 4
adopted to allow new Member States’ integratiow e system, replaced the §I§IS Il
contains biometric data on TCNs who are to be egfusntry to the EUnter alia. Later

Europol is given access to SIS Il but the usage reaticted to fulfilment of its police

tasksz.42As argued by Balzacq (2008: 75) these are the isgauy tools, instruments “which,
by its very nature or by its very functioning, tsémrms the entity (i.e. subject of object) it
process into a threat”. In this context a part frima discourses that initiated them, these
databases have a distinct effect on the securdizg@irocess by enabling continuation of the
process even without further securitizing speecth ac

In 2002, the JHA Council adopted a Comprehensiv@an Ro combat illegal
immigration and human trafficking, developed on lasis of Commission communication on
illegal immigration and trafficking in human beingdhis communication emphasized that

the border management alone would not be sufficienaddress the problem of illegal

237 Brouwer (2003) p.415
238Boswell (2007) p. 602
239Brouwer (2003) p.415

240 Council of the European Union Conclusions on téeetbpment of the Visa Information
System, 20 February 2008fficial Journal 6535/04 Available at:
http://ec.europa.eu/justice_home/news/consultinglipigonsultation_visa/council_conclusio
ns_final 200204 _en.pdf

241 European Council of Ministers “Regulation (EC) B424/2001 of 6 December 2001 on
the development of the second generation Schemj@nmation System (SIS II)”,
13.12.2001, P.000 4-0006 Article 1 Available_atpifteur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!calsimiod!DocNumber&lg=en&type_doc=
Regulation&an_doc=2001&nu_doc=2424

242Boswell C.(2007)p.602
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immigration. Hence, action in seven areas were idersd necessary. visa policy, the

exchange and analysis of information, readmissioa @epatriation policies, pre-frontiers

. . 243 .
measures, measures relating to border managemewopdt and penalties. Concerning the
border management measures, the European AgenchdoManagement of Operational
Cooperation at the External Borders of the MemhtateS of the European Union (Frontex)

which aims support to member states in the natids@ader management systems by

supporting their cooperation and by providing ilgeince was established in 202645Later

to stop the immigration flows from the southernd®rs of Europe, an amendment was made
to the Frontex. With the amendment, rapid bordariuention teams, deployed following the
member states' request, were formed within the dvaonk of Frontex with the aim of

developing adequate surveillance capacities aseheborders and to put an end to the arrival
245 . . . . .
of boat refugees. Frontex was initiated as a reaction to the unfata incidents resulted in

. 246
death of the people who are trying to reach Europeutterbeck (2006) argues that these
surveillance measures and semi-militarized respgohad a reverse effect and actually forced
the illegal immigrants and the asylum seekers twosh more dangerous routes across the

Mediterranean sea to reach Europe which lead t@ iwasualties.
4.6.2. 2004 Madrid bombings

Discussions on the development and usage of thedBaoy SIS Il and VIS gained impetus
after the March 2004 bombings in Madrid. In thergatdinary Council Meeting of 19 March

243 justice, Home Affairs and Civil Protection 241 Council Meeting Brussels 28,
February 2002 Comprehensive Plan to Combat lllegaligration and Trafficking in Human
Beings in the European Union Available at:
http://www.consilium.europa.eu/ueDocs/cms_Data/flwessData/en/jha/69610.pdf

244 Frontex, 'European Agency for the Management adr@jmonal Cooperation at the
External Borders of the Member States of the Euangénion’ Legal Basis Available at:
http://www.frontex.europa.eu/legal_basis/

245F uropean Council of Ministers “Regulation (EC) N&8&007 of the European
Parliament and of the Council of 11 July 2007 d&himg a mechanism for the creation of
Rapid Border Intervention Teams and amending Coiegulation (EC) No 2007/2004 as
regards that mechanism and regulating the taskpawdrs of guest officerfficial
JournallL199 /30, 31.7.2007 Article 1 Available at: httpur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2(0®P:0030:0039:EN:PDF

246 Monar J. “Justice and Home Affairddurnal of Common Market Studigsl. 45
(Annual Review) p.107
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2004, held following the March 2004 bombings in Mddimportance of European databases
in the fight against terror was stressed. Furtheemmteroperability' between SIS 11, VIS and

Eurodac was argued to facilitate the fight agaitestorism. The advantages in this

. - - 247
interoperability between databases were later tssuthe Hague Programme.

In the Hague Programme, it is stated that,

“The security of the European Union and its MemberteStdhas acquired a new urgency,
especially in the light of the terrorist attacks in theiteld States on 11 September 2001 and in
Madrid on 11 March 2004. The citizens of Europe rightly expect thegéan Union, while
guaranteeing respect for fundamental freedoms and rightske a more effective, joint approach
to cross-border problems such as illegal immigration aaffidking and smuggling of human
beings as well as to terrorism and organized crime dsawéhe prevention thereof. Notably in the
field of security, the coordination and coherence betvierinternal and the external dimension

248
has been growing in importance and needs to continue to bewsppursued.”

lllegal immigration was once again defined as asi#loorder problem and illegal immigration
was listed a long with terrorism, thereby Europ&uuncil presented illegal immigration as
equally threatening as organized crime and terroris

4.6.3. 7/7 London bombings on 2005

Following the London bombings and in line with tAague Programme, the Commission
published a communication on enhanced interactetwden the VIS, SIS Il and Eurodac.
This communication argued that the ‘absence of sty internal security authorities’ to
VIS, SIS Il and Eurodac represented ‘a serious igaphe identification of suspected

perpetrators of a serious crime’ and proposed a system in for the joint management of

249 . . . .
these databases. By opening these databases to the access ofigetele services, main
concern of which is to arrest presumed terroriis, databases, which had previously been
used as control schemes, were transformed intaligetion tools. As Balzacq (2005) argues,

asylum, illegal migration and terrorist offensegrnthbecome somewhat ‘logically related’

items.250 This trend has been further facilitated with tleeently approved directive of the

247 Boswell C. (2007) p.603

248Brussels European Council 4-5 November 2004 ReasigConclusions, Annex I; the
Hague Programme: Strengthening Freedom, Securityastice in the European Union.
Available at:_http://ue.eu.int/ueDocs/cms_Data/doessData/en/ec/82534.pdf

249Boswell C. (2007) p.603
250Balzacq (2005) p.88, Boswell (2007) p.601

54



European Parliament and of the Council on commandsirds and procedures in Member

States for returning illegally staying third-coyntnationals by the European Parliament

which foresees duration of detention up to 6 moaths they are criminaléf51
4.7. Concluding Remarks

Member states in parallel with the contemplation tbé internal market, intensified
cooperation in illegal immigration and asylum p@& The intergovernmental nature of the
cooperation until the Amsterdam Treaty ensured negnsbates to be unaccountable in the
relevant policy areas. Consequently, the end resulthis cooperation was adoption of
restrictive immigration and asylum policies as aedi reflection of the member states
preferences and their perception of illegal-legamigrants, asylum seekers. In the course of
the harmonization, the illegal immigration was eegdato international crimes like terrorism
drug trafficking. lllegal Immigration has been peated as a threat to the European citizens
and a stumbling block to first to the internal netrland then to the formation of area of
freedom, security and justice. Subsequent to tlaegaments, illegal immigrants and the
asylum seekers rights started to diminish alondp wikir opportunity to reach Europe. They
are even prevented to physically appear in thatdeyr of the member states since the
cooperation in the relevant policy areas focusethijan the border control mechanisms
which are dislocated from the territorial bordersl anoved even to the countries of origin.
These remote control mechanisms are carrier saiscaod visa policies. Besides, Frontex
after given operational tasks made it impossibidtie illegal immigrants and asylum seekers
to reach Europe alive. In addition, the increasohentification systems/common databases
which are Eurodac, SIS II, VIS further enhanced lloeder control measures. With the
inclusion of the fingerprints and biometric dat#éoithese databases, the illegal immigrants
and asylum seekers started to be subjected to saaienent as criminals. Though these
common databases either formed or upgraded a&ed/fli terrorist attacks they were already
contemplated in the published policy documents.

The illegal immigration and asylum policies are nibamed by the security issues like
border control, as a result of the securitizingcdisses they are detracted from the human
rights perspective.

251 Euroactiv “Fighting illegal immigration: The RetuDirective” Available at:
http://www.euractiv.com/en/socialeurope/fightintegal-immigration-return-directive/article-
174876
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CHAPTER 5

CONCLUSION

Harmonization of immigration policies in the EUglded varying results for legally resident
TCNs, illegal immigrants and asylum seekers. Sufation emanates from the difference in
discourses and policy frameworks adopted concertimege groups of immigrants. The
integration of TCNs has become the subject econ@mdt social policies while controlling
immigration was included in the realm of securtityorder controls in particular within the
framework of the European integration. Likewisealy resident TCNs are not presented as
threats though illegal immigrants and fake asyl@gkers are. This is a contradiction because
the immigration policies were first restricted imetEuropean states due to the constructed
vision of immigrants as the criminals, abusershefwelfares state... etc. In other words, they
were first banned from European states based oallibged “harm” they caused within the
borders of the territory. | suggest that resideBN§ ceased to be the threats since they are
chosen through a very strictly designed identitgl Border control policies. Thus the illegal
immigrants, who could have been legal under altermammigration policies, become the
“dangerous others”. Consequently, the cooperatiothése two aspects of the immigration
policies leads to expansion of the legally residB@Ns’ rights as opposed to diminishing
rights of the illegal immigrants and asylum seekbiavertheless, the TCNs residents are not
recognized as equals to European citizens. Ratiemnber states treated them as “vulnerable”
dependendants on them, on the tolerance of thepEarocitizens, while the asylum seekers
and immigants, which are illegal because of th&riotsed acceptance mechanisms, are treated
as “dangerous others”, the resident TCNs are ptedess internal “others” as well. Given
that, the foremost referent object of the secwaiiin of immigration policy is the societal
identity, threats to which are the threats to thestanability of the identity. Thus
securitization of immigration policy as a processtly based on the otherness of the
immigrants which is the historically constructedign of the immigrants. Thus, not only the
illegal immigrants and asylum seekers but alsoléigally resident TCNs are the subjects of

the securitization process even without being prieskas threat in the EU level.
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The cooperation in controlling immigration starschultaneous to the contemplation of
the internal market. Member states formed Ad-hoougron immigration and signed
Schengen agreement, whose provisions are supgoyt8dhengen Information System (SIS),
to initiate cooperation after the Single Europesct. With in the framework of these
intergovermental cooperations, illegal immigratiosmas not differentiated from terrorism,
drugs, crime rather they were connected. These Itmmeation” then resulted in equivocal
construction of the problems. Similarly, the Euopmlindations of which laid down in the
Maastricht Treaty, was entrusted with task to emsoformation exchange in the areas of
preventing and combating not only terrorism andydrafficking but also illegal immigration.
Meanwhile, the Dublin Convention singed by the Ndemstates in 1999 diminished the
opportunuity of the asylum seekers to be accepgeal r@sult of the illustration of asylum as
an alternative channel for economic migration. Mdelst Treaty also introduced European
citizenship as an exclusive statutes for the nat®onf the member states, in other words it
excluded the legally resident immigrants from depe. On the other hand, an initial step was
taken for the inclusion of third country nationalgh the adoption of the Council Resolution
on the Status of the Third Country Nationals. Bug¢ tresolution, apart from being non-
binding, was very limited on scope which did notemvprovide protection against
discrimination . Overall, until the Amsterdam Tngathe initial step was taken for the
recognition of the TCNs -as “others”- as opposethéocriminalized illegal immigrants.

Amsterdam Treaty aimed formation of an area oédoen, justice and security. Such
objective not only yielded tightened border corgragainst illegal immigratiomter alia, but
also binding legislation which expanded the righitshe TCNs. In the context of the area of
freedom and security, illegal immigration like imational crimes was illustrated as a
stumbling block to the aim of creating an areareéflom, security and justice. On the other
hand, granting legally resident third country nadls rights and obligations comparable to
those of EU citizens was defined by the EuropeannCib as a path to integrate TCNs.
regulation and directive on carrier sanctions wadepted to tighten the border controls
Eurodac regulation legitimized labeling asylum sxekas well as illegal immigrants as the
potential criminals by subjecting asylum seekersattype of supervision, to which only
serious criminals could be subject to. Directivecarrier sanctions which is a remote control
mechanism made it impossible for illegal immigraats well as asylum seekers to arrive
Europe, entirely preventing them from physicallypagring in the territory of the member
states since the border control mechanisms wetecdied from the territorial borders and

moved even to the countries of origin. Given the that the illegal immigrants and asylum
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seekers can not use a safe channel since no cawidd allow such persons to use their
services due to the sanctions imposed and they foared to resort to human smugglers. as
regards to TCNs family reunification directive, Rdiscrimination directives and the directive

on status of the long-term residents were adopieder the long-term residents and family
reunification directives TCNs are treated as “athesubjected to mandatory integration

requirements. Furthermore, under the non-discritiunalirectives, the discrimination on the

basis of nationality was excluded which illustratiest the TCNs are still the “others” on the

grounds of their nationality. In short, followinget Amsterdam Treaty, policies on the illegal

immigrants and asylum seekers, who were crimindlizether, were detached from the

human rights perspective though TCNs who are rasdeghts were increasingly recognized

in the EC law as the “others”.

The content of the securitizing discourses on igmation policy, other than the
developments internal to the EU or member statemy ohange in accordance with the
international factors. In this context, after th& 10 terrorist attacks on United States of
America, not only the policy making in the bordemtrols to prevent illegal immigration
gained a momentum but also the constructed linkédo illegal immigration and terror was
articulated more explicitly after the 9/11 terrorégtacks in the European Council meetings
and in the Justice and Home Affairs council meetiriBased on the previous legislation and
policy documents, illegal immigration and asylumigies were already linked to terrorism,
drug trafficking before the 9/11 terrorist attacKsis articulation, as in the earlier cases,
removed the necessity of presenting illegal imntigraas a threat on its own by making the
illegal immigration a part of a some other poliaga fight against terror. As an anti-terror
measure, fingerprints and biometric data on theyepeople applying for visa were included
into the newly formed (VIS) and already existingS$l) databases. The point is that, though
these measures were taken to prevent illegal inatiayr, the information they contain do not
only on the illegal immigrants or fake asylum seekall the immigrants are subject to these
measures. Thus, not only the illegal immigrants asyglum seekers the legal immigrants are
subject to criminalization by the way of the funciing of these databases. These databases,
VIS, SIS Il and Eurodac apart from the discourses initiated them, have a distinct effect on
the securitization process by enabling continuatidnthe process even without further
securitizing speech act. Besides, they are by tteirre or by their functioning can transform
the entity it process into a threat. Thus, | arthed despite the lack of an explicit discourse
presenting legal immigrants as threats, they apatdéd as such in practice. Later
'interoperability’ between SIS II, VIS and Eurodaas argued to facilitate the fight against
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terrorism in the Justice and Home Affairs Counbileanwhile, Frontex, which aims to
support member states' cooperation in border mamagiesystems by providing intelligence,
was formed. Rapid border intervention teams weckided within the framework of Frontex,
with the aim of developing surveillance capacit¢she sea borders and to put an end to the
arrival of boat refugees. Meanwhile, TCNs integnatwas included within the framework of
Lisbon strategic goal, Employment Guidelines arelgioject funded by the European Social
Fund. This framing is important because unemploymenly aggravates the already
vulnerable position of the TCNs but it equates itiegration of immigrants with ‘their
integration into the labor market. Participatiorthie labour market does not connote to equal
membership whereby the TCNs would continue to bénerable internal “others”.
Additionally, Justice and Home Affairs Council adeg common basic principles for
immigrant integration policy. But these principleshich are not-binding, could not go
beyond the already adopted legislation or publispelicy documents and maintained the
vulnerability as the integration model.

This study examines a puzzle: despite the riglitdegally resident third country
nationals have expanded considerably those of lkbgal immigrants and asylum seekers
have diminished in the course of the European ratem process. It explained this puzzle by
conceptualizing securitization process as “allusole” but not because all the immigrants
are presented as criminals and “dangerous othertsbdcause the legally resident TCNs as
vulnerable culturally internal others as opposeddengerous otherness of the illegal
immigrants and asylum seekers. In this context, hagnble contribution to the existing
literature on the securitization of immigration,sbd on the aformentioned facts on the
harmonization process of the European common ingration policy is to illustrate that the
policies on the integration of third country natdsrand controlling immigration/preventing
illegal immigration in the EU level are integralrfsIn otherwords, the rights granted to the
legally resident TCNs are not sufficient to reveiise securitization process and lead to the
desecuritization of the immigration policies. Imnstisontext, | would also suggest that the once
the immigration policies are restricted to the lesfezero immigration -like in the EU- which
renders the all unwanted immigrants as illegaln ttnere would be no further discourse which
presents the legally resident TCNs as the crimimalslangerous others but only internal
“others”.

In case the securitization process continues asriently is, then the future of the EU
regarding immigration, internationally recognizeghts of the asylum seekers, illegal

immigrants would continue to be violated likewise tvulnerable and culturally otherness of
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the legally resident TCNs. Besides, the extraorginaeasures in protecting borders -
legimized on the grounds of criminilized illegalnmgrants and fake asylum seekers- and the

recognition of the TCNs as equal members rathar thdnerable internal others can not be
sustained simultaneously.
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