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ABSTRACT

In the light of the development witnessed by the state function, which has become
involved in all aspects of economic and social life, so that no longer as in the past only
interested in the performance of services citizens, but became a public servant a very
important role in the conduct of the state and the implementation of its policy, Social and
economic goals, and is charged with ensuring the performance of basic services for
citizens.

In this sense, the public official is the secretary entrusted to the public interest and
representative of the will and prestige of the state and guardians of good regularity and
work in them. He is responsible for doing his best to perform the service for which he has
performed the best performance. If he violates his job duties or departs from its provisions,
What he has done is a violation of administrative behavior that requires punishment and
discipline.

This study, entitled "The rights and obligations of the public employee in the field
of public service - a comparative study between the law of positivism and Islamic law",
began to define the general function and the public employee in the law of the job in
general in Iragi law. The scholars of Islamic jurisprudence, then the statement of the
meaning of the term of the function of Islamic scholars.

The study dealt with the rights of the employee in the Iragi law compared to other
laws and Islamic law. These rights consist of the financial and administrative rights
established by Islamic law and proven by the provisions of the law. He then addressed the
ethical duties that are related to the principle of good faith, Professional and experience
gained by the employee, and then the need to treat the state in good legal and legal terms.

The study dealt with the rights of the employee in the Iragi law compared to other
laws and Islamic law. These rights consist of the financial and administrative rights
established by Islamic law and proven by the provisions of the law. He then addressed the
ethical duties that are related to the principle of good faith, Professional and experience
gained by the employee, and then the need to treat the state in good legal and legal terms.

The importance of this study lies in the fact that it carries an important subject in
itself and its nature. The public servant is considered one of the most important tools of
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the state - both the old and the modern state - the state can exercise its powers only by its
employees who provide services to its citizens. The study will attempt to define the
concept of the public servant in Islamic law and comparative civil service laws, guided by
what the jurisprudents wrote and established the rulings of the administrative judiciary.
The study is also important in that it seeks to clarify what is stated in the Shariah The
Islamic year on employee rights and duties, and the decision of the positive law in this
regard, adding new dimensions in rooting and forensic analysis of the formal subject of
rights and duties of public servant, standing on the aspects of convergence and divergence
in this area.

Despite the importance of the subject of the study, however, the information about
it was scattered among the different sources of study, which was not dealt with in detail,
and dealt with the subject in specific aspects and in general, in the context of exposure to
explain the Civil Service Law, or within the studies that dealt with the public office, The
study of the concept of public servant from the point of view of Islamic law is an
opportunity to highlight the principles and teachings of the comprehensive Lord of all
transactions and human relations, and all the above gives way to the study.

I have tried to reach some of the main objectives through this research, including
but not limited to: a statement of the concept of the public employee, his definition, the
conditions of assuming public office in Islamic law and positive law, including the Civil
Service Law and the laws relating to the public office in Irag and other countries

One of these aims is to clarify the rules that define the rights and obligations of the
public employee in the sources of Islamic law, as well as the rules and principles of
positive law, including the laws relating to public service.

The following approaches have been adopted in this research:

The analytical descriptive approach, through reference to the sources of Islamic
law and the scientific and jurisprudential references of books, studies, researches,
periodicals and scientific seminars, whether in Arabic or in foreign languages related to
the subject of the thesis

The comparative study is also considered an attempt to provide a comparative
analytical study by reading the provisions and rules that define the rights and duties of the
civil servant in comparison with the Iraqgi Civil Service Law and the Iragi State Employee
Discipline Law. Situation in France and Egypt.

This message has been divided into an introduction, a preface and two chapters, as
follows:

Introduction: | mentioned the importance of the subject and the reasons for its
optional and objectives and the methodology of the study and content and structure of the
study, and gave thanks and appreciation to all those who helped me to complete this
message, headed by my supervisor who worked with me until the letter reached its final
form.

| spoke about the definition of the employee and the job in the French, Egyptian
and Iraqi laws, as | mentioned in the Islamic Sharia.

Chapter 1: The rights and duties of the public servant in Islamic law, where Islam
came in full approach to human life in various fields, and the provisions of the provisions
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of human happiness, and included the provisions of Islamic jurisprudence in many ways,
including the provisions of the function, which is based on the principle of equal
opportunities and equal rights To all employees without distinction, and the State
guarantees the means of control in the application of this principle; therefore, it needed to
indicate, and then the definition of the word job and synonyms of what they are called in
the old age, and divided this chapter into two sections:

The first topic clarifies the rights of the public employee in Islamic law.

The second topic: | spoke about the duties of the public employee in Islamic law.

- Chapter II: I devoted to talk about the rights and duties of the public employee in
Iraqi legislation, and required this chapter to divide it into two sections:

The first topic is the rights of the public employee in the Iraqi legislation. It talked
about the financial rights. These rights include salary, financial allocations such as
allocations of scientific certificates, full-time allocations, employment allowances,
graphics, remote cities and other allocations.

It is also the financial rights that the research referred to the employee's right to
promotion allowances, promotions and vacations of all kinds, and other rights that the
research explained in detail.

The second topic: | talked about the duties of the public employee in the Iraqi
legislation, including: the performance of the employee entrusted to the work honestly
and a sense of responsibility entrusted to him.

Including: Limiting the official working hours and not to absent from work except
with acceptable excuse or obtaining prior permission.

One of these duties is also the allocation of all official working hours, and not
being preoccupied with things that are not related to his work.

One of these duties - also - respect the employee for his superiors and the
commitment of literature and fitness when addressing them, and the implementation of
their orders.

Including - also - the treatment of subordinates Hassani, and respect for citizens
and facilitate the completion of their transactions and other duties that have been discussed
to clarify the full and detailed.

Then | followed the research with a conclusion in which I mentioned the most
important conclusions that | reached during my study of the subject, and | spoke about the
most important recommendations and proposals recommended by the research.

A list of the most important sources and references, and the sources of research
varied between legal and legal sources, and arranged these sources alphabetical order.

Key Words : Islamic Law, Civil Law, State Officer, Right, Responsibility

Quantity of Page : 155
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ISLAM HUKUKU ACISINDAN DEVLET
MEMURLARININ HAK VE SORUMLULUKLARI

OZET

Sadece kamu hizmetlerini yerine getirmeyi énemsemek yerine, ekonomik ve
sosyal hayatin her alanina miidahale eden devlet fonksiyonunda meydana gelen gelisimin
neticesinde, artik devlet iglerinin yiiriitiilmesinde ve politikasinin uygulanmasinda kamu
gorevlisinin ¢ok 6nemli bir rolii bulunmaktadir. Ciinkii devletin ekonomik, sosyal ve
bliyime hedeflerinin gergeklestirilmesinde ve vatandaslara temel hizmetlerin

sunulmasinda birinci derecede sorumlu olan kisi kamu gorevlisidir.

Bu baglamda kamu gorevlisi; kamu yararimi gozeten, devlet iradesini ve
sayginligini temsil eden ve toplumda islerin belli bir diizen igerisinde yliriimesini saglayan
kisidir. Ayn1 sekilde kamu gorevlisi; kendisine verilen gorevleri en iyi sekilde yapmak
icin bitun gayretini serf etmekle sorumlu olan memurdur. Bundan dolay1 gérevini ihlal
ettiginde veya sorumluluklarindan kagtiginda disiplin cezasina carptirilir. Ciinkii yaptigi

eylem ceza ve disiplin gerektiren mesleki davranis kurallarinin ihlali anlamina gelir.

“ISLAM HUKUKU ACISINDAN DEVLET MEMURLARININ HAK VE
SORUMLULUKLARI” adli bu calismada, Islam hukuku ile pozitif hukuku
karsilastirmali bir sekilde ele alinmistir. Konuya, Ozelde Irak hukuku genelde ise pozitif
hukuk baglaminda “kamu goérevi” ve “kamu gorevlisi” kavramlarinin tanimi ile

baslanmistir. Daha sonra kamu gorevini iistlenme sartlar;, Islam hukukgularinin bu



konudaki gériisleri ve islam terminolojisinde “gérev”” kavramimin anlami hakkinda genel

bilgilere yer verilmistir.

Ayrica Islam hukuku ve pozitif hukuklarla mukayese edilerek Irak
Anayasasinda kamu gorevlisinin mali ve idari haklar ele alinmistir. Daha sonra, mesleki
sir ile gorev tecriibesinin ayri olduguna inanarak diger ¢alisanlarin sirlarini ifsa etmemek
ve yasal smirlar icerisinde kalmak kaydiyla, devletin iyi muamele yapmasini gerektigi

bilinciyle ¢calismak gibi, 1yi niyet ilkesiyle bagdasan ahlaki gereksinimlere deginilmistir.

Calismamiz 6nemi, dogas1 geregi ¢ok onemli olan bir konuyu islemesinden
kaynaklanmaktadir. Ciinkii kamu personeli, devletin en 6nemli organi sayilmaktadir. Zira
devlet, yetkilerini ve otoritesini ancak vatandaglarina hizmet sunan ¢alisanlari araciligiyla
gerceklestirebilir. Kamu gorevlisi, vatandaslara karsi devletin aynasi konumundadir. Bu
nedenle, calismamiz, kamu gorevlisi kavramimi, Islam hukukunda ve kamu hizmeti
yasalarinda karsilagtirmali bir sekilde tanimlamaya c¢alisacaktir. Ayrica, kamu
gorevlisinin hak ve sorumluluklarini Islam hukuku ile bu hak ve sorumluluklarin
yasallastirilmasina yeni boyutlar katarak karar veren pozitif hukuka gore karsilastirmali

bir bicimde ele almasi1 da ¢alismamizin 6nemini gostermektedir.

Arastirma konumuzun bu denli 6nemli olmasina ragmen, kaynaklarda ayrintil
olarak ele alinmamistir. Sadece Kamu Hizmeti Kanunu'nu agiklamak baglaminda veya
kamu gorevi ile ilgili ¢alismalar kapsaminda detaylara girmeden sinirli bir sekilde ele
alinmustir. Nitekim Islam hukuku agisindan kamu gorevlisi kavraminin incelenmesi, tiim
insani iligkileri kapsayan ilahi ilke ve Ogretilerin de agiklanmasina firsat vermektedir.

Calismada, daginik olarak verilen bu bilgilerin tiimiinden yararlanilmistir.

Calismamizda ulagsmay1 hedefledigimiz sonuglardan bazilar1 sunlardir: “ kamu
caligan1” kavramini tanimini yapmak, Islam hukuku ile Irak ve diger iilkelerdeki kamu
hizmetleriyle ilgili yasalar dahil olmak lizere pozitif hukuka gére kamu gérevini Ustlenme
kosullar1. Ayni sekilde, islam hukuku kaynaklari ile -kamu gérevlileriyle ilgili tim yasalar
dahil olmak Gzere- pozitif hukuk kaynaklarinda kamu gorevlilerinin hak ve

sorumluluklarin1 tanimlayan kurallar ve ilkelerin agiklanmasi da hedeflerimiz arasindadar.
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Calismanmizda betimsel analitik arastirma yontemi takip edilmistir. islam
hukuku kaynaklar1 ve konuyla ilgili Arapca veya yabanci dillerde yazilmis kitap, dergi,
tez, siireli yaymlar vb. pozitif hukuk kaynaklar1 detaylica incelendikten sonra sonuca
varilmistir. Ayni sekilde karsilagtirmali arastirma metodu da uygulanmistir. Cilinkii
calismamiz, Islam hukuku ile Irak Kamu Hizmetleri Yasas1 arasinda karsilastirmali bir
analitik caligma yaparak kamu gorevlisinin hak ve sorumluluklarini agiklayan hiikiim ve
kurallar1 ela almistir. Aynmi konuyu, Irak Kamu Personeli Disiplin Yonetmeligini Fransa

ve Misir’in yonetmelikleriyle mukayese ederek ele almistir.
Calismamiz 6nsoz, giris, iki boliim ve sonug¢ kisimlarindan olugsmaktadir.

Onsozde konunun 6nemi, se¢ilme nedenleri, amaglari, calisma metodu ve igerigi

hakkinda genel bilgilendirme yapilmistir.

Girig boliimiinde, kamu personeli, kamu goérevinin genel gercevesi ¢izilmis,
calismada sikc¢a kullanilan kavramlarin sézliik ve terimsel anlamlar1 verilmistir. Ayrica
memur/is¢i ile gorev/is kavramlarmin Irak, Misir ve Fransa yasalarindaki tanimlarina

deginilmistir. Nitekim ayn1 kavramlarin Islam hukukundaki tanimlar1 da zikredilmistir.

Birinci boliimde, islam hukukuna gore kamu personelinin hak ve sorumluluklari
zikredilmistir. Insan mutlulugunu amaglayan Islam, her alanda insana tam bir yaklasimla
yaklagsmis ve ona eksiksiz bir yasam metodu sunmustur. islam hukukunun calisma
hiikiimleri, tim ¢alisanlar icin esit haklar ilkesine dayanmaktadir. Devlet, bu ilkenin
uygulanmasini kontrol mekanizmasiyla garanti etmektedir. Birinci boliim iki konudan
olusmaktadir. Birinci konuda, Islam hukukunda kamu personelinin haklar1 ele alinmustir.

Ikinci konuda, Islam hukukunda kamu personelinin sorumluluklari ele alinmistir.

Ikinci béliimde ise, Irak ana yasasmna gore kamu personelinin hak ve
sorumluluklari ele alinmistir. Bu boliimde iki konudan olusmaktadir. Birinci konuda, Irak
anayasasinda kamu personelinin haklari ele alinmistir. Dolayisiyla personel maasi,
arastirma tesvik 6denegi, kurum gelistirme 6denegi ve promosyon gibi kamu personelinin
mali ve izin haklar1 detaylica ele alinmustir. Ikinci konuda ise, Irak anayasasina gére kamu

personelinin sorumluluklart ele alinmistir. Bu sorumluluklarin bazilar1 sunlardir: Diiriist
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ve sorumluluk duygusuyla miikellef oldugu isi yerine getirmesi, mesai saatlerine riayet
edip bu saatlerde izin almadan veya gegerli bir mazereti olmadan is yerinden ayrilmamasi,
mesai saatleri boyunca sorumlu oldugu isle ilgilenmesi, amirlerine kars1 saygili olup
emirlerini yerine getirmesidir. Ayni sekilde yetkisi altindaki memurlara iyi davranmasi,
vatandasa kars1 saygili olup islerini kolaylastirmasi da kamu personelinin sorumluluklar

arasidadir.

Sonug¢ kisminda ise, aragtirmamiz boyunca vardigimiz en 6nemli sonuglar1 ve

onerileri maddeler halinde aktardik.

Arastirmamiz boyunca gerek Islam hukuku gerek pozitif hukuk alanlarinda pek
¢ok kaynaktan yararlandik. Bu kaynaklar1 da kaynak¢a boliimiinde alfabetik siraya gore

verdik.

Anahtar - [slam Hukuku, Medeni Kanun, Devlet Memuru, Hak, Sorumluluk
Kelimeler
Sayfa : 155

Tez Danismant : Dog. Dr. Mehmet Selim ASLAN
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onayltyorum/onaylamiyorum.

Baskan : Prof. Dr. Sahip BEROJE
AnabilimDal1,Universite Adi: Dr. Ogr. Uyesi

Bu tezin, kapsam ve kalite olarak Yiiksek Lisans Tezi oldugunu
onayliyorum/onaylamiyorum

Uye : Dr. Ogr. Uyesi Mazhar TUNC
AnabilimDal1,UniversiteAdi: Temel Islam Bilimleri / Hakkari Universitesi

Bu tezin, kapsam ve kalite olarak Yiiksek Lisans Tezi oldugunu
onayliyorum/onaylamiyorum.

Yedek Uye : Dog. Dr. Mehmet KESKIN
AnabilimDal1,UniversiteAdi: Temel islam Bilimleri / Van Yiiziincii Yil

Bu tezin, kapsam ve kalite olarak Yiiksek Lisans Tezi oldugunu
onayliyorum/onaylamiyorum.

Yedek Uye : Dr. Ogr. Uyesi Bedri ASLAN
AnabilimDali,UniversiteAdi: Temel Islam Bilimleri / Batman Universitesi

Bu tezin, kapsam ve kalite olarak Yiksek Lisans Tezi oldugunu
onayliyorum/onaylamiyorum

Tez SavunmaTarihi:

Jiiri tarafindan kabul edilen bu tezin Yiiksek Lisans Tezi olmasi icin gerekli
sartlar1 yerine getirdigini ve imzalarin sahiplerine ait oldugunu onayliyorum.

Dog. Dr. Bekir KOCLAR
Sosyal Bilimler Enstitist Muduru
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